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ConrnumfotHll(j of Utassatfraisttig.

[Chapter 509 of the Acts of the year 1897.]
An Act to pro vid e  fo r  t h e  Appo in tm en t  o p  a  Comm ittee to inves

tigate th e  Su bject  o f  t h e  R elations b e t w e e n  Str ee t  R a ilw ay  
and M unicipal Corporations.

Be it enacted, etc., as folloius:
Section 1. The governor, with the advice and consent of the council, 

shall, within thirty days after the passage of this act, appoint a committee 
of three suitable persons, one of whom he shall designate as chairman, to 
investigate the subject of the relations between cities and towns and street 
railway corporations, the taxation of street railways and their franchises in 
this Commonwealth and in other states and countries, and the need, if any, 
of legislation in this Commonwealth to establish a more fixed tenure of 
franchises of street railways, and an equitable method of taxing the same.

Sect. 2. The said committee shall forthwith proceed to investigate and 
consider the relations existing between cities and towns and street railway 
companies, the taxation of street railways and their franchises in this 
Commonwealth and in other states and countries, and shall consider what 
legislation, if any, is needed to establish a more fixed tenure of franchises 
of street railways, and an equitable method of taxation thereof in this 
Commonwealth.

Sect. 3. The said committee shall have the power to summon and com
pel the attendance of witnesses and may administer oaths to such witnesses, 
and may establish rules and regulations for the conduct of its business, and 
shall be provided writh suitable quarters by the sergeant-at-arms in the state 
house or elsewhere. It may employ experts and all necessary clerical and 
other assistance, as may be authorized by the governor and council. Before 
incurring any expense it shall from time to time make an estimate of the 
probable amount of expense to be incurred and shall submit such estimate 
to the governor and council for their approval; and no expense shall be 
incurred by the committee beyond the amount so estimated and approved. 
The chairman of said committee shall receive as his compensation the sum 
of three thousand dollars, and each of the other members the sum of twenty- 
five hundred dollars. One-half of the expense of said committee shall be 
borne by the several corporations owning or operating street railways in 
this Commonwealth, according to their gross earnings, and shall lie appor
tioned by the tax commissioner, who, on or before the first day of July in 
the year eighteen hundred and ninety-eight, shall assess upon each of said 
corporations its just proportion of such expenses, in proportion to its said 
earnings for the previous fiscal year, and such assessment shall be collected 
in the manner provided by law for the collection of taxes upon corporations.
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Sec t . 4. Said committee shall complete its investigation on or before 

the first day of January in the year eighteen hundred and ninety-eight, and 
shall report the result thereof, in print, to the general court, on or before 
the first Wednesday in February in said year. If said committee recom
mends any legislation, it shall accompany its report with drafts of such bills 
as are necessary to carry such recommendations into effect. The powers 
of said committee shall terminate on said first Wednesday in February.

Sec t . 5. This act shall take effect upon its passage. [Approved June 11, 
1897.



[E xtract from  the I naugural M essage  o f  H is E xcellency  
G overnor  W olcott, J a n . 7, 1897.]

S T R E E T  R A I L W A Y S .
The essential difference between street railway companies and railroad 

corporations lies in the fact that the former have the right to use, in 
common with other citizens, the public highways, wEereas the latter have 
the exclusive use of their road-beds. In contemplation of law this right 
to use the public ways is granted such companies on the sole ground that it 
is for the “ interest of the public ” that they be allowed so to do; this phrase 
recurring repeatedly in the statutes authorizing boards of aldermen in cities 
and the selectmen of towns to grant, refuse, extend and revoke locations. 
In theory, therefore, the granting of a location is an accommodation to the 
public, and not a privilege or gift to the railway company; the franchise 
being granted solely for the convenience of all the citizens, as a method of 
affording cheap and convenient transportation over public ways. Upon this 
theory, if it is found that the right of thus using the streets is profitable 
beyond a moderate return upon the capital actually invested, it is just to 
require that the fares be reduced or the service improved. If this remedy 
were proved in practice to be easy of application, it would afford the best 
solution of a vexed problem; but this has not been found to be the case, 
and, in consequence, contrary to the theory of our existing law, these grants 
have often proved of great pecuniary value to the companies receiving 
them. This has led to a general demand that a direct return shall be made 
to the treasury of the municipality, either by a fixed rental or tax, by a toll 
upon the cars using the streets, or by a percentage of receipts or profits. 
This can be justified only upon a different theory; namely, that a valuable 
right is granted to the company, and therefore is taken away from the 
public. If such a direct return is exacted, it seems just, on the other hand, 
that the company, under a proper agreement, should, for a limited period, 
have the assurance that its franchise should not be revoked through caprice, 
unreasonable hostility, or the lure of a higher bid from would-be competi
tors. It is possible that in some municipalities one of these conflicting 
theories might be more acceptable, whereas in others the public con
venience might be better served by adoption of the other. Under existing 
legislation there is no authority to impose any tax whatever. I recommend 
that this authority be granted.

The original theory of the street railways doubtless contemplated the 
granting of locations in the streets of a single town, or at most in the 
streets of two adjacent towns. But the improvements in electrical appli
ances have led to formation of companies for operating lines of consider
able length, passing through the territory of several towns. In these cases, 
and perhaps in all cases, it is a question whether there should not be the 
right of appeal from the local municipal board, upon questions of public 
convenience, to some higher tribunal, such as the Board of Railroad Com
missioners.





R E P O R T .

The Special Committee on Street Railways, appointed under 
the provisions of chapter 509 of the Acts of 1897, submit the 
following report: —

The inquiry the Committee was directed to make proved, 
when fairly entered upon, far more comprehensive and labori
ous than was at first anticipated. A vast amount of experience 
of a most varied character, bearing on what may be termed the 
street railway problem in its different phases, has, during the 
last twenty-five years, been accumulated in nearly all portions 
of the civilized world; but no comprehensive study and com
parison of results has been made, nor is there any publication 
or document, official or otherwise, containing a sufficient body 
of reliable data. On the general subject there is, it is true, 
much to be found scattered about in various official reports and 
investigations, as well as in almost innumerable short treatises, 
pamphlets and magazine articles; but these, in the compara
tively rare instances where a degree of reliance can be placed 
upon them, have as a rule either been written for a specific pur
pose and in advocacy of some special theory, or they are of 
merely local interest. There exists, also, a vast and varied 
amount of popular misinformation as to results alleged to have 
been reached elsewhere, more especially in certain European 
cities. As regards these, indeed, statements are made of a 
character so wholly misleading that the Committee finally 
reached the conclusion that it was safe to accept nothing un
less verified by examination on the spot; for, even where the 
facts ,are in the main as alleged, varying conditions make the 
conclusions naturally to be inferred from those facts usually 
deceptive, and almost invariably in greater or less degree in
applicable here.

While, therefore, two members of the Committee devoted 
themselves to investigations in this country and in Canada, one
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member went to Europe, there to make such inquiries as might, 
under the circumstances, be practicable. As respects informa
tion, the foreign conditions proved similar to those at home, 
though, if possible, even more pronounced; at a sufficient cost 
in time, patience and money, a vast amount of interesting and 
instructive experience was attainable ; but the statistics are even 
less perfect than in America, and no comprehensive report or 
official publication exists.

The Committee has no disposition to appear to exaggerate 
the importance of street railway developments, and the interest 
felt in them ; but as the investigation proceeded it became ap
parent that not only was the whole civilized world at work 
on improved municipal transportation, but every considerable 
town in both hemispheres is acquiring experience of more or 
less general value in regard to it, while at the same time seek
ing to learn the results of experience elsewhere. This is more 
obviously true of material and scientific appliances,— cars, 
motors, inductors and track laying; but in its other and more 
abstruse aspects the problem is of the utmost hygienic and gov
ernmental importance. As a public agency the electric street 
railway is now fast revolutionizing the character of urban life, 
spreading it over a wider area and subjecting it to new influ
ences ; while entailing, in such items as paving, sewerage and 
police, a vastly increased municipal expense. Under these cir
cumstances, while there is a wide-spread call for a comprehen
sive report on street railways, its preparation implies a very 
considerable command both of time and money, as well as of 
governmental machinery. To make such a report of general 
value, it would, in the judgment of the Committee, be neces
sary that the person preparing it should be not only in official 
communication with the whole consular department of the gov
ernment, but he would himself have to give from a year to 
eighteen months of time to local examinations, and the com
parative verification of the statements which reached him. It 
is needless to say that neither the time nor the means at the 
disposal of the Committee sufficed for work of this description. 
On the other hand, it is distinctly work which might most 
properly as well as advantageously be made a feature in the 
next national census, and the Committee proposes at the proper 
time to call to it the attention of those in charge of that work.
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Under the terms of the act ordering the inquiry, it was con

fined to certain phases of the problem. Limited specifically to 
what may be termed the franchise relations of street railways 
and to questions of taxation, it was not to include the mechan
ical or scientific apparatus in use, the facilities afforded, or, 
except incidentally, financial and economical results. The 
present report will, therefore, be devoted to a brief discussion 
of principles, and a concise presentation of conclusions reached.

Though the street railway is in legislation as well as in the 
popular mind usually associated with the steam railroad, the 
two are, in law as well as in mechanics, quite distinct. Both 
are comparatively recent outgrowths of the tramway, which 
first came into use in the English mineral regions more than 
two centuries ago; but, while the railroad was a use of steam 
power in a new direction, and a pure consequence of the dis
covery of that power, the street railway was merely an obvious 
development of the old tram applied to the omnibus route. 
In its case the process of evolution was, therefore, in the 
earlier stages quite simple. As the modern municipalities ex
panded, the demand for better facilities of urban, or, as it 
would be termed in Europe, intra-mural, transportation, made 
itself increasingly felt. Naturally the street car and the tram
way at length suggested themselves as convenient agencies, — 
the street car being nothing more nor less than an improved 
omnibus, and the tramway a special feature in the pavement of 
the public way; a feature adapted, it is true, to the car’s spe
cial use, but not necessarily excluding from general use the 
portion of the street in which it is laid. This is all the street 
railway was fifty years ago, when first laid; it is ail it is now, 
— an improved line of omnibuses, running over a special pave
ment. If  this fact be firmly grasped and borne constantly in 
mind, the discussion, and the principles underlying it, are 
greatly simplified. The analogy throughout is with the omni
bus line, and not with the railroad train; with the public 
thoroughfare, and not with the private right of way. Upon 
this distinction, indeed, all the questions now to be discussed, 
whether of taxation or of franchise privilege and obligation, 
will be found to turn.

The economic idea of regulation by means of competition 
through private ownership was long at the basis of street
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railway, as of railroad, legislation. Having a strong hold on 
the public mind, this theory, in the one case as in the other, 
had, slowly and wastefully, to be outgrown. The motive 
power in use with the street railway for very many years also 
underwent no practieal change. Steam engines of various de
scriptions were tried, and, indeed, may still be seen in use in 
some European cities, — notably in Birmingham, England, and 
Florence, Italy, — but their use proved unsatisfactory: while 
the cable system, though still well adapted to certain conditions 
of topography and street movement, was too elaborate and 
costly for general adoption. It was not, therefore, until 1888, 
or practically within the last ten years, that the development 
of electricity as a motor introduced a new feature into street 
railway mechanism, and gave to the system an increased im
petus, the far-reaching influences of which have as yet but in 
part made themselves felt.

The rapid development and increasing importance of the 
street railway as a public-service agency have meanwhile 
brought a new class of questions to the front, — a class of 
questions already considered in connection with the supply of 
water and of gas, but which now assume a somewhat different 
aspect. The idea of regulating street railways through com
petition of lines in private ownership, often for considerable 
distances of necessity using the same tracks, has by degrees 
been abandoned. The modern practice, as well as theory, is 
the consolidation of lines in a given municipality under one 
ownership, that ownership to be held to strict accountability as 
a recognized public agency. Through such a system it is 
believed the most economical results, public as well as private, 
can be attained, — a much longer carriage for the same fare on 
the one side, and the avoidance of duplicate machinery and 
organization on the other. Single ownership of some sort, 
public or private, may therefore be accepted as a condition of 
the problem. Competition is eliminated from it.

The service to be rendered, and the agency through which it 
is rendered, involve, however, in this case a peculiar and to a 
degree exclusive use of municipal thoroughfares. Not only has 
a special feature in the pavement to be provided and kept in 
repair, but the movement of vehicles on that special pavement 
is such as often to necessitate, through street widening and
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otherwise, provision of space ; for, as the street car cannot turn 
out of the way of other vehicles, other vehicles must have room 
provided in which to turn out of the way of the street car. 
Under existing conditions also the street car is kept in motion 
by an apparatus of cables or wires,— underground or over
head, — established for its sole and separate use, and which can 
neither be duplicated nor used in common by others. When it 
is added that provision in all these respects has to be made on 
the surface of the most frequented thoroughfares and principal 
business streets, the importance and difficulty of the questions 
sure to arise at once suggest themselves.

The varied experience of the last forty years has already 
developed, or is now developing, three distinct lines of treat
ment of the relations between the street railway and the 
municipality. The first is the natural outcome of the original 
idea of private ownership of both track and vehicle; the im
proved omnibus, in other words, runs over a special pavement, 
laid down by the omnibus company in the public way for its 
exclusive use. The company owning and operating the line is 
organized under a State charter, but holds its location in the 
streets under a municipal permit, usually granted for a fixed 
term of years, but in Massachusetts perpetual in theory, though 
in point of fact revocable at any time. This is complete private 
ownership, and it exists not only in America, but is almost 
equally well known and recognized in Europe. The second 
line of development is a recurrence to the original principles 
of ownership; the street and its pavements belong to the 
public, the vehicles that run upon the pavements to private 
parties, whether individuals or corporations. No distinction 
of ownership or control is under this system recognized between 
pavements, whether of wood, stone, concrete or iron, or a com
bination of two of those materials or of a ll; in any and every 
case the pavement is laid down and cared for by the municipal
ity, which thus in no way surrenders or compromises its 
control of its own streets. Having laid, and owning, the 
pavement, it does, however, concede to a company, on such 
terms as may have been agreed upon, the exclusive right to 
run vehicles for a greater or less period of time on a specially 
prepared part of the pavement. In this case the vehicles and 
motive power only belong to the private company. The third
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line of development is in the direction of full public ownership, 
— what is known as municipalization. The analogy of the 
public water and public gas service is here followed, and both 
private ownership and private management cease, the munici
pality running the omnibus as well as controlling the street and 
owning the pavement. In the course of its investigations the 
Committee has enjoyed opportunities of studying each system 
in actual operation, and has heard the merits of each explained 
by managers and advocates.

In a general way, and subject to limitation and exceptions, 
it may furthermore be said that, while the first, or private, 
ownership system is that most commonly in use in America, in 
Germany the development is in the direction of the second, or 
mixed, system, and in Great Britain there is a strong and 
growing tendency towards a thorough trial of the last system, 
known as municipalization. But whether, in the process of 
development, the tendency is towards the adoption of one or 
of another of these three systems, it seems to be recognized 
everywhere as a fundamental principle that the application of 
the system is of distinctly municipal or local concernment, the 
community as a whole having only a broad interest in the prin
ciples involved. In other words, in Europe, as in America, 
the use made of streets and thoroughfares, as well as their care, 
is essentially a municipal matter. The town or city, whether 
technically owning the public ways or not, is responsible for 
them, and, under certain broad general regulations, is free to 
control and regulate them in such way as it sees fit. The use 
of the highway for street railway purposes, in Europe, as in 
Massachusetts, was at first an innovation, and, as such, legal 
provision had to be made for i t ; but when that provision was 
made, either by general law or special enactment, it became 
largely an extension of municipal, and not of state, functions 
and control. The officers of the municipality were authorized 
to permit the occupation of streets for tram or railway purposes 
under provisions of law ; but the control of the municipality 
over them was subjected to the least possible interference from 
without. In passing upon every question which may arise this 
principle of municipal street control also should be clearly kept 
in mind. That the street railway, like the thoroughfare it 
partially occupies, has in many instances outgrown municipal
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limits, and so become an instrument of inter-urban travel and 
communication, is apparent, and this fact also has to be recog
nized as introducing new elements into the problem; but the 
fundamental principle of local control is thereby no more de
stroyed in the case of the railway than in the case of the street 
itself.

Starting, then, from this basis, the present elaborate street 
railway system has by degrees been evolved. The whole de
velopment has taken place within the last half-century, and 
vastly the greater portion of it within the last ten years; it 
has, moreover, been essentially American. That the system 
now in use, whether in Massachusetts or elsewhere, is in all 
respects perfect, no one, of course, would maintain ; that it is 
rapidly developing in answer to a public demand is apparent.

So far, however, as Massachusetts is concerned, it may not 
be out of place here to say that a comparison of systems does 
not tend to show, either as to practical workings or results ac
complished, any grounds for serious criticism. As a working 
machinery for the daily accommodation of vast numbers of per
sons, the street railway companies of the Commonwealth fulfil 
their function quite as well, with as little friction and at as rea
sonable a cost as any other similar machinery elsewhere which 
the Committee has had an opportunity to study. On this head, 
as already intimated, it is not safe to accept loose assertions, no 
matter how positively made or frequently reiterated, as evidence 
of what really exists. In every community, persons claiming 
to speak as authorities are apt to be in evidence declaring that 
somewhere else, in this case in Baltimore perhaps, or in Toronto, 
in Glasgow or Birmingham, or in Berlin, an ideal condition of 
affairs has been reached, in which perfect street railway accom
modations, low fares, rapid transit, and contented officials and 
employees are working in harmony with a thoroughly well- 
satisfied municipal government, to the expenses of which the 
railway company contributes a liberal share, while at the same 
time paying reasonable dividends to its stockholders. The 
members of the Committee have only to say that, if such a 
street railway Utopia anywhere exists, they have in the course 
of their investigations failed to find it. That the street rail
ways of Massachusetts have, as a whole, cost much more than 
they could now be replaced for, is as indisputable as it has been
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unavoidable; that in some cases they have been over-capital
ized, through questionable processes of financiering, is more 
than probable ; but these, after all, are to a greater or less ex
tent incidents inseparable from an unusually rapid development 
along new lines and in untried fields.

And this statement at once suggests a consideration of im
portance, — a consideration, in fact, going to the very root of 
the matter the Committee was appointed to investigate. It is 
not merely a question of greater or less expenditure, but, if 
the account is to be correctly balanced, what has been gained 
through that expenditure, or would have been lost had the 
expenditure not been incurred, must also be considered. To 
institute a comparison, for instance, between the street railway 
transportation of Boston as at present developed and that of 
Birmingham, of Glasgow or of Berlin, is so absurd as to sug
gest ignorance. The appliances in use in the European cities 
named may, and probably do, answer the demands there made 
upon them ; but they pertain to conditions of urban life and of 
urban movement wholly different from those which now prevail 
in Massachusetts. A single illustration will suffice. Glasgow 
has a population of some 800,000, served by 73 miles of tram
way, measured as single track ; Leeds has some 400,000, served 
by 27 miles; Boston has nearly 500,000, served by 220 miles. 
In the neighborhood of 400,000 passengers are each day carried 
on the Boston street railways, while the combined railways of 
Glasgow and Leeds, serving a population more than twice as 
large, carry but 300,000. In other words, with more than five 
times the population to each mile of street railway track, the 
number of passengers daily carried in the two cities of Great 
Britain is only three-fourths of those carried in Boston.

While the Committee was conducting its investigation in 
Great Britain a sanitary congress, at which some 800 delegates 
were present, was held in Leeds, one of the cities above re
ferred to. The eminent medical authority who presided over 
the sessions of this congress referred in his opening address to 
the distribution of urban population over a wider area as one 
of the most crying needs of the day. In regard to it he used 
the following language: “ What is urgently needed in Great 
Britain to-day is, firstly, drastic and radical legislation, by 
which local bodies may be able to acquire laud compulsorily,
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on paying full compensation, for building workmen’s houses, 
and then quick and cheap early travelling, rendering it possible 
for city workmen to live in the surrounding country.”

So far as the work here referred to is concerned, that of dis
tributing urban population over a wider area, with all the re
sults, direct and indirect, therein implied, a most superficial 
examination will suffice to show that Massachusetts is far in 
advance of any portion of Europe. This has, too, in large 
degree been brought about in an extraordinarily short time, 
not by “ drastic, radical legislation,” such as that contem
plated in Great Britain, but through the rapid and energetic 
expansion of the street railway system, seen in the compar
ative statistics just given. That in effecting this expansion 
much costly experimenting, not always successful, has been 
paid for, is undeniable; but it remains to be proved that 
the work, though done through private corporations, either cost 
them, or through them cost the community, more than from 
a public point of view it was worth, or a portion even of what 
it would cost if done in the way suggested at the Leeds Sani
tary Congress. This is the other side of the account; and 
that the work in Massachusetts represented by the items 
which appear on this side was done in response to a public 
demand, at once outspoken and urgent, is matter of common 
knowledge.

One feature in the franchise granted to the Massachusetts 
companies immediately attracts notice; from the beginning 
they were, and still almost invariably are, in terms perpetual, 
while in reality legally revocable at the discretion of local 
boards. In this respect they are peculiar, almost anomalous; 
for, as a rule, both in this country and in Europe, concessions 
have been granted private companies for fixed periods of time 
only, during which the franchise, or concession, is in the nature 
of a binding contract. These contracts, especially in European 
cities, are almost infinite in their variety. They run from 
periods of fourteen to a hundred years, and, like leases between 
private parties, are framed so as to provide in advance for every 
contingency likely to arise. In Massachusetts, on the other 
hand, the grants of location have, as a rule, been of the simplest 
possible character, drawn in the most general terms, and with a 
noticeable absence of technicalities, reservations and safeguards
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against contingencies; and yet, while by these locations the 
local boards apparently granted the corporations rights in per
petuity in the public ways, the law, at the same time, reserved 
to the boards the power to revoke those rights at discretion.

In theory, such a franchise is to the last degree illogical. It 
can be compared only to a lease, terminable at will by the 
lessor, and without provision for the compensation of the lessee. 
Such a system, if suggested, would naturally be pronounced 
impracticable, if not absurd, and it would be assumed that 
private capital would never embark in ventures so lacking in 
the element of permanence and security. Yet in Massachusetts 
this has not proved to be the case ; nor can it be said that the 
system has, for the half-century it has been in use, worked 
otherwise than on the whole satisfactorily.

A more fixed tenure of franchises is, however, by the terms 
of the act creating the Committee, one of the two points it is 
especially instructed to consider. The substitution for the 
present indefinite concessions of a specific and binding contract, 
covering a fixed term of years, setting forth the rights and 
obligations of the parties thereto and containing a rule of com
pensation for the purchase of the property in case of failure to 
renew, at once suggests itself as a measure of reform ; and yet, 
in the course of the protracted hearings before the Committee, 
it was very noticeable that no such change was advocated 
by the representatives of the municipalities or of the com
panies, nor, apparently, did the suggestion of such a change 
commend itself to either. Some amendments in detail of the 
existing law, and partial measures of protection against pos
sible orders of sudden, ill-considered or aggressive revocation 
were suggested; but it was evident that, while the municipali
ties wanted to retain as a weapon — a sort of discussion 
bludgeon — the right of revocation at will, the companies pre
ferred, on the whole, a franchise practically permanent, though 
never absolutely certain, to a fixed contract tenure for a 
shorter term, subject to the danger of alteration at every 
periodic renewal.

I t  is a generally conceded principle, that in dealing with 
matters of public policy it is not wise to disturb existing meth
ods, no matter how illogical or inconsistent with theory they 
seem, provided they work reasonably well in practice. Ike
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community is accustomed to certain ways of doing business and 
reaching results; and if the results, looked at as a whole and 
through a sufficient period of time, are satisfactory, it is ques
tionable wisdom to scrutinize too closely either the logic or the 
symmetry of the ways in which those results are reached.

The term-franchise, or concession for a fixed contract period, 
is, moreover, open to serious objections. As the members of 
the Committee found wherever they studied it in operation, in 
this country or in Europe, it is apt to operate practically as a 
check on enterprise, and a bar in the way of any development 
involving the investment of fresh capital or of earnings which 
might be divided. The inducement is strong to get the largest 
profit possible out of the time conceded, without increasing the 
value of a system a renewed lease of which will at some speci
fied time be under negotiation.* This has been markedly the 
case in Great Britain. The term-franchise has there been uni
versal since 1870, and the rights of the municipalities are so 
very carefully protected that their best interests have been sys
tematically sacrificed. The municipalities have, in fact, been 
so afraid they would in some way be out-bargained that they 
have as a rule fairly over-reached themselves ; and now, after 
the lapse of twenty years, they are naturally served by unde
veloped lines, with antiquated appliances, simply because they 
made it the distinct interest of the companies operating those 
lines to provide nothing better. The Massachusetts franchise, 
with its terminable-perpetuity feature, may be illogical,— it 
seems, in fact, a contradiction in terms, — but it recognizes an 
ownership under limitations, and the holder of the franchise 
works with the incentive of gain. It is the familiar case of the 
free-holder as compared with the lease-holder; and human in
genuity does not seem as yet to have devised any tenure under 
which men, much less corporations, will develop a business with

* “ The street railways of Berlin have only a traction service of horses. It is the 
wish of the municipal authorities to have electricity, by the conduit system, substituted; 
but the chief company, Der Grosso Berlin Pferde-Eisenbahn Actien-Gesellschaft, is un
willing to incur this increased expense, for the reason that after a number of years 
the street constructions of all kinds revert to the city, and the company does not care to 
forfeit an unnecessary amount of property by investing the fresh capital needed to 
make these improvements.” (Extract from the special report of Osborne Howes, Jr., 
Kapid Transit Commissioner, on the transportation of passengers in and around the 
cities of Europe, Appendix A (page 184) of the report of the Rapid Transit Commission of 1892.)
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the same degree of enterprise when they are working for the 
ultimate advantage of others as when they are working for 
themselves. Indeed, there is no feature connected with the 
street railway development of Europe, and especially of Great 
Britain, as compared with that of America, which is so notice
able as this. The companies are there all in the nature of ten
ants, or lease-holders, trying to get everything they can out of 
their concessions during the term for which they hold them. 
They care nothing for developments of which they are not 
likely to enjoy the results. In the end, therefore, the com
munity suffers ; and it is this sense of loss, and consequent dis
content with the situation, xvhich is the chief inducement held 
out for the experiment of municipalization; although, on the 
other hand, it is recognized that municipalization may involve 
an attempt at development on political rather than on business 
principles. The same thing was noticeable in the American 
cities visited by the Committee. The term-franchise here, too, 
has been productive of dissension, poor service, scandals and 
unhealthy political action. There is probably no possible sys
tem productive of only good results and in no respect open to 
criticism; but, in fairness, the Committee found itself forced to 
conclude that the Massachusetts franchise, which might perhaps 
not improperly be termed a tenure during good behavior, would 
in its practical results compare favorably with any. Certainly 
those l-esults are as immeasurably as they are undeniably better 
than the results as yet produced in Great Britain.

While, therefore, the tenure by which the Massachusetts 
street railways now hold their locations is calculated to excite 
uneasiness in the minds of security holders, yet that uneasiness 
is, so far as the public is concerned, not without its compen
sating advantages in management. Questions involving hard
ship and litigation may at any time present themselves, and 
this possibility, there can be no doubt, does stand in the way 
of the sale of street railway company securities at a price they 
would otherwise command. The investigations of the Com
mittee have not, however, led its members to believe that the 
public would derive benefit from the substitution of any form 
of term-franchise now in use in place of the prescriptive Mas
sachusetts tenure. But, even if such a substitution were on 
the whole deemed desirable, it would be futile to propose so
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radical a change, for existing companies at least, if, while no 
serious public detriment can be alleged, neither companies nor 
municipalities appear in advocacy of it. As was apparent at 
the hearings before the Committee, what the companies desire 
is a tenure as nearly as possible in perpetuity, with a restricted 
power of revocation only in the hands of the municipalities; 
what the municipalities desire is to retain, as a weapon con
venient to have at hand, the legal power of revocation at will.

In the course of the hearings before the Committee, attention 
was called to certain features in the existing law, which, it was 
urged, might be changed to advantage. On behalf of the gen
eral public, it was asserted that, heretofore, concessions of 
great value had been much too freely granted by those tempo
rarily in charge of the affairs of municipalities ; that insufficient 
franchise obligations had been imposed on the companies; that 
no provision had been made in the franchises to compel com
panies to bear their reasonable share of expensive improve
ments rendered necessary by locations freely given them ; that 
practically no limits had been set to profits, or provision made 
in case of excessive profits for a division of the same, or a re
duction of fares ; and, finally, that locations had been, and now 
occasionally were, made in streets and thoroughfares without 
any, or without sufficient, regard to the wishes and feelings of 
residents and property holders thereon.

On the part of the corporations it was alleged that the existing 
system was defective mainly through the insufficient protection 
afforded against the arbitrary revocation of locations, and the 
constant imposition of new and unjustifiable burdens through 
the threat of such revocation. They claimed, and submitted 
evidence to show, that the profits of the system were not unduly 
large, and that the constant changes necessitated by the advance 
of scientific apparatus, and the demand of the public for new ap
pliances, the best accommodations and the most effective service, 
were such as to tax to the utmost the resources of the compa
nies, while preventing any accumulation of profits beyond what 
was necessary for purposes of renewal,— if, indeed, proper pro
vision for renewal could now be made.

So far as the greater part of those grounds of complaint is 
concerned, whether advanced on behalf of the public or by the 
corporations, and however well founded they may be, they do
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not, in the judgment of the Committee, call for any considerable 
changes in the law as it now exists.

The Committee is aware that dilferent views exist on the 
meaning of the present law. By some it is held that the 
“ restrictions” of street railway locations in the several statutes 
relating thereto are limited, and that any additional terms ex
acted or conceded are, in legal phraseology, ultra vires, and 
cannot be enforced in law. This, however, is not the view 
usually taken, and, confessedly, the practice has been and now 
is widely at variance with it.* Such a literal construction of 
the statute, if sound in law, would result in a noticeable breach 
in that principle of local self-government which is the basis 
of the Massachusetts polity. It would, indeed, carry the prin
ciple of centralized State control in this matter far beyond the 
point even, to which it is carried in the countries of continental 
Europe.

In the view of the Committee, however, the present Massa
chusetts system, while somewhat undefined and even contradic
tory in character,— as is not infrequently the case with a 
system built up by degrees as the work of a succession of 
legislative bodies, — tends to treat this whole matter of street 
railways as one of local concernment. It is regarded as simply 
a question of the use which a given municipality sees fit to 
make of its thoroughfares. The municipalities are held to be 
the best, and, indeed, within broad limits, the only, judges of 
that u se ; just as the railway corporations are the best, and 
again the only, judges as to the degree of protection afforded 
by the grants they accept. If  municipalities or corporations 
choose, from over-eagerness or for other reasons, to enter into 
ill-advised or improvident agreements, which they afterwards 
repent, that is their affair; and the officials entering into such 
agreements are responsible to their constituencies, whether the 
body of citizens or the holders of the company’s stock. It

* “ The law is very simple upon this point. It says that locations may be granted 
with such restrictions as in the judgment of the selectmen or the aldermen the public 
interests may require. But these local officials have in practice enlarged the word 
‘restrictions’ so that it is made to include ‘terms and conditions ’ also. To all prac
tical intents and purposes the law might just as well read that locations shall be granted 
upon such ‘ terms, conditions, provisions and agreements’ as the selectmen may in any 
case decide.” (Argument of E. W. Burdett, counsel for the Massachusetts Street Rail
way Association, before the Committee, page 103.)
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certainly is not the part of the Commonwealth either to pre
scribe the terms of grants, or, after they are made, to examine 
those terms with a view to seeing that they contain nothing of 
which the parties to them may thereafter repent. In this view 
of the matter, it would seem, on the one hand, that improvi
dent concessions of an apparently perpetual character may have 
been, perhaps were, made by the agents of the municipalities, 
and valuable privileges wei'e conferred, not coupled with corre
sponding obligations. On the other hand, in their eagerness 
to secure these valuable concessions and privileges, the cor
porations may have seen fit to regard the reservation which 
accompanied them as a mere matter of form. Under the 
system in use in Massachusetts, it was, as it now is, in the 
power, as it was and is the duty, of those representing both 
municipalities and companies to insist on more specific and 
better-considered grants, covering, if thought best, a given 
term of years, and binding in law during that term.

Taking this view of the principles of polity and the public 
and corporate interests involved, the Committee recommends 
certain changes in the present law, intended to make that law 
conform more closely to established practice and existing 
conditions. On the one hand, it would grant the local au
thorities explicit power hereafter to impose such terms and 
conditions as they deem the public interests demand, on origi
nal grants and locations in the localities over which they have 
jurisdiction; while, on the other hand, it would protect 
companies whose tracks have been already located from new 
and perhaps unreasonable conditions sought to be imposed in 
grants of alterations and extensions, which may be called for 
not less for public convenience than by corporate interests. 
These suggestions are incorporated in the draft of the act here
with submitted.

With the above exceptions, the Committee has seen nothing 
which would lead it to suppose that any detriment, so far as 
the public is concerned, has been or is likely to be sustained 
under the present system, except in one possible contingency. 
The representatives of the corporations asked that, throughout 
the Commonwealth, appeal should bo allowed from municipal 
authorities ordering the revocation of a street railway location 
to the Board of Railroad Commissioners, as is already the rule
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within the territory served by the West End Street Railway 
system. (Acts 1887, chapter 413, section 8.) While it is 
true the revocation of a location may be arbitrarily ordered, 
not only at a possible serious loss to a railway company, but at 
no inconsiderable inconvenience to a local public, the local 
public can generally be trusted in such cases to make its influ
ence felt on its representatives for its own protection. So far 
as the corporation is concerned, the concessions made to it are 
general, valuable and unlimited. The corporation might per
fectly well have declined to accept the concessions coupled with 
the power of revocation, and refused to lay its tracks. With a 
full knowledge of what it was doing, it accepted the location, 
coupled with the right of revocation ; and it is not easy to see 
on what ground, still holding the location, it can now ask to 
have the counterbalancing burden of revocation limited, as 
being liable to abuse, but without being able to instance 
numerous cases of such abuse, or, indeed, to show that the 
relations between the municipalities and the street railway com
panies had, on the whole, or indeed in any respect, been less 
friendly or productive of fewer good results in Massachusetts 
than elsewhere.

Cases may, however, at any time arise in which a dispute 
between a municipality and a corporation, and consequent 
revocation of the location of the latter, might occasion serious 
public inconvenience outside of the locality in which the diffi
culty occurred. It has already been pointed out that street 
railways are now largely agencies of inter-urban communica
tion, or travel between towns. The same company not infre
quently operates roads in several connecting municipalities. 
Under these circumstances, it would seem but a fair degree ot 
protection that no outside community should find itself suddenly 
deprived of its accustomed railway facilities by the removal ot 
rails and wires as the result of a complication in some neigh
boring town.

An examination of the street railway map of the Common
wealth discloses the fact that such a provision ot law would, 
though nominally limited in its operation, be practically gen
eral. All the considerable street railway companies operate 
routes in two or more cities or towns ; and it would-be a simple 
matter for the few smaller companies which now would not
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come under the protection of such a law to extend their lines 
so as to bring themselves within it. Such being the case, it has 
seemed to the Committee better, under the existing condition 
of street railway development, to establish one general rule for 
all. A provision to this effect, authorizing the Board of Rail
road Commissioners to revise the findings of the local boards, 
has accordingly been included in the draft of an act herewith 
submitted.

The allegation that local authorities are in the habit of grant
ing locations in streets against the wishes, or without due regard 
to the wishes, of residents in such streets, will next be con
sidered. The Committee is not disposed lightly to recommend 
exceptions to the principle of local self-government. In the 
great majority of cases the municipal authorities are unques
tionably better judges than an outside tribunal of both the 
wishes and the requirements of those dwelling in a given local
ity. Nevertheless, cases have arisen, and may again arise, 
where thoroughfares laid out with great care, and developed at 
large expense by those dwelling upon them, have been need
lessly selected, against the remonstrance of residents, for rail
way location, when other routes, to the vise of which no objec
tion would be made, were almost equally available. Provision 
to meet such cases seems not to be unreasonable. The Com
mittee, therefore, proposes, and herewith submits in the accom
panying draft of an act, a provision that, where a majority in 
value, or a certain minority in numbers, of those owning real 
estate immediately abutting on any public thoroughfare protest 
in writing against the grant of a location for a street railway 
in such thoroughfare, the location shall be valid only after a 
hearing before the Board of Railroad Commissioners, and on 
the approval of that Board.

The extensive and costly street improvements often necessi
tated by the operation of street cars in the narrow streets of 
New England towns is a question which was often reverted to 
in the hearings before the Committee. In order to grant a 
location in it, a street not infrequently needs first to lie widened; 
for other purposes it is sufficiently wide already. In this case 
it does not seem reasonable to impose the whole cost of the 
widening on the municipality. I t  is true that voluntary con
tributions have been made by street railway companies for such
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purposes, but the question may be raised that such contributions 
are ultra vires. Moreover, in cases of original location the pro
portion of cost which should be borne by the railway company 
should be clearly within the power of the municipality to 
determine. If  the street railway corporation does not care to 
accept its location if burdened with such cost, it may refuse it.

A somewhat different situation, though of the same general 
character, arises when the growth of a community brings about 
an over-crowded condition of streets. The over-crowding is 
clearly in part caused by the necessities of the street car ser
vice. The widening of such streets is also a distinct benefit 
to the railway companies. In such cases, also, contributions 
to cost have heretofore -not infrequently been made by railway 
companies, without any question being raised or intervention 
of the courts invoked. The technical legality of such transac
tions is, however, open to question; and it is but natural the 
companies should, when they can, seek to avail themselves of 
this point as an excuse for not contributing to a public im
provement which they see must be made, but of which they 
prefer to secure the benefit without helping to bear its cost. 
Under the construction put upon the existing law, also, contri
butions by the companies for this purpose cannot be repre
sented by additional issues of capital stock. If  made, they 
must be provided for out of the company’s net earnings, and, 
presumably, at a sacrifice of dividends. While, therefore, it is 
on the one side not unreasonable to give to the municipalities 
the right to assess upon street railway companies, as upon 
other beneficiaries, a certain proportion of the cost of such im
provements, on the other side, the money so expended should 
be looked upon as part of the cost of construction, and provision 
made to capitalize it on that basis. The Committee recom
mends legislation to cure this defect; and has accordingly in
corporated in the draft of the act herewith submitted certain 
provisions from the laws relating to the assessment of better
ments.

Reference has been made to the three lines of ultimate devel
opment into which the relations of street railway interests and 
municipalities seem now in this and other countries to be natu
rally working : that of (1) regulated private ownership ; that of
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(2) the municipal ownership of a permanent way, to be oper
ated by a private company as lessee; and (3) municipalization. 
The first of these lines of development is that through which 
the street railway interests of the Commonwealth have grown 
up, and its advantages and defects are well understood. The 
chief objection to it is obvious,— it necessarily involves a 
divided control of streets, resulting in continual jealousies, 
misapprehensions and disputes. While, because of its appar
ent simplicity, as well as from the analogy of the steam railroad, 
it naturally suggested itself in the early and experimental 
stages of street railway development, it certainly does not now 
commend itself as a permanent or scientific arrangement. Even 
should it be continued indefinitely, the Committee is clearly of 
opinion that it would be conducive to a better state of affairs 
were the municipalities to assume full control of the streets, 
meeting all charges for paving, for street cleaning, etc., and 
receiving therefor from the companies a net annual money pay
ment in lieu of work in kind. This would be in the nature of 
a commutation, — a pavement and cleaning tax to be paid by 
the company in consideration of the special provision made in 
streets for its exclusive use. While clear as to the expediency 
of this readjustment of burdens, the Committee has had great 
difficulty in devising a satisfactory basis on which to recom
mend it. The cost of paving, etc., is included in the accounts 
of the street railway companies under the general head of 
“ (35) Repair of Roadbed and Track,” and the items for paving 
are not separated from others. On many country roads, also, 
the obligation to pave is nominal; in city thoroughfares it is 
heavy; while in other cases the amount of work to be done 
and expense incurred depend on the terms of particular loca
tions. Again, the cost of removing ice and snow is another 
obligation which pertains distinctly to the care of streets. The 
tracks of the street rai lways are in the nature of sidewalks and 
footpaths. In winter the public convenience demands that 
they should be immediately broken out, and kept constantly 
clear. In the case of the track, as in that of the sidewalk, the 
snow and ice, when removed, are necessarily thrown, tempo
rarily at least, upon the travelled way. If  they cause an ob
struction, it is obviously the duty of whoever is legally respon
sible for the condition of the travelled way to remove them ;
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and for that condition the municipality is, of course, responsi
ble. This has proved a fruitful source of misunderstanding 
between the companies and the town and city governments 
ever since the street railway system originated; and the singu
lar spectacle has not infrequently been witnessed of one gang 
of men, in private employ, shovelling snow from a track, while 
another gang of men, in public employ, shovelled it immediately 
back. In this case two propositions seem to the Committee 
equally clear: first, that it is the business of the city or town 
to keep its streets properly clear of obstructions ; and, secondly, 
that, under the circumstances, the street railway companies 
should, in this specific instance, compensate them for so doing. 
Yet, in the matter of removing ice and snow it is, under the 
New England climatic conditions, difficult to reach any rule of 
compensation, the expense actually incurred year by year varies 
so greatly. In certain years it is nominal, in others it is ex
tremely heavy. Nevertheless, in the opinion of the Committee, 
some rule should be established.

After a careful study of such data and statistics as could be 
found bearing on this subject, the Committee has formulated 
certain provisions in the draft of a proposed act herewith sub
mitted. They establish the legal obligations of the parties, 
restoring to the municipalities, in so far as may be, the full 
control of their public ways, and making them solely responsi
ble for the condition of those ways, both as respects pavement 
and freedom from obstruction; and, on the other hand, so far 
as the street railway companies are concerned, the present 
obligations for labor or pavement work are commuted into 
fixed money payments, in the nature of a tax. While the fair
ness of this commutation as respects amount, etc., cannot be 
demonstrated mathematically, it has been reached after careful 
study of the reports, and is believed to represent approxi
mately existing conditions reduced to an intelligible basis. 
But, whether it does so, or in some respects fails quite so to 
do, in its working the benefits will greatly outweigh any 
possible shortcomings, if it removes from the relations be
tween municipalities and the street railway companies a fruit
ful cause of ill-feeling, recrimination and arbitrary dealing.

The system of private ownership of street railways, in the 
shape and to the extent now in nse in Massachusetts, is not,
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however, that which most commends itself, in theory at least, 
to the judgment of the Committee. A better and more logical 
system would seem to be that already described, not unknown 
in Great Britain and elsewhere, but to which the experience of 
Germany is more especially tending, — a system under which 
the municipality both owns and controls the whole surface of 
its streets, whether paved with other material or with iron, and 
leases to a private company the right to run vehicles over pre
scribed routes on tracks therein specially provided.

The process through which this result has been, or is now 
being, brought about in foreign countries is simple and well 
worth the careful consideration of American municipalities. It 
is as follows: In the first place, European street railway fran
chises, or concessions, are never perpetual. They are always 
granted for a fixed term of years, this term being sometimes 
established by general law, and sometimes by special govern
mental authority. The average term is perhaps in the vicinity 
of twenty years ; and the details of the individual concessions 
made under the general authority are then, as matters of local 
concernment, worked out in an almost infinite variety of forms, 
— the result of protracted negotiations between the officials of 
each municipality and the representatives of a company, or 
the concessionaires, as they are termed. When this agree
ment is thus completed, executed and approved by the proper 
ministerial authority, it constitutes a binding contract, en
forceable on both sides during its continuance, and subject to 
change, termination or extension only by mutual consent, and 
in the way in it provided.

It is not necessary now to discuss the practical working of this 
system. It varies greatly under different conditions, depend
ing largely on the traditions, character, political methods and 
business capacity of communities, but wfith a continual tendency 
towards some approved standard. For example, the municipal 
contracts recently entered into bv Berlin and Frankfort, and 
that now under consideration in Hamburg, are in Germany re
garded as models, and consequently are in the main adopted in 
other German municipalities. These contracts, as showing 
the exti’cme caution practised in foreign countries in dealings 
between street railway companies and municipalities, are printed 
in the Appendix to this report.

In the judgment of the Committee, they merit and will repay
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careful examination, being in curious contrast to the similar 
contracts entered into in America. As a rule, these foreign 
concessions are framed with special provision for the ultimate 
ownership by the municipality of whatever is a part of the 
streets. In some contracts it is provided that, at the expiration 
of the term, everything of this sort shall become the property 
of the municipality, at once and without any payment being 
made for it, the company during the term of the contract secur
ing itself against loss through a system of amortization; in 
other cases a measure of compensation is provided, the munic
ipality agreeing to take and pay for the property, in case of 
inability to agree on a renewal of the concession. In any event, 
the settled policy is to have everything pertaining to the street 
and pavement pass into the ownership of the municipality at 
some not remote future time, leaving the municipality free then 
to enter into contracts for the operation of the tracks, or to 
make such other arrangements as it sees fit. But the essential 
point to which the Committee desires to call attention is the dis
tinction here drawn between the ownership of the pavement, 
and consequent full control of the street, and the running of the 
vehicle. The ultimate full control of the street, and exclusive 
ownership of whatever may be part of its surface, by the munic
ipality, is, it may be said, now accepted in European countries 
as a fundamental principle of polity.

In the judgment of the Committee, this principle is correct, 
and could be advantageously incorporated into Massachusetts 
practice as applying to all street railway companies hereafter 
organized and locations granted. Even if the concessions in 
future are not made for a specific term of years, during which 
they shall be binding contracts to be changed only by mutual con
sent,— a change the Committee does not advise, — the general 
law should at least be so modified as to secure in every loca
tion hereafter granted a clear, well-considered rule of procedure 
and compensation, under which the municipalities may, at any 
time they desire so to do, assume, readily and at an understood 
and reasonable cost, the ownership of everything appurtenant 
to their streets.

But it will probably bo said that this applies only to fran
chises hereafter granted,— that Massachusetts is now already 
well provided with street railways, and that some provision
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should be made to cover the system already existing. The 
Committee has given careful consideration to this phase of the 
problem. Should the question arise on any large scale, — 
should any particular municipality, for reasons good and 
sufficient to itself, desire to resume complete control of its 
streets and pavements, or of any part of them, — the case 
would, probably, be dealt with individually. The course of 
procedure would be simple. The municipality would ask of the 
Legislature a special act, probably framed on the precedents 
which already exist for the public taking of the property of 
water or gas light companies, and proceed in the way therein 
prescribed.

Meanwhile, cases may at any time arise in which local com
munities, in the care of their public ways, might desire to take 
over certain tracks in particular streets without necessarily 
taking over all connecting tracks in other streets, or portions 
even of the same street. The Committee has framed, and here
with submits, a form of act intended to meet such cases. This 
act, drawn up on principles already laid down, explains itself. 
It in no wise disturbs, much less provides for the revocation 
of, any franchise or location of a street railway company. The 
franchise is treated as a license to run cars over certain routes 
in cities or towns, for the public convenience. In the case of 
a street railway such a franchise no more necessarily involves 
the ownership of tracks than the license to run a line of omni
buses involves the ownership of the pavement. If, then, under 
the proposed act, a municipality takes over the tracks in a cer
tain street or streets, by so doing it in no degree impairs either 
the right or the duty of any railway corporation holding a fran
chise to run cars, whether through that street or elsewhere. 
The tracks specified merely pass into the ownership and care 
of the municipality, the corporation is compensated for them, 
and thereafter the cars are run over them, the corporation 
paying trackage to the municipality. The distinction is the 
familiar one between the omnibus line run by a private com
pany, and the stone or iron pavement owned by a city or tow n; 
except that in this case the company, running its vehicles in 
exactly the same way as before, pays the city or town for the 
use ot a particular species of pavement laid down for its special 
and exclusive convenience, instead of itself laying down and
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owning that pavement. In other words, the essence of the 
franchise, or location, is the right to run vehicles to carry pas
sengers on certain routes, and the laying and ownership of the 
tracks is a mere incident, and not an essential incident, thereto. 
The act proposed deals only with the incident; it in no way 
affects the essence of the franchise. Under its terms, it will 
hereafter be in the power of any municipality to retain in its 
own hands full possession and control of those of its streets in 
which no street railway location has yet been granted, and then 
gradually, as occasion offers, to extend that possession and con
trol over other streets in which locations have been granted, 
until the street railway corporation would by degrees be re
duced to its original functions,— those of a private company 
licensed to run public vehicles over specified routes under fixed 
regulations, and in consideration of certain rentals and other 
money payments. It would become, in short, an improved 
omnibus line, run on scientific principles and adapted to mod
ern conditions.

The third line of development remains to be considered, — 
that known as municipalization. This has been much discussed 
of late, and in the hearings before the Committee was advocated 
by some as the best practical solution of the problem; but even 
its warmest exponents admit that, as respects street railways, 
municipalization is a most important and far-reaching proposi
tion, yet in the experimental stage. The tendency towards it in 
Great Britain is pronounced, and, as a system in practical 
operation, it can now be studied in its tentative stage in 
Glasgow, in Leeds and in numerous other places. In thus 
studying it, however, one thought immediately suggests itself 
to an American. So far as development, activity, and material 
and scientific appliances and equipment are concerned, apart 
from permanent way and track surface, the American street 
railway service is so far in advance of any to be found in Great 
Britain as not to admit of a comparison. Without exaggera
tion, it may be said that, while the street surfacing, and 
merging of track with pavement, are there far in advance of 
what we ordinarily find in America, all the other appliances and 
accommodations are either antiquated and positively bad, or 
receutly taken from this side of the Atlantic and installed by
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American companies. In other words, in the field of scientific 
apparatus and mechanical development, America has experi
mented at immense cost, as our street railway capitalization 
shows, while Europe has patiently waited, and is to-day rapidly 
and quietly appropriating the results for which we have paid. 
As respects municipalization, the conditions are likely to be 
reversed. Foreign countries, and more especially Great 
Britain, seem disposed to experiment, and experiment on a 
very considerable scale; and perhaps it would be wise for 
America to allow these countries in this matter to bear the cost 
of so doing, sure of our ability at any time to appropriate all 
the useful results of foreign experience.

As yet no attempt at the municipalization of street railways 
has been made in any country on a sufficiently large scale and 
for a long enough time to be of real significance. Glasgow 
and Leeds, for instance, are the two European instances more 
frequently referred to. From the statements often met with in 
the press, and the assertions heard in discussion, it might well 
be assumed that the experiments made in these cities amounted 
to an indisputable and established success ; whereas, in point of 
fact, such is in no degree the case.* So far from being a 
demonstrated success, it may, on the contrary, be confidently 
asserted that nowhere, as yet, has the experiment of munici
palization of street railways been worked out to any logical 
and ultimate results whatever, nor can it be so worked out for 
at least a score of years to come. Even then, political habits, 
social traditions, and material and economical conditions vary 
so greatly, and enter to so large an extent into the problem, 
that it will not be safe to infer that what may have proved safe 
and practicable in one community is either practicable or safe 
in another. At the present time, the municipalization of the 
street railways is not accepted as by any means indisputably 
desirable in Great Britain, while in Germany it is regarded 
unfavorably. This last fact is the more noteworthy, as Ger
many has been the field in which State ownership and manage
ment of steam railroads has been developed to the fullest 
extent, and with results pronounced to be unquestionable, as

* Those seeking further information on this subject are referred to a very interesting, 
as well as instructive, paper submitted to the committee by Robert P. Porter, superin
tendent of the United States Census of 1880, printed in the Appendix to this report.
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well as most satisfactory. The grounds for this apparently 
illogical action and contradictory policy were, during the last 
summer, briefly set forth to a member of the Committee by the 
highest German authority. They were purely practical. The 
State official referred to simply said that Germany had carried 
officialism as far as, in his judgment, it was prudent to go. 
The government employees tended always to increase; and 
there, as here, it was found that employment by the govern
ment signified much which did not at once appear. The line 
had to be drawn somewhere; and it was not considered expedi
ent to add to the number already existing the numerous officials 
and employees of all the street railway systems in the Empire.

So far as Massachusetts is concerned, the Committee appre
hends that grave difficulties of a practical as well as theoretical 
character would present themselves, should a serious attempt 
be made at the complete municipalization of street railways. 
The public ownership of tracks in the streets, like the control 
of the streets, is a simple matter. Each municipality might 
own those in its own streets, or in a portion of its own streets, 
and a private company could run vehicles over the tracks, 
whether belonging to itself or to the public, in one or several 
cities and towns. It would be merely a matter of arrangement 
and contract. Not so municipal operation. I t  is necessary 
again, in this connection, to observe that the larger individual 
street railway systems are in Massachusetts rarely, if indeed 
ever, confined to one city or tow n; the largest of those sys
tem s— the West End — holds franchises from and locations in 
no less than eleven different towns and cities, and the Lynn & 
Boston in nineteen. Under these circumstances, complete 
municipalization obviously becomes a difficult problem. It is 
not supposable that one town or city could own, as well as 
operate, not only tracks but the buildings and appliances in
volved in the operation of tracks, in a number of adjacent cities 
and towns. For instance, complications could hardly fail to 
arise were the city of Somerville to decide to municipalize its 
street railways, and operate them as distinct in every respect 
from the S3Tstem which served all the adjacent cities and towns; 
while, on the other hand, it is scarcely probable that Somer
ville would care to own lines of its own in all those cities and 
towns, or, if she did, that those cities and towns would regard
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the scheme with complacency. A community of action through 
some common organization would, therefore, have first to be 
devised. Though obviously a necessary preliminary, this, in 
itself, is an intricate problem, to the solution of which the 
Committee has not felt called upon to address itself. Should 
it arise, it will have to be dealt with under conditions not now 
apparent, and by the Legislature itself.* The existing law 
does not provide for i t ; nor, in the light of the investigations 
it has made, is the Committee prepared to suggest any altera
tions of the law in this respect.

One subject, specially referred to in the act creating the 
Committee, remains for consideration. The Committee was 
directed to consider and report whether any uniform system of 
taxation should be adopted as applying to the street railway 
companies. This does not specifically raise the question of the 
disposition to be made of the taxes, already under the existing 
law collected from the street railway companies in common with 
all other corporations. That subject has, however, heretofore 
been considered, and notably by the Boston Rapid Transit 
Commission of 1891, and the Joint Special Tax Committee of 
1892. Both of these bodies, for reasons stated in their reports, 
extracts from which will be found in the Appendix (pages 000- 
000), recommended an exception to the general rule in the case 
ol street railways, and the payment of the corporation tax 
levied upon them to the towns in which the companies operated 
lines, instead of to the towns in which the holders of the stock 
resided. A bill to this effect was introduced in the Legislat
ure of 1893, passing the House of Representatives by a large 
majority, but failing in the Senate by a single vote. The con
siderations in favor of such a disposition of this tax advanced in 
the two reports referred to commend themselves to the judgment 
of the Committee, and the change has been incorporated in the 
form of act herewith submitted.

So far, however, as a further special street railway franchise 
tax is concerned, grave popular misapprehension seems to exist

* A form of law devised to obviate this difficulty, by providing for the joint own
ership of street railway tracks, and their operation, by a number of municipalities, 
was introduced into the Legislature of 1897, and was printed as House No. 774 in the legislative documents of that year.
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as to the burdens in the way of taxation to which street railway 
companies are already subject, — a misapprehension due in no 
inconsiderable degree to the indirect and anomalous character 
of those burdens. It seems to be generally assumed that the 
street railway companies received, and are now receiving, public 
franchises of unusual value, for which they pay no money con
sideration and render very inadequate public service ; that their 
profits consequently are inordinately large is also assumed, and 
that those profits are in some way concealed through a system 
of vicious financiering and deceptive book-keeping.

The facts, however, do not seem to be as assumed in this 
presentation of the case. A more careful investigation fails to 
disclose those Massachusetts franchises of great value given 
away without consideration, or unduly large profits on the part 
of the companies as a whole, or more than exceptional cases of 
vicious financiering, or a deceptive general system of book
keeping. There are in all 77 street railway companies in op
eration in the Commonwealth. Of these, one, the Boston 
Elevated, or West End, Street Railway, may be left out of con
sideration, its case being exceptional to such a degree as to 
make it necessary to put it in a separate class, as has in fact 
been done through recent legislation (Acts 1897, chapter 500). 
Of the 76 remaining active companies, 34 paid no dividends 
in 1897, while 42 paid dividends of from 1.25 to 10.5 per cent., 
averaging 4.29 per cent.,— a return certainly not excessive. 
Upon this point the inquiries of the Committee tend to confirm 
the conclusions of the Board of Railroad Commissioners in 
their report for 1896 (page 110). While in the business of 
operating street railways, as in every other business, there are 
— as, within reasonable limits, there should be — exceptional 
cases of large profit offsetting cases of failure to earn reason
able profits, yet the idea sometimes entertained that the electric 
railway is likely to prove a source of extraordinary or abnormal 
profit must apparently be abandoned. “  It is a close business, 
yielding with skilful and prudent management only a fair aver
age return, quite within the limit allowed by statute and con
servative opinion as adequate and proper for investments of 
this character.” *

* The large increase in the operations of the street railway companies, cine to the 
application of electricity, has occurred almost wholly since 1893. The following table
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But it is often alleged that the capitalization of the companies 

is excessive and fictitious, and that, if measured by actual cost, 
the percentage paid in dividends is deceptive. This is a diffi
cult question to decide; but the laws of Massachusetts as to 
capitalization have been strictly drawn and rigidly adminis
tered, nor has any evidence been adduced showing that they 
have been peculiarly ineffective. On the contrary, using round 
numbers only, the capitalization per mile in stock and bonds 
($46,600) is less in Massachusetts than the average ($49,500) 
in the New England States, not a third of what it is in New 
York ($177,800) or half what it is in Pennsylvania ($128,200), 
less than half what it is ($94,100) in the United States as a 
whole; and it is less than that in Great Britain ($47,000), 
where both construction and appliances are far less costly and 
elaborate, and over-capitalization has been guarded against with 
the utmost care. The truth of this allegation in the case of 
the Massachusetts street railway companies remains, therefore, 
to be demonstrated, the weight of attainable evidence being dis
tinctly the other way.

The Committee has already discussed what may be termed 
the special contributions made by the street railway companies 
to the cost of paving and the removal of snow and ice, and also 
to their participation in the cost of certain street widenings; 
and schemes of law are herewith submitted, looking to the 
better regulation of these matters. The changes therein 
recommended by the Committee are in main part commuta
tions of burdens already imposed from payment by work to

shows the percentage of net earnings of the street railway companies of Massachusetts, 
exclusive of the West End Company, to their capital investment for each of the five 
years specified, and for the whole period. It will be observed that, without any provi
sion being made for a reserve fund, the average profit on the capital invested has, dur
ing the whole period, averaged a trifle only above 6 per cent, per annum.

CapitalInvestment. Net Earnings. Percentage of Earnings to Investment.
1893.................................................................1894, ......................................................... $24,343,010 $1,256,647 5.1626,341,333 1,400,912 5.321895, ......................................................... 29,147,71433,878,948 1,983,248 6.801896................................................................ 2,273,552 6.711897................................................................. 37,230,924 2,405,904 6.46

Average for five years, . . . . . 6.16
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payment in money; the present proposition is of a different 
nature. It looks to the imposition on street railway companies 
of a special franchise tax. The idea of such a tax is not new. 
The draft of a proposed act providing for one was specially 
referred for consideration to the large and exceptionally able 
Rapid Transit Commission of 1892, already referred to, and 
the portions of the report of that commission relating to the 
subject are printed in the Appendix.

The Committee concurs in the general conclusions on this 
subject reached by the Rapid Transit Commission. The sys
tem of taxation of corporate franchises in use in Massachusetts 
is well defined, and, in general, works satisfactorily. All cor
porations, including street railway corporations, pay to the 
State their proportionate share of the general taxes according 
to the market value of their capital stock, which is perhaps the 
best index of their ability to contribute. The distribution of 
this tax is a distinct question, and, so far as the street railways 
are concerned, has already been discussed. Aside from the 
matter of distribution, there seems to the Committee no suffi
cient reason to suggest any additional taxation of street rail
ways except in the following particular. It is a well-recognized 
principle in the treatment of street railway and other public 
service corporations in Europe, as well as elsewhere, to pro
vide that, after the owners and organizers have received a 
reasonable return upon their enterprise and investment, any 
excess of profits over and above a fixed amount should in part 
be paid to the government in the nature of a franchise tax. 
This principle commends itself to the Committee. It is not 
subject to the criticism, which appears to be sound, that a 
limitation of dividends hampers enterprise and improvement. 
Where a corporation is not limited in the amount of dividend 
it may earn, but is simply required to pay over a sum equal to 
the excess of dividends actually paid over a fixed and reason
able percentage on its capital stock, it will be constantly spurred 
to render such service that its profits will increase. Being a 
public service corporation, owned and operated tor private 
profit, it seems just and in accordance with sound principles 
that, when the private ownership has received a reasonable 
return upon its investment, the public should share, through a
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form of special taxation, in the increment of profit, provided it 
can do so without the danger of offering an inducement to those 
in control of the property to stint or conceal their profits. A 
provision to this effect is incorporated in the draft of the act 
herewith submitted, similar in its general character to that 
recommended by the Rapid Transit Commission of 1892. 
(Report, pages 119, 124, 281.)

Respectfully submitted,
CHARLES FRANCIS ADAMS.
WM. W. CRAPO.
ELIHU B. HAYES.





Commonujcaltl) of iltassadjuoctto.

In the Year One Thousand Eight Hundred and Ninety-eight,

AN ACT
Relative to Street Railways.

Be it enacted by the Senate and House o f Representatives 
in General Court assembled, and by the authority o f the 
same, as follows:

1 Section 1. In the construction of this act, unless
2 such meaning would be repugnant to the context, “ street
3 railways” and “ railways” shall mean all railways, in-
4 eluding tracks, poles, wires, and other appliances and
5 equipments connected therewith, which are constructed
6 on, in, under or above the public highways or streets,
7 and operated by any motive power other than steam.
8 “ Street railway companies” and “ companies” shall
9 mean all corporations, persons, partnerships or asso-

10 ciations constructing, maintaining or operating street
11 railways.

1 Section 2. In the case of street railway companies,
2 the return to the tax commissioner under the provisions
3 of section thirty-eight of chapter thirteen of the Public
4 Statutes shall also contain a statement under the oath of
5 the treasurer of every such company giving the length
6 of the tracks operated by it in each city and town in the
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7 Commonwealth on the thirtieth day of September next
8 preceding the date of the return, which length shall be
9 determined by measuring as single tracks the total length

10 of all tracks operated by such company, including sidings
11 and turn-outs, whether owned or leased by it, or over
12 which it has trackage rights only; and said return shall
13 also contain a statement under the oath of the treasurer
14 of every such company showing the amount of the capital
15 stock of the company and of the dividends paid thereon
16 during the year ending on the thirtieth day of September
17 last preceding and during each and every year from the
18 organization of the company.

[Sections 2, 4 and 5 relate solely to the disposition to be made 
of the franchise tax collected from street railway companies, 
in common with other corporations, under laws now in force. 
This tax is now paid into the State Treasury, and then paid 
over to the cities or towns in 'which the owners of the stock 
of the companies reside, or, in the case of non-resident 
stockholders, retained in the Treasury. For reasons set forth 
in the report (page 35), it is now proposed, by means of the 
sections named, to make an exception to the general rule 
in the case of street railway companies, and to pay the cor
poration tax collected from them over to the cities or towns 
in which the tracks operated by those companies are situated, 
and from which their revenues are derived, instead of to the 
cities or towns in which the owners of the stock reside. This 
matter was specially referred to by the Rapid Transit Com
mission of 1891 (Report, pages 116-119, 281), and by the 
Joint Legislative Special Tax Committee of 1893 (Docu
ments, 1894, Senate, No. 9, pages 27-29). It is alluded to 
in the report of the Tax Commission of 1897, recently pub
lished (pages 76-77), but no recommendations in regard to 
it were there made. It was discussed during the hearings 
before the Committee. That now recommended has been 
recognized by the Legislature as the proper rule for dis
tribution in the ease of the street railways included in the 
so-called West End, or Boston Elevated, system (Acts 1897, 
chapter 500, section 10), and is now, by the foregoing sec
tion, made of general application.]

1 S ection 3. Whenever a street railway company has
2 paid during the year ending on the thirtieth day of Sep-
3 tember next preceding the date of the return referred to
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4 in section two of this act, dividends exceeding in the ag-
5 gregate eight per centum upon its capital stock, said
6 company shall, for every such year, in addition to the
7 tax upon its corporate franchise for which it is liable
8 under the provisions of chapter thirteen of the Public
9 Statutes, pay to the treasurer of the Commonwealth a

10 tax equal to the amount of such excess : provided, hoiv-
11 ever, that no company shall be liable to pay such addi-
12 tional tax which has not from the date of its organization
13 paid dividends equivalent in the aggregate to at least six
14 per centum per annum upon its capital stock from year
15 to year. Said tax shall be determined and paid in the
16 manner provided in said chapter thirteen in relation to
17 taxes upon the corporate franchises of street railways.

[Section 3 provides for a special franchise tax in addition to the 
regular corporation tax now assessed on street railways. (In 
regard to this proposed additional tax, see Report, pages 
37-39 ; Report of Rapid Transit Commission of 1891, pages 
119, 281-283; Acts 1897, chapter 500, section 10.) While 
imposing in certain cases, and under special conditions, a 
further franchise tax on street railways, the foregoing section 
merely extends the principle of taxation contained in the 
Boston elevated railway act of 1897 (chapter 500, section 10) 
so as to include, as far as conditions warrant, the other street 
railway companies of the Commonwealth.]

1 Section 4. Prior to the first day of November in each
2 year, the tax commissioner shall apportion the amount of
3 the tax for which each street railway company is liable
4 under the provisions of chapter thirteen of the Public
5 Statutes, and under the provisions of section three of this
6 act, among the several cities and towns in proportion to
7 the length of tracks operated by such company in said
8 cities and towns respectively, subject to appeal to the
9 board of appeal constituted by sections sixty-one and

10 sixty-two of said chapter thirteen. The tax commissioner
11 shall notify the treasurers of every such city and town
12 of the share of said tax so apportioned to each city and
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13 town, and he shall also certify to the treasurer of the
14 Commonwealth the shares thus apportioned as finally
15 determined in case of appeal.

[See note to section 2.]

1 Section 5. As soon as practicable after the receipt
2 of said tax and of the certificate of apportionment thereof
3 by the tax commissioner, the treasurer of the Common-
4 wealth shall credit and pay over to the treasurers of the
5 several cities and towns the shares of said tax apportioned
6 to them respectively as aforesaid.

[See note to section 2.]

1 Section 6. Every street railway company shall on
2 or before the fifteenth day of October in each year make
3 and file in the office of the board of assessors of every
4 city and town in which any portion of the railway oper-
5 ated by it is situated, a return signed and sworn to by its
6 president and treasurer, stating the length of tracks
7 operated by it in such city or town, and also the total
8 length of tracks operated by it, determined as provided
9 in section two of this act, and also the amount of its

10 gross receipts during the year ending the thirtieth day
11 of September next preceding, which gross receipts shall
12 include all amounts received by it from the operation of
13 its railway, but shall not include income derived from
14 other sources.

[Sections 6 to 11 inclusive relate to the same subject. The con
siderations on which they are based are discussed in the 
Report, pages 26-28. Certain burdens in the way of street 
paving, clearing of ice and snow, etc., now imposed on the 
street railway companies in labor, etc., are commuted into 
their fair equivalent in money payments. The sections are 
designed to restore to the cities and towns complete control 
of their streets and responsibility for their condition, while 
providing for money payments from the companies equal to 
the cost of the work in connection with streets done by them 
under all provisions of law now in force.]
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1 Section 7. On or before the first day of November
2 in each year, the assessors of every city and town in
3 which any street railways are operated shall assess on
4 each company operating such railways therein, a tax of
5 an amount equal to such proportion of the following per-
6 centages of the gross receipts of such company as the
7 length of tracks operated by it in such city or town bears
8 to the total length of tracks operated by it, to w it: —
9 In case of companies whose annual gross receipts per

10 mile of track operated are seven thousand dollars or less,
11 two per centum of the total annual gross receipts ; in case
12 of companies whose annual gross receipts per mile of
13 track operated are more than seven thousand dollars and
14 less than fourteen thousand dollars, two and one-quarter
15 per centum of the total annual gross receipts; in case of
16 companies whose annual gross receipts per mile of track
17 operated are more than fourteen thousand dollars and
18 less than twenty-one thousand dollars, two and one-half
19 per centum of the total annual gross receipts; in case
20 of companies whose annual gross receipts per mile of
21 track operated are more than twenty-one thousand dol-
22 lars and less than twenty-eight thousand dollars, two and
23 three-quarters per centum of the total annual gross re-
24 ceipts; and in case of companies whose annual gross
25 receipts per mile of track operated are twenty-eight
26 thousand dollars or more, three per centum of the total
27 annual gross receipts.
28 The tax provided by this section shall be in addition
29 to the taxes now provided by law.

[See note to section 6.]

1 Section 8. Prior to the fifteenth day of November in
2 each year, the assessors of every city and town shall
3 notify the collector of taxes in such city or town of the
4 amount of the tax assessed therein on every street rail-
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5 way company under the provisions of section seven of
6 this act, and the collector shall forthwith notify the treas-
7 urer of every such street railway of the amount of the
8 tax so assessed on it. Said tax shall become due and
9 payable to such city or town within thirty days from the

10 receipt by such company of said notice of the amount of
11 said tax.
12 All the provisions of law relating to the collection of
13 taxes on property taxed locally, so far as the same are
14 applicable, shall apply to the tax assessed under said sec-
15 tion seven.

[See note to section 6.]

1 S ection  9. All amounts paid to cities and towns
2 under the provisions of sections five and eight of this act,
3 shall be treated by such cities and towns as a separate
4 fund, and shall be applied to the construction, repair
5 and maintenance of the public ways within such cities
6 and towns. [See note to section 6.]

1 S ection  10. Street railway companies shall not be
2 required to keep any portion of the surface material of
3 streets, roads and bridges in repair; but whenever the
4 same is disturbed by reason of the original construction
5 or subsequent alteration or extension of any railway, or
6 by reason of any repairs or renewals of any railway or
7 any part thereof, the company owning or operating such
8 railway shall at its own cost renew and replace said sur-
9 face material with the same form of construction, or

10 with such other form as the superintendent of streets, or
11 other officer exercising like powers, shall approve, and
12 shall restore the same to as good condition as the
13 same was at the time of such disturbance. Every street
14 railway company shall be liable for any loss or injury
15 that any person may sustain by reason of the careless-
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16 ness, neglect or misconduct of its agents or servants in
17 the construction, alteration, extension, repair or renewal
18 of its railway, or in the renewal or replacing of the
19 surface of the streets disturbed as aforesaid.

[See note to section 6.]
1 S ection 11. Street railway companies may clear
2 enow from their tracks in such manner as may be
3 approved by the superintendent of streets, or by any
4 other officer exercising like powers, and shall, under the
5 direction of such superintendent or officer, level the snow
6 thrown upon the streets by them so as to make the high-
7 ways safe for public travel; but they shall not be
8 required to remove from the streets snow displaced in
9 clearing their tracks as aforesaid.

[See note to section 6.]
1 S ection  12. The board of aldermen of a city or the
2 selectmen of a town, upon the petition for an original
3 location of tracks in such city or town by the board of
4 directors of a corporation organized under the provisions
5 of sections two to six inclusive of chapter one hundred
6 and thirteen of the Public Statutes, or under a special
7 legislative act, shall give notice to all parties interested
8 of the time and place at which they will consider such
9 petition, at least fourteen days before the meeting of

10 such board or selectmen for considering said petition, by
11 publication in one or more newspapers published in said
12 city or town, and if none such is published then by pub-
13 lication in one or more newspapers published in the
14 county in which said city or town is located; and after
15 hearing, if in their opinion public convenience and ne-
16 cessity require, they shall grant said location or any
17 portion thereof. In  granting said location, they may
18 prescribe the manner in which said tracks shall be laid,
19 and the kind of rails, poles, wires and other appliances
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20 which shall be used, and they may also impose such
21 other terms, conditions and obligations in addition to
22 those applying to all street railways under the general
23 provisions of law, as the public interest may in their
24 judgment require ; and the location thus granted shall
25 be deemed and taken to be the true location of the tracks
26 of the railway, if an acceptance thereof in writing by
27 said directors is filed with said board of aldermen or with
28 said selectmen within thirty days after receiving notice
29 of the granting of th.6 location.
30 If either the majority in value as determined by the
31 last preceding assessment for taxation, or not less than
32 ten in number, of those owning real estate abutting on
33 any public way in which a location of a street railway
34 has been granted shall, within thirty days after the
35 granting of such location, file a written protest with the
36 board of railroad commissioners, such location shall not
37 be valid so far as such way is concerned until approved
38 by the board of railroad commissioners after public
39 notice and a hearing. No company shall commence
40 construction under an order of a board of aldermen or
41 of selectmen granting a location as aforesaid until the
42 expiration of the time in which such protest may be
43 filed with said board of railroad commissioners, nor, in
44 case such protest is so filed, until said board of railroad
45 commissioners has taken final action thereon approving
46 the same.

[The first paragraph (lines 1-29) of section 12 modifies the exist
ing law regulating the grant of locations only in so far as is 
necessary to make it conform to the interpretation of that law 
which has in practice grown up (see pages 22 and 23 of the 
Report). The second paragraph (lines 30-46) is discussed, 
and grounds on which it is recommended are set forth, on 
page 25 of the Report.]

1 S ection  13. The board of aldermen of a city or the
2 selectmen of a town, upon the petition of the board of
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3 directors of a street railway company whose tracks are
4 located in said city or town, and after notice and hearing
5 as provided in section twelve of this act, may grant a loca-
6 tion for the extension of the tracks of such company and
7 prescribe the manner in which said tracks shall be laid and
8 the kind of rails, poles, wires and other appliances which
9 shall be used ; but they shall not impose as terms or condi-

10 tions of such grant any obligations other than or in addition
11 to those applying to all street railways under the general
12 provisions of law, except such as were imposed in the
13 original grant of location. The provisions of section
14 twelve of this act as to acceptance, and as to protest of
15 abutters and approval by the board of railroad commis-
16 sioners, shall apply to grants of extensions under this
17 section.

[Section 12 provides for original grants of locations, and sec
tion 13 for extensions of locations under grants already made. 
The purpose of the section is to put a restriction on the ten
dency of local boards to take advantage of the public necessity 
for some extension to impose on companies new, and perhaps 
unreasonable, burdens and restrictions, not contained in the 
original grant, or provided by the general laws (see Report, 
page 23).]

1 S ection  14. The board of aldermen of a city or the
2 selectmen of a town, upon the petition of the board of
3 directors of a street railway company whose tracks are
4 located in said city or town, or upon the petition of any
5 interested party, after notice and hearing as provided in
6 section twelve of this act, may alter the location of tracks
7 of said company in the manner and subject to the pro-
8 visions contained in section thirteen of this act. Such
9 alterations shall be made by the company within such

10 time, and the expense thereof shall be borne by such
11 party, as the board of aldermen or selectmen may de-
12 termine.
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[The foregoing section is intended to provide for alterations of 

locations, as distinguished from original grants and from 
extensions, provided for in the two previous sections (sections 
12,13). It is framed on the same principles as those sections.]

1 Section 15. The board of aldermen of a city or the
2 selectmen of a town, after the expiration of one year from
3 the opening for use of a street railway in their city or
4 town, if the interests of the public require, may order
5 that the location of any tracks shall be revoked ; but no
6 revocation of a location of a street railway shall be valid
7 until approved by the board of railroad commissioners
8 after public notice and hearing, unless the company con-
9 sent thereto in writing within thirty days after such order

10 of revocation. Upon revocation as aforesaid, the com-
11 pany shall remove the tracks in conformity with the
12 order of revocation, and shall put the portion of the sur-
13 face of streets disturbed by such removal in as good con-
14 dition as the adjacent surface of said streets. If the
15 company neglects to execute such order after thirty days’
16 notice thereof, the board of aldermen or selectmen may
17 cause the same to be executed and the work done at
18 the expense of the company, to be recovered in an action
19 of tort.

[Section 15 relates to the revocation of locations by local boards. 
The subject is discussed, and the principles upon which this 
section is framed are set forth in the Report, pages 17-21, 
23-25 (see also the Twenty-seventh Annual Report of the 
Board of Railroad Commissioners (1896), pages 110-113).]

1 S ection  16. Street railway companies may provide
2 cars for special service and may make special rates there-
3 for. They may furnish free transportation for their own
4 employees, for policemen and firemen in uniform, and lor
5 children under five years of age. They may also on the
6 request of charitable associations furnish free transporta-
7 tion for children’s excursions, and they may make special
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8 rates for pupils in day and evening schools; but they
9 shall not give free tickets or passes to any municipal offi-

10 cial or to any person in the employ of any city or town,
11 nor shall they transport over their lines for less than the
12 established fare any persons except as hereinbefore au-
13 thorized. The violation of the provisions of this section
14 by a company may be alleged as a misdemeanor in any
15 hearing before the board of railroad commissioners, upon
16 appeal from an order of a board of aldermen or of select-
17 men revoking the location of such company, and if the
18 board of railroad commissioners in its discretion so
19 decides, shall constitute valid and sufficient ground upon
20 which to approve of the revocation of such location or
21 any portion thereof.

[The foregoing section has been framed in the interest of both 
the public and the street railway companies. It is intended 
to put a stop to a recognized existing abuse from which pub
lic as well as corporate interests are believed to suffer. The 
usual penalty in such cases has not been imposed, for the 
reason that its inefficiency has been established by experience.]

1 Section 17. Whenever a street or highway in which
2 there are no street railway tracks located, is widened un-
3 der the provisions of chapter fifty-one of the Public
4 Statutes by an order declaring the widening to be ren-
5 dered necessary for the public convenience for the purpose
6 of granting a location of street railway tracks therein, as
7 prayed for by a pending petition for such location, a
8 proportionate share of the expense of such widening
9 may be assessed upon a street railway company whose

10 tracks have been located in said street or highway so
11 widened, provided the amount of such assessment, in
12 addition to the amounts assessed on real estate, shall not
13 exceed the total cost of said widening.

[Sections 17-20 are recommended for the reasons set forth on 
pages 25 and 26 of the Report. In cases where streets are 
widened in order that the tracks of a street railway may be
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located in them, it would seem obviously just that the com
pany should be empowered to assume such portion of the cost 
of widening as may be agreed on between the parties in mak
ing the location; and that the money so invested should be 
treated as part of the construction account of the street rail
way company, and included in its capitalization. On the 
other hand, where, at the expiration of a reasonable period 
after a location has been granted, the street widening is made 
necessary either by the presence of railroad tracks or by 
increased traffic, the railway company, as enjoying a franchise 
practically exclusive for the carriage of passengers through 
the street in question, derives presumably a direct resulting 
benefit from the widening proposed. For the reason stated 
in the Report (pages 25,26), therefore, it would seem just that 
the franchises of street railway corporations should be assessed 
for betterments on the same principle as the adjacent real 
estate, and the community at large. For reasons already 
stated, this payment also should be regarded as in the light 
of a construction investment, and provision made for the 
issue of capital stock against it.]

1 Section 18. Whenever a street or highway in which
2 the tracks of a street railway company have been located
3 for a period of five years is widened under the provisions
4 of chapter fifty-one of the Public Statutes by an order
5 declaring the widening to be in part rendered necessary
6 for the public convenience on account of the location of
7 said tracks, a proportionate share of the expense of such
8 widening may be assessed upon said street railway com-
9 pany, provided that no such assessment shall exceed the

10 aggregate amount of all the betterments assessed upon
11 real estate, and that no such assessment shall exceed
12 one-quarter of the total cost of said widening.

[See note to section 17.]

1 Section 19. The provisions relating to notice, time
2 of payment, interest, appeal by party aggrieved, and all
3 other provisions of chapter fifty-one of the Public Stat-
4 utes and of all laws relating to the assessment of better-
5 ments on real estate, so far as the same are applicable,
6 shall apply to assessments made under the provisions of
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7 sections seventeen and eighteen of this act. Said assess-
8 ments shall be collected in the manner provided for the
9 collection of taxes assessed locally.

[See note to section 17.]

1 S ection 20. Under the provisions of law relating to
2 the increase of capital stock of street railway companies,
3 a street railway company may issue capital stock to the
4 amount which may be paid by it under the provisions of
5 sections seventeen and eighteen of this act.

[See note to section 17.]
1 S ection 21. The board of aldermen of a city or the
2 selectmen of a town in which a street railway is located
3 may apply to the board of railroad commissioners, who,
4 after due notice to the parties interested and a hearing,
5 may revise and regulate the fares established by said
6 company; but such fares shall not, without the consent
7 of the company, be reduced below the average rate of
8 fare charged for similar service bjr other street railway
9 companies, which, in the judgment of the board of rail-

10 road commissioners, are operated under substantially
11 similar conditions.

[Section 21 is proposed as a substitute tor section 44 of chapter 
113 of the Public Statutes, which relates to reduction of 
fares, but provides that no reduction shall be made without 
the consent of the company, by which fares shall “ be so 
reduced as to yield, with all other profits derived from oper
ating its road, an income of less than ten per cent, upon the 
actual cost of construction,” etc. The law as it stands tends 
to defeat itself. Circumstances can be readily imagined in 
which the growth of traffic is prevented by an unreasonable 
scale of fares. The company operating the street railway 
may not earn ten per cent, upon its cost of construction, for 
the very reason that the growth of traffic is impeded by the 
scale of fares charged. Nevertheless, under the existing law 
it would seem to be impossible to reduce those fares. The 
measure for what constitutes reasonable fares here proposed 
is that now in practical use, which it is thus sought to incor
porate into the law in place of the old rule above referred 
to, which is either inoperative, or open to the objection stated.]
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1 Section 22. Sections fifty-seven and fifty-eight of
2 chapter thirteen of the Public Statutes, so far as said
3 sections relate to the distribution of taxes assessed and
4 collected upon the corporate franchise of street railway
5 companies ; section thirty-two of chapter one hundred
6 and thirteen of the Public Statutes; so much of section
7 twenty-seven of said chapter one hundred and thirteen
8 as relates to the removal of snow and ice; and sections
9 seven, twenty-one, twenty-two, twenty-three, twenty-

10 four, forty-four and forty-five of said chapter one hun-
11 dred and thirteen ; and all other acts and parts of acts
12 inconsistent herewith, are hereby repealed.

1 Section 23. This act shall take effect on the first day
2 of October in the year eighteen hundred and ninety-eight,
3 except as to sections six and seven, and, as to those sec-
4 tions, this act shall take effect on the first day of October
5 in the year eighteen hundred and ninety-nine.

[Under the foregoing section, two different periods have been 
fixed for this act to take effect. So far as it relates to the dis
tribution of taxes or the imposition of new taxes, and in other 
miscellaneous respects, it is proposed that it shall take effect 
at the close of the present street railway year, the taxes 
assessed during the current year being paid over to cities and 
towns, in accordance with the provisions of sections 2-9. 
As the commutation tax provided for in sections 6 and 7 
affects, to a greater or less extent, the methods of book-keep
ing, etc , of the companies, these sections are not to take 
effect until the first of October, 1899, thus giving the com
panies an opportunity to change their methods of accounting 
on the first of October next after the passage of the act, so as 
to make them conform to its provisions.]
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(Hommomucalt!) o f  itta ssa c lju se tts.

In the Year One Thousand Eight Hundred and Ninety-eight.

To authorize Cities and Towns to construct Tracks of 
Street Railways in Public Ways, or to acquire the Same.
Be it enacted by the Senate and House o f Representatives 

in General Court assembled, and by the authority o f the 
same, as follows:

1 S ection 1. Any city or town may construct street
2 railway tracks in any public way within the limits of
3 such city or town, or put down such tracks as part of
4 the street pavement thereof, whenever it may adjudge
5 public convenience requires. Such tracks shall be main-
6 tained and kept in repair like other portions of the streets
7 or ways in which they are laid, and any street railway
8 company may run cars over the same with the consent
9 of the proper authorities of such city or town, and upon

10 such terms and regulations as may be mutually agreed ;
11 but nothing contained in this act shall be held to author-
12 ize towns or cities to run cars upon such tracks, or other-
13 wise to operate street railways.

1 S ection 2. Any city or town may take and possess
2 the tracks, poles and fixtures located in any street or
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3 public way of such city or town, and constituting part
4 of the surface or substructure of such street or way,
5 when owned by any street railway company, upon giving
6 to such company six months’ notice in writing of its in-
7 tention so to d o ; but such taking shall not constitute a
8 revocation in whole or in part of the location of such
9 street railway company, or affect its obligations or right 

10 to run cars over the tracks so taken.

1 Section 3. Compensation for all property taken
2 under the foregoing sections shall be paid by the city or
3 town to the company owning the same, such compensa-
4 tion to be ascertained in the manner now provided by
5 law in case of the taking of property for the laying out
6 or widening of streets ; but such compensation shall not
7 exceed in amount the actual value of the property as
8 measured by the estimated cost of replacing the same in
9 its condition at the time of the transfer of possession.

1 S ection  4. After the taking and transfer of posses-
2 siou of street railway tracks as provided in the two
3 preceding sections, the railway company or companies
4 holding locations in such street shall have the right and
5 be under obligation to run cars over the said tracks in
6 the manner provided in their franchise, but they shall, in
7 addition to all payments otherwise provided by law or
8 special agreement, pay a further sum for the use and
9 maintenance of the tracks and fixtures so taken, to be

10 from time to time fixed by mutual agreement for periods
11 not exceeding seven years during the continuance of the
12 franchise ; and, in case the parties are unable to agree on
13 the amount of the sums to be so paid, such amount shall
14 be fixed by the award of three referees to be appointed
15 by the supreme judicial court on the petition of either
16 party after thirty days’ notice in writing to the other
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17 party or parties concerned. The award of said referees
18 shall be based on the payment of interest on the actual
19 cost of the tracks in question, together with a reasonable
20 allowance for the repair and renewal of the same, but
21 shall include no other items and no additional franchise
22 tax ; and it shall continue in force for the period of
23 seven years, unless set aside by a revocation of locations,
24 or altered by mutual consent.

[See Report, pages 29-32 ; also Sixth Annual Report of the Board 
of Railroad Commissioners, January, 1875, pages 23-25, 67. 
Section 1 of the foregoing act applies to the case of street 
railroad companies hereafter incorporated and locations 
granted. Section 2 provides for the taking over of tracks 
in locations already granted. Sections 3 and 4 establish the 
rule of compensation in case of the taking over by munici
palities of the tracks of street railway companies.]
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