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SENATE No. 16
By Ms, O’Brien, a petition (accompanied by bill, Senate, No. 16)

of Shannon P. O’Brien for legislation relative to the deposit insur-
ance system for certain financial institutions in the Common-
wealth. Banks and Banking.
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In the Year One Thousand Nine Hundred and Ninety-Four

An Act relative to deposit insurance.

1 Whereas, The deferred operation of this act would tend to
2 defeat its purpose, which is to improve and strengthen the deposit
3 insurance system for the protection of the depositors of the
4 Commonwealth, therefore, it is hereby declared to be an emer-
-5 gency law, necessary for the immediate preservation of the public
6 convenience.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter forty-three of the acts of nineteen hun-
-2 dred and thirty-four, as most recently amended by chapter four
3 hundred and five of the acts of nineteen hundred and eighty-five,
4 is hereby amended by striking out sections ten and seventeen and
5 inserting in their place the following sections:
6 Section 10. The corporation, at special county or district meet-
-7 ings held in accordance with the by-laws and with section two of
8 said chapter forty-four, and called by the directors for this special
9 purpose, may determine, by four-fifths vote of all member banks,

10 that, as a fact, the deposits of all member banks are adequately
11 insured by a federal deposit insurance agency and the Deposit
12 Insurance Fund is no longer needed for the insurance of deposits
13 in excess of the sum covered by a federal deposit insurance
14 agency hereinafter referred to as excess insurance. If the commis-
-15 sioner concurs with such determination of fact, he shall determine
16 the portion of the fund, if any, required to be retained in the fund
17 for such purposes as he deems appropriate, including in his discre-

-18 tion the continuation of excess insurance of deposits of member
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19 banks for a specified period of time, and shall declare any balance
20 of such fund, after payment of losses, expenses and obligations of
21 the corporation, eligible for distribution to member banks and any
22 former member banks or their successors entitled by any provi-
-23 sion of the laws of the commonwealth to participate in the net
24 assets of the fund upon any dissolution and liquidation of the fund
25 in whole or in part; provided, however, that the corporation, by
26 simple majority vote of its board of directors, agrees with the
27 commissioner on the amount required to be retained in the fund. If
28 the corporation does not agree with the commissioner’s determi-
-29 nation of said amount, then a three-member panel, consisting of
30 the commissioner or his designee, a member chosen by the corpo-
-31 ration and a member chosen by agreement of the commissioner
32 and the corporation, shall, by majority vote, determine the amount
33 required to be retained in the fund. The corporation shall immedi-
-34 ately furnish to the commissioner any and all information he
35 deems necessary to assist him in his determination of the amount
36 to be retained in the fund. The corporation may, by a like four-
-37 fifths vote ofall member banks and with the approval of the com-
-38 missioner, vote to dissolve and liquidate the balance of the fund so
39 declared eligible for distribution. When voting for the purposes
40 provided in this section, each member bank shall have one vote
41 for each ten million dollars or fraction thereof of deposits then
42 insured by the Deposit Insurance Fund as shown by such member
43 bank’s latest report to the commissioner or to the corporation.
44 Upon any such vote to dissolve and liquidate the Deposit
45 Insurance Fund, the corporation shall distribute the amount of the
46 fund so voted for distribution pro rata to the member banks and
47 any former member banks or their successors entitled by any pro-
-48 visions of the laws of the commonwealth to participate in the net
49 assets of the fund, based upon their total remaining amounts of
50 unexpended and unreturned assessments and participations in said
51 fund. Loans made by the corporation to member banks shall not
52 be deemed part of any amount required for the excess insurance of
53 deposits, and shall be offset against any amount payable to said
54 banks under this section. The Commissioner shall establish the
55 procedures and rules under which the dissolution and liquidation
56 of the fund shall be effected, including but not limited to, provi-
-57 sion for a continuation of insurance period if deemed appropriate
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58 establishment of an effective date for the dissolution and liquida-
-59 tion of the fund, and the payment schedule for effecting the distri-
-60 bution of the balance of the fund declared eligible for distribution
61 and any other amounts that may remain in the fund.
62 Section 17. Notwithstanding any other provision of this chap-
-63 ter or of chapter forty-four of the acts of nineteen hundred and
64 thirty-two, as amended, the Deposit Insurance Fund shall insure
65 the deposits or portions of deposits in each member bank (includ-
-66 ing federal member banks) that are in excess of such amounts as
67 shall from time to time be insured by a federal deposit insurance
68 agency, subject to the following conditions and limitations and
69 further subject to such rules and regulations as may be adopted by
70 the directors with the approval of the commissioner to carry out
71 the provisions of this section, such deposits or portions of deposits
72 being referred to in this chapter as excess deposits and insurance
73 on such excess deposits being referred to in this chapter as excess
74 insurance:
75 (a) On October first of each year after becoming a member of a
76 federal deposit insurance agency, such member bank shall pay to
77 the Deposit Insurance Fund an annual excess insurance assess-
-78 ment at the same percentage rate fixed for the annual assessment
79 for such year under section one, computed upon the member
80 bank’s excess deposits as of the date of the trial balance of deposit
81 accounts of such member bank taken immediately after the pay-
-82 ment or provision for payment of the bank’s last preceding divi-
-83 dend, as shown by a statement filed with the Deposit Insurance
84 Fund at least ten days prior to said October first and certified by
85 an authorized officer of such bank.
86 (b) During the time that such member bank is a member of a
87 federal deposit insurance agency, it shall not be liable for any
88 assessments to the Deposit Insurance Fund except as hereinbefore
89 provided in paragraph (a) of this section and paragraph (b) of sec-
-90 tion twenty-two of this act.
91 (c) Notwithstanding the provisions of section eleven of this act,
92 sections twenty-two to thirty-six, inclusive, of chapter one hun-
-93 dred and sixty-seven of the General Laws shall apply and sections
94 four, five and six of this act shall not apply to a member bank so
95 long as it is a member of and its deposits are insured in whole or
96 in part by a federal deposit insurance agency.



[January4 SENATE No. 16

(d) Payments by the Deposit Insurance Fund in respect of
deposits or portions of deposits insured by it shall be made at

such times and in such installments as the directors, with the
approval of the commissioner, shall determine. Deposits shall be
deemed to include interest accrued from the date of the last divi-
dend to a date determined by the directors with the approval of
the commissioner (but in any event not earlier than the date pos-
session of the member bank was taken by the commissioner, or, if
the bank is other than a Massachusetts chartered bank, by such
bank’s chartering authority), at such rate or rates as the directors,
with the approval of the commissioner, shall determine. Upon
payment by the Deposit Insurance Fund or its agent of all or any
part of the portion of any deposit insured by the fund in any bank,
the fund shall, to the extent of such payment, be subrogated to
any and all rights of the person to whom such insurance was so
paid against any other person or entity arising out of such deposit
or portion thereof. Without limiting the generality of the forego-
ing, the rights to which the fund shall be subrogated shall include
the right of the depositor or other person to whom such insurance
was so paid to prosecute any claim against any federal deposit
insurance agency to recover the full amount of federal deposit
insurance available in respect of such deposit and the right to
receive the same distribution from the proceeds of assets and
claims of such bank as would have been payable to him on a
claim for the portion of his deposit so paid by the Deposit
Insurance Fund, but such depositor or other person shall retain his
right to receive distribution of so much of his claim against said
assets to which he may entitled after reimbursement pro rata of
the claims for subrogation to the Deposit Insurance Fund as pro-
vided in this subsection and to a federal deposit insurance agency
as provided in section six of chapter one hundred and sixty-
seven F of the General Laws.
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(e) Notwithstanding any other provision of this chapter, if a
federal deposit insurance agency is at any time a depositor, either
directly or through any other governmental agency, in any bank,
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amounts deposited, directly or indirectly, by the federal
deposit insurance agency shall not be deemed insured to any
extent by the Deposit Insurance Fund.
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(f) Notwithstanding any other provision of this chapter, if at
any time a deposit is held in a member bank for the benefit of
(i) said member bank, (ii) a bank holding company as defined in
12 USC 1841 that controls said member bank within the meaning
of said section 1841, or (iii) a subsidiary wholly owned directly or
indirectly by said member bank and established pursuant to sec-
tion two of chapter one hundred and sixty-seven F of the General
Laws, the amount of such deposit so held shall not be deemed
insured to any extent by the Deposit Insurance Fund.
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(g) Notwithstanding any other provision of this chapter, the
amount of insurance coverage provided by the Deposit Insur-
ance Fund in respect of deposits in any single bank by any
single depositor shall in no event exceed one million dollars
($1,000,000); provided, that such limitation shall not extend to any
deposits held by the commonwealth or any public unit of the com-
monwealth, which deposits in excess of such sums as shall be
insured by a federal deposit insurance agency shall be insured in
full by the Deposit Insurance Fund. The term public unit shall
mean any agency, department or political subdivision of the com-
monwealth; and any city, town, district, regional school district,
regional refuse disposal district, or any agency, department, or
political subdivision thereof.
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(h) For purposes of this chapter the term “deposit broker” shall
mean any person engaged in the business of placing or facilitating
the placement of deposits with financial institutions for the benefit
of third parties for a fee, or of placing deposits with financial
institutions for the purpose of selling interests in those deposits to
third parties. (Any of the foregoing third parties may hereinafter
be referred to as a “sub-depositor.”) The term “brokered deposit”
shall mean a deposit made by or on behalf of a deposit broker, in
the name of the deposit broker or of a nominee of the deposit
broker, for the benefit of a sub-depositor. The Deposit Insurance
Fund shall in no event insure (1) that portion, if any, of a brokered
deposit that, but for the failure of the deposit broker to maintain
and/or provide appropriate information on sub-depositors, would
have been insured by a federal deposit insurance agency, or (2) all
or part of a brokered deposit that the financial institution was pro-
hibited by the FDIC from accepting. Without limiting the general-
ity of the foregoing, the failure of the deposit broker to provide or
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174 maintain deposit records adequate to qualify a deposit or any por-
tion thereof for federal deposit insurance coverage on a pro rata
or “pass-through” basis to each sub-depositor shall not give rise
to any obligation on the part of the Deposit Insurance Fund to
insure any additional portion of such brokered deposit.
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179 (i) For purposes of determining the amount of deposits in any

bank subject to insurance by the corporation at the time posses-
sion of such bank was taken by the commissioner (or, if the bank
is other than a Massachusetts chartered bank, by such bank’s
chartering authority), the corporation may exclude from the
amount of each respective depositor’s deposits in calculating the
amount of deposits maintained by such depositor in such bank
and insured by the corporation, all amounts that such bank was
then entitled, or would, with the giving of notice and/or the pas-
sage of time, then have been entitled to set off against such
deposit, under applicable law, by express agreement with the
depositor, or otherwise, whether or not such bank or the receiver
thereof shall in fact have exercised such right of set-off. A deposi-
tor, the amount of whose insured deposits in a bank is reduced by
a set-off deemed to have been made by the bank pursuant to this
subsection, may, when proceeded against for collection of any
indebtedness to such bank or for the enforcement of any security
therefor, set-off or recoup the amount by which the insurance pro-
vided by the corporation in respect of his deposits was reduced by
the set-off so deemed to have been made by the bank.
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SECTION 2. Said chapter forty-three, as most recently
amended by said chapter four hundred and five, is hereby amend-
ed by adding the following sections at the end thereof:

1
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Section 21. Notwithstanding any provision of this chapter or of
chapter forty-four of the acts of nineteen hundred and thirty-two,
as amended, any savings bank chartered under the laws of the
commonwealth may become a member of the corporation in
accordance with rules established by the directors of the corpora-
tion and approved by the commissioner, and any member bank,
including a federal member bank, may withdraw from member-
ship in the corporation and cease to have its excess deposits
insured by the Deposit Insurance Fund, subject to the approval of
the commissioner. Upon any such withdrawal, the sums represent-
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14 ing all annual assessments, referred to in section one, and any
15 other assessments at any time paid by such bank as provided In
16 sections one and seventeen, including the income, surplus, undi-
-17 vided profits and other reserves of the Deposit Insurance Fund,
18 shall be retained by the Deposit Insurance Fund; provided, the
19 commissioner may, from time to time, in his discretion, direct the
20 board to return pro rata to banks that have withdrawn from mem-
-21 bership in the fund or their successors, including any bank whose
22 membership in the fund was terminated by reason of a merger or
23 consolidation pursuant to sections thirty-four B or thirty-four Dof
24 chapter one hundred sixty-eight of the General Laws, as amended,
25 or a conversion to a federal charter pursuant to section thirty-six
26 of said chapter one hundred and sixty-eight, collectively here-
-27 inafter referred to as former member banks, all or a portion of the
28 unexpended and unreturned amount of each bank’s annual and
29 other assessments, together with its share of the unexpended
30 and unreturned surplus of the fund, if any, determined based
31 upon its total remaining amount of unexpended and unreturned
32 assessments in the fund, all such distributions to be at such
33 times, computed in such manner, and subject to such other
34 terms as the commissioner shall determine. Such bank shall be
35 entitled to participate in the net assets of the fund in the event
36 of its dissolution and liquidation in the manner and to the
37 extent provided in section ten. The corporation shall also
38 return to such bank an amount not to exceed the unexpended
39 portion of the actual deposits made by it to the Liquidity Fund
40 under said chapter forty-four. The commissioner shall establish
41 the procedure and rules under which withdrawal from member-
-42 ship shall be effected.
43 Section 22. (a) Notwithstanding any other provision of this
44 chapter or chapter forty-four, if at any time the net worth of the
45 fund, excluding any reserve for anticipated losses, shall be less
46 than one percent of the deposits insured by the fund, excluding
47 deposits insured by the fund in banks for which a reserve for
48 anticipated losses has been established, both such deposit
49 amounts as shown by the most recent report of member banks
50 to the commissioner or the fund, the commissioner shall take
51 possession and control of the property and business of such
52 corporation for the purpose or dissolving and liquidating its
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53 affairs. Insurance by the fund of all excess deposits other than
54 excess time deposits shall terminate one hundred and twenty
55 days after the commissioner takes possession and control, and
56 insurance of all excess time deposits shall terminate on their
57 maturity date; provided that no deposit, whether a time deposit
58 or a non-time deposit, made or rolled-over after the taking of
59 possession and control by the commissioner shall be insured to
60 any extent by the deposit insurance fund. Following the taking
61 of possession and control, the portions of any time deposits
62 that are insured by the fund may be withdrawn by the deposi-
-63 tor prior to maturity without any penalty. The commissioner
64 shall by regulation direct the member banks to provide notice
65 to all depositors, in such manner and form as he shall deter-
-66 mine, of the termination of excess insurance and the rules gov-
-67 erning the phase-down of excess insurance.
68 (b) After the commissioner shall have taken possession and
69 control of the corporation pursuant to paragraph (a), he may
70 from time-to-time impose one or more special assessments on
71 all banks that are members of the fund at the time possession
'7O o r-» z-4 oonfr/vl n/oc tol/on cnffiniont fnut/ all r*laimc tKat fVn n -fnnrl72 and control was taken sufficient to pay all claims that the fund
73 is unable to pay out of its own resources. The special assess-
-74 ments authorized in this subsection shall be made in propor-
-75 tion to the amount of excess deposits held by each member
76 bank at the time of its most recent report to the commissioner
77 or the corporation, or in the commissioner’s discretion, in propor-
78 tion to the amount of each bank’s average excess deposits over the
79 preceding two-year period. If the total of each bank’s special
80 assessments in any single year shall exceed one-half of one per-
81 cent of that bank’s excess deposits or average excess deposits,
82 whichever is applicable, payment of the portion in excess of
83 such amount shall be deferred to future years so that no
84 bank would be required to pay greater than one-half of one per-
-85 cent of its excess deposits or average excess deposits, as applica-
-86 ble, in any year. If the maximum special assessments collected in
87 any one year, together with the other assets of the fund, does not
88 provide an amount sufficient to pay all validated claims against
89 the fund, the funds available may be prorated and the unpaid por-
-90 tion shall be paid as soon thereafter as funds become available.
91 Claims shall be paid in any order which the commissioner deems
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92 reasonable, including the payment of any claimants or group of
93 claimants. The commissioner may exempt or defer, in whole or in
94 part, the special assessment on any bank if, in his judgment, pay-
-95 ment would impair the safety and soundness of the bank. The
96 commissioner shall determine when deferred special assessments
97 shall be due and shall set the terms for repayment of such amounts
98 as he determines appropriate for those banks that paid larger
99 assessments by virtue of such deferment.
100 (c) Upon the taking of possession and control of the property
101 and business of such corporation, the commissioner may collect
102 moneys due to the corporation and do all acts necessary to con-
103 serve its assets and business, and shall proceed to liquidate its
104 affairs. The commissioner may, under his hand and official seal,
105 appoint agents to assist him in the duty of liquidation and distribu-
106 tion. The certificates of the appointment of such agents shall be
107 filed in the office of the commissioner and certified copies thereof
108 shall be filed in the office of the clerk of the supreme judicial
109 court. The commissioner may from time to time authorize such
110 agents to perform such duties connected with said liquidation and
111 distribution as he deems proper. The commissioner may procure
112 such expert assistance and advice as he considers necessary in the
113 liquidation and distribution of the assets of such corporation and
114 he may retain such officers or employees of the corporation as he
115 deems necessary. The commissioner shall require, from a special
116 agent and from such assistants, such security for the faithful dis
117 charge of their duty as he deems proper. The commissioner shall
118 establish regulations governing the timing, rules, and procedures
119 for the dissolution and liquidation of the fund, including the distri-
120 bution of any amounts he determines to be eligible for distribution
121 after payment of all losses, expenses, and obligations of the cor
122 poration. In determining the amounts eligible for distribution
123 hereunder, the commissioner may retain in the fund such amounts
124 as he may deem appropriate to pay anticipated losses, expenses,
125 and obligations of the corporation, including losses of depositors
126 whose excess insurance has been terminated pursuant to para
127 graph (a) that he determines should, under principles of equity, be
128 paid. Amounts determined eligible for distribution shall be dis
129 tributed to all then-member banks and any former member banks
130 as defined herein, or their successors, pro rata based upon their
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total remaining amounts of unreturned and unexpended assess-
ments in said fund.
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SECTION 3. Section nineteen of said chapter forty-three, as
added by said chapter four hundred and five, is hereby amended
by striking out paragraphs (h), (i), and (j) thereof, and inserting in
their place the following paragraph:

1
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(h) Such bank shall not be liable for any assessments to the
Deposit Insurance Fund except as hereinbefore provided in para-
graph (g) of this section and paragraph (b) of section twenty-two
of this chapter.
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SECTION 4. The ninth paragraph of section thirty-four B of
chapter one hundred and sixty-eight of the General Laws, as most
recently amended by chapter two hundred and nineteen of the acts
of nineteen hundred and ninety-two, is hereby amended by
striking out the last sentence and inserting in place thereof the
following —:

1
2
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Such thrift institution shall, however, participate in any distrib-
utions made under the provisions of sections ten, twenty-one, and
twenty-two of said chapter forty-three to the same extent as banks
that have withdrawn from membership in the Mutual Savings
Central Fund, Inc. Such thrift institution may also participate in
any dividends paid pursuant to section three of said chapter forty-
three to the extent the board of directors of said Mutual Savings
Central Fund, Inc. declares dividends for payment to such former
member banks, subject to the prior approval of the commissioner
as provided for in said section three of said chapter forty-three.
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1 SECTION 5. The ninth paragraph of section thirty-four D of
2 said chapter one hundred and sixty-eight, as most recently
3 amended by chapter two hundred and nineteen of the acts of nine-
4 teen hundred and ninety-two, is hereby amended by striking out
5 the last sentence and inserting in place thereof the following:
6 Such successor corporation shall, however, participate in any
7 distributions made under the provisions of sections ten, twenty-
-8 one and twenty-two of said chapter forty-three to the same extent
9 as banks that have withdrawn from membership in the Mutual

10 Savings Central Fund, Inc. Such successor corporation may also
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11 participate in any dividends paid pursuant to section three of said
12 chapter forty-three to the extent the board of directors of said
13 Mutual Savings Central Fund, Inc. declares dividends for pay-
-14 ment to such former member banks, subject to the prior approval
15 of the commissioner as provided for in section three of said
16 chapter forty-three.

1 SECTION 6. The second paragraph of section thirty-six of
2 chapter one hundred and sixty-eight of the General Laws, as most
3 recently amended by said chapter four hundred and five, is hereby
4 further amended by striking out the second and third sentences
5 thereof and inserting in their place the following:
6 All amounts required to be paid by the corporation pursuant to
7 the provisions of sections one, seventeen, and twenty-two of chap-
-8 ter forty-three of the acts of nineteen hundred and thirty-four,
9 including the income, surplus, undivided profits and other re-

-10 serves of the Deposit Insurance Fund, shall be retained by the
11 Mutual Savings Central Fund, Inc. Such corporation shall partici-

-12 pate in any distributions made under the provisions of sections ten,
13 twenty-one, and twenty-two of said chapter forty-three to the
14 same extent as banks that have withdrawn from membership in
15 the Mutual Savings Central Fund, Inc. Such corporation may also
16 participate in any dividends paid pursuant to section three of said
17 chapter forty-three to the extent the board of directors of said
18 Mutual Savings Central Fund, Inc. declares dividends for payment
19 to former member banks which have accepted federal charters,
20 subject to the prior approval of the commissioner as provided for
21 in said section three of said chapter forty-three.
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