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By Ms. Walsh, a petition (accompanied by bill. Senate No. 1026) of
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In the Year One Thousand Nine Hundred and Ninety-Five,

An Act further regulating juvenile justice.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Chapter 119 of the General Laws, as appearing in
2 the 1992 Official Edition, is hereby amended by striking out sec-
-3 tion 55A and inserting in place thereof the following: —

4 Section 55A. Trial of a child complained of as a delinquent
5 child in a division of the juvenile court department shall be by a
6 jury of six persons, unless the child files a written waiver and con-
-7 sent to be tried by the court without a jury. Such waiver shall not
8 be received unless the child is represented by counsel or has filed
9 through his parent or guardian a written waiver of counsel. No

10 decision on such waiver shall be received until after the comple-
-11 tion of a pretrial conference and a hearing on the results of such
12 conference and until after the disposition of any pretrial discovery
13 motions and compliance with any order of the court pursuant to
14 said motions. Such waiver shall be filed in accordance with the
15 provisions of section six of chapter two hundred and sixty-three;
16 provided, however, that defense counsel shall execute a certificate
17 signed by said counsel indicating that he had made all the neces-
-18 sary explanations and determinations regarding such waiver. The
19 form of such certificate shall be prescribed by the chief justice for
20 the juvenile court department.
21 Trial by jury in the juvenile court department shall be in those
22 jury sessions designated in accordance with section fifty-six.
23 Where that child has properly filed a waiver and consented to be
24 tried without a jury, as hereinbefore provided, trial shall proceed
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25 in accordance with the provisions of law applicable to jury-
-26 waived trials in the superior court; provided, however, that at the
27 option of the child, the trial may be before a judge who has not
28 rejected an agreed recommendation or disposition request made
29 by the child pursuant to the provisions of section fifty-five B.
30 Review in such cases may be had directly by the appeals court, by
31 appeal, report or otherwise in the same manner provided for trials
32 of criminal cases in the superior court.
33 The justice presiding at such jury-waived session in the juve-
-34 nile court department shall, upon the request of the child, appoint
35 a stenographer; provided, however, that where the child claims
36 indigence, such appointment is determined to be reasonably nec-
-37 essary in accordance with, the provisions of sections twenty-
-38 seven Ato twenty-seven G, inclusive, of chapter two hundred and
39 sixty-one. Such stenographer shall be sworn, and shall take steno-
-40 graphic notes of all the testimony given at the trial, and shall pro-
-41 vide the parties thereto with a transcript of his notes or any part
42 thereof taken at the trial or hearing for which he shall be paid by
43 the party requesting it at the rate fixed by the chief justice of the
44 juvenile court department; and provided, further, that such rate
45 shall not exceed the rate provided pursuant to section eighty-eight
46 of chapter two hundred and twenty-one. Said chief justice may
47 make regulations not inconsistent with law relative to the assign-
-48 ments, duties and services of stenographers appointed for sessions
49 in his department and any other matter relative to stenographers.
50 The compensation and expenses of a stenographer shall be paid by
51 the commonwealth.
52 The request for the appointment of a stenographer to preserve
53 the testimony at a trial in the juvenile court department shall be
54 given to the clerk of the court by the child in writing no later than
55 forty-eight hours prior to the proceeding for which the stenogra-

-56 pher has been requested. The child shall file with such request an

57 affidavit of indigence and request for payment by the common-

-58 wealth of the cost of the transcript and the court shall hold a

59 hearing on such request prior to appointing a stenographer, in

60 those cases where the child alleges that he will be unable to pay
61 said cost. Said hearing shall be governed by the provisions of sec-

-62 tions twenty-seven Ato twenty-seven G. inclusive, of chapter two

63 hundred and sixty-one, and the cost of such transcript shall be
64 considered an extra cost as provided therein. If the court is unable,
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65 for any reason, to provide a stenographer, the proceedings may
66 be recorded by electronic means. The original recording of pro-
67 ceedings in the juvenile court department made with a recording
68 device under that exclusive control of the court shall be the offi-
69 cial record of such proceedings. Said record or a copy of all or a
70 part thereof, certified by the presiding justice or his designee, to
71 be an accurate electronic reproduction of said record or part
72 thereof, or a typewritten by the preparer of said transcript, or slip-
73 ulated to by the parties, shall be admissible in any court as
74 evidence of testimony given whenever proof of such testimony is
75 otherwise competent. The child may request payment by the
76 commonwealth of the cost of said transcript subject to the same
77 provisions regarding a transcript of a stenographer as provided
78 hereinbefore.
79 Section 558, A child who is before the juvenile court on a
80 delinquency complaint within the court’s jurisdiction shall plead
81 not delinquent or delinquent, or with the consent of the court, nolo
82 contendere. Such plea of delinquent shall be submitted by the
83 child and acted upon by the court; provided, however, that a child
84 with whom the commonwealth cannot reach agreement for a
85 recommended disposition shall be allowed to tender a plea of
86 delinquent together with a request for a specific disposition. Such
87 request may include any disposition or dispositional terms within
88 the court’s jurisdiction including, unless otherwise prohibited by
89 law, a disposition request that a delinquent finding not be entered.
90 but rather the case be continued without a finding to a specific
91 date thereupon to be dismissed, such continuance conditioned
92 upon compliance with specific terms and conditions or that the
93 child be placed on probation pursuant to the provisions of section
94 fifty-seven of chapter one hundred and nineteen. If a plea, with an
95 agreed upon recommendation or with a disposition request by the
96 child, is tendered, the court shall inform the child that it will not
97 impose a disposition that exceeds the terms of the agreed upon
98 recommendation or the disposition request by the child,
99 whichever is applicable, without giving the child the right to with-

-100 draw the plea.
101 If a child, notwithstanding the foregoing requirement, attempts
102 to enter a plea or statement consisting of an admission of facts
103 sufficient for a finding of delinquent, or some similar statement,
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104 such admission shall be deemed a tender of plea of delinquent for
purposes of the procedures set forth in this section.105

106 Any pretrial motion filed in a delinquency case pending in the
juvenile court and decided before entry of child’s decision on
waiver of the right to jury trial shall not be refiled or reheard
thereafter, except in the discretion of the court as substantial jus-
tice requires. Any such pretrial motion not filed or filed but not
decided prior to entry of the child’s decision on waiver if the right
to jury trial may be filed thereafter but not later that twenty-one
days after entry of said decision on waiver of the right to jury
trial, except for good cause shown.
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SECTION 2. Said chapter 119 of the General Laws, as so
2 appearing, is hereby further amended by striking out section 56
3 and inserting in place thereof the following;
4 Section 56. Hearings upon cases arising under sections fifty-
5 two to sixty-three, inclusive, may be adjourned from time to time.
6 (a) Every division of the juvenile court department is autho-
7 rized to hold jury sessions for the purpose of conducting jury trials
8 of cases commenced in the several courts of delinquency offenses
9 over which the juvenile courts have original jurisdiction.

10 (b) The chief justice for the juvenile court department shall
11 designate at least one division of each county or an adjoining
12 county for the purpose of conducting jury trials.
13 The chief justice for the juvenile court department shall desig-
14 nate one or more divisions in each county for the purpose of
15 conducting jury-waived trials of cases commenced in any court of
16 said county consistent with the requirements of the proper admin-
17 istration of justice
18 (c) A child in any division of the juvenile court who waived his
19 right to jury trial as provided in section fifty-five A shall be pro-

20 vided a jury-waived trial in the same division
21 A child in any division of the juvenile court who does not
22 waive his right to a jury trial as provided in section fifty-five A
23 shall be provided a jury trial in a jury session of the same division
24 if such has been established in said division. If such session has
25 not been so established, the child shall be provided a jury trial in a
26 jury session in an adjoining county as designated by the clerk in
27 the division where the case is pending. In cases where the child
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28 declines to waive the right to jury trial, the clerk shall forthwith
29 transfer that case for trial in the appropriate jury session. Such
30 transfer shall be governed by procedures to be established by the
31 chief justice for the juvenile court department.
32 (d) The justice presiding over a jury session shall have and
33 exercise all the powers and duties which a justice sitting in the
34 superior court department has and may exercise in the trial and
35 disposition of criminal cases including the power to report ques-
-36 tions of law to the appeals court. No justice so sitting shall act in a
37 case in which he has sat or held an inquest or otherwise taken part
38 in any proceeding therein.
39 (e) Trials by juries of six persons shall proceed in accordance
40 with the provisions of law applicable to trials by jury in the supe-
-41 rior court except that the number of preemptory challenges shall
42 be limited to two to each child. The commonwealth shall be enti-
-43 tied to as many challenges as equal the whole number to which all
44 the children in the case are entitled.
45 (f) For the jury sessions, jurors shall be provided by the office
46 of the jury commissioner, in accordance with the provisions of
47 chapter two hundred and thirty-four A.
48 (g) The district attorney for the district in which the alleged
49 offense or offenses occurred shall appear for the commonwealth
50 in the trial of all cases in which the right to jury has not been
51 waived and may appear in any other case. The chief justice for the
52 juvenile court department shall arrange for the sittings of the jury
53 sessions and shall assign justices thereto, to the end that speedy
54 trials may be provided. Review may be had directly by the appeals
55 court, by appeal, report or otherwise in the same manner provided
56 for trials of criminal cases in the superior court.
57 (h) The justice presiding at such jury session in the juvenile
58 court department shall, upon request of the child, appoint a
59 stenographer; provided, however, that where the child claims indi-
-60 gence, such appointment is determined to be reasonably necessary
61 in accordance with the provisions of section twenty-seven A to
62 twenty-seven G inclusive, of chapter two hundred and sixty-one.
63 Such stenographer shall be sworn, and shall take stenographic
64 note of all the testimony given at the trial, and shall provide the
65 parties thereto with a transcript of his notes or any part thereof
66 taken at the trial or hearing for which he shall be paid by the party
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67 requesting it at the rate fixed by the chief justice of the juvenile
court department; and provided further, that such rate shall not
exceed the rate provided pursuant to section eighty-eight of
chapter two hundred and twenty-one. Said chief justice may make
regulations not inconsistent with law relative to the assignments,
duties and services of stenographers appointed for sessions in his
department and any other matter relative to stenographers. The
compensation and expenses of a stenographer shall be paid by the
commonwealth.
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The request of the appointment of a stenographer to preserve
the testimony at trial in the juvenile court department shall be
given to the clerk of the court by the child in writing no later that
forty-eight hours prior to the proceeding for which the stenogra-
pher has been requested. The child shall file with such request and
affidavit of indigence and request for payment by the common-
wealth of the cost of the transcript and the court shall hold a
hearing on such request prior to appointing a stenographer, in
those cases where the child alleges that he will be unable to pay
said cost. Said hearing shall be governed by the provisions of sec-
tions twenty-seven A to twenty-seven G, inclusive, of chapter two
hundred and sixty-one, and the cost of such transcript shall be
considered an extra cost as provided therein. If the court is unable,
for any reason, to provide a stenographer, the proceedings may be
recorded by electronic means. The original recording of proceed-
ings in the juvenile court department made with a recording
device under the exclusive control of the court shall be the official
record of such proceedings. Said record or a copy of all or part
thereof, certified by the presiding justice or his designee, to be an
accurate electronic reproduction of said record or part thereof, or a
typewritten transcript of all or a part of said record of copy
thereof, certified to be accurate by the court or by the preparer of
said transcript, or stipulated to by the parties, shall be admissible
in any court as evidence of testimony given whenever proof of
such testimony is otherwise competent. The child may request
payment by the commonwealth of the cost of said transcript sub-
ject to the same provisions regarding a transcript of a stenogra-
pher as provided hereinbefore.
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1 SECTION 3. The first paragraph of section 58 of said chap-
-2 ter 119 of the General Laws, as so appearing, is hereby amended
3 by inserting at the end thereof the following:
4 Notwithstanding the foregoing sentences or any other law, if
5 allegations of a violation of paragraphs (a) or (c) of section ten of
6 chapter two hundred and sixty-nine are proved beyond a reason-
-7 able doubt, he shall be adjudged a delinquent child and be
8 committed to the custody of the Department of Youth Services
9 until he attains the age of eighteen, or nineteen in the case of a

10 child whose case is disposed of after he has attained his eighteenth
11 birthday, such child shall spend a minimum of six months in a
12 facility of the department. In such a case the court may not con-
-13 tinue the case without a finding or place said child on probation.

1 SECTION 4. The second paragraph of said section 58 of
2 chapter 119, as so appearing, is hereby amended by striking out,
3 in line 42, the words “provided, however,” and inserting in place
4 thereof the following words:— provided, that a child adjudged
5 delinquent by reason of having violated paragraphs (a) or (c) of
6 section ten of chapter two hundred and sixty-nine shall be com-
-7 mined to the custody of the department of youth services for the
8 period herein stated and the court shall not suspend the commit-
-9 ment; provided, further,.

1 SECTION 5. The second paragraph of said section 58 of
2 chapter 119 of the General Laws, as so appearing, is hereby fur-
-3 ther amended by striking out, in lines 43 to 45, the words “one of
4 chapter two hundred and sixty-five shall be committed in accor-
-5 dance with the provisions of section seventy-two” and inserting in
6 place thereof the following;— thirteen of chapter two hundred and
7 sixty-five shall be committed to the custody of the department of
8 youth services until such child attains the age of twenty-one.

1 SECTION 6, The third paragraph of said section 58 of chap-
-2 ter 119 of the General Laws, as so appearing is hereby further
3 amended by striking out, in lines 62 to 63 the words “by the jus-
-4 tice in the appeals session” and inserting in place thereof the
5 word:—jury.
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1 SECTION 7. The second paragraph of section 61 of chap-
-2 ter 119 of the General Laws, as so appearing, is hereby amended
3 by striking, in lines 10 to 14, the second sentence in its entirety.

1 SECTION 8. The third paragraph of said section 61 of said
2 chapter 119, as so appearing, is hereby amended by striking, in
3 lines 18 to 27, the second sentence in its entirety.

1 SECTION 9. Said section 61 of chapter 119, as so appearing, is
2 hereby further amended by striking, in lines 38 to 45 and 59 to 72,
3 the fourth and fifth paragraphs in their entirety.

1 SECTION 10. Section 61 of chapter 119 of the General Laws,
2 as most recently amended by Chapter 12 of the acts of 1993, is
3 hereby further amended by striking the seventh paragraph in its
4 entirety.

1 SECTION 11. Section 65 of said chapter 119 of the General
2 Laws, as so appearing, is hereby amended by striking, in lines 9
3 to 14, the third sentence in its entirety and inserting in place
4 thereof the following:—
5 No minor shall be allowed to be present at any such hearing
6 unless his presence is necessary, either as a party or as a witness.
7 Transfer proceedings brought under section sixty-one shall be
8 open to the public. In all other juvenile proceedings the court shall
9 exclude the general public from the room, admitting only such

10 persons as may have a direct interest in the case.

1 SECTION 12. Section 67 of said chapter 119 of the General
2 Laws, as so appearing, is hereby amended by inserting in line 24,
3 after the word “direct”, the following:— or if the child is charged
4 with an offense set forth in the first paragraph of section seventy-
-5 four herein, or.

1 SECTION 13. Section 68 of said chapter 119 of the General
2 Laws, as so appearing, is hereby amended by striking out, in
3 line 16, the words “or (b) is charged with murder in the first or
4 second degree;”, and by striking out, in line 18, the letter “(c)”
5 and inserting in place thereof the letter:— (b).
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1 SECTION 14. The first paragraph of section 72 of said chap-
-2 ter 119 of the General Laws, as so appearing, is hereby amended
3 by striking out, in lines 37 to 43, the words “provided, however,
4 that if said child is charged with a violation of murder in the first
5 or second degree, manslaughter, or any violation of sections
6 twenty-two, twenty-two A or twenty-six of chapter two hundred
7 and sixty-five and section fourteen of chapter two hundred and
8 sixty-six and is not apprehended until after his eighteenth birthday
9 the court shall immediately conduct a hearing under the provi-

-10 sions of section sixty-one.”

1 SECTION 15. Said section 72 of said chapter 119 of the
2 General Laws, as so appearing, is hereby further amended by
3 striking, in lines 84 to 120, the third and fourth paragraphs in their
4 entirety.

1 SECTION 16. Said Chapter 119 of the General Laws, as so
2 appearing, is hereby amended by striking section 74 in its entirety
3 and inserting in place thereof the following section:
4 Section 74, Notwithstanding any other provision of this
5 chapter, the juvenile court shall not have jurisdiction over a
6 person between the ages of fourteen and seventeen who is charged
7 with committing any of the following offenses against the laws of
8 the commonwealth; murder in the first or second degree;
9 manslaughter; armed assault with intent to rob or murder in viola-

-10 tion of section eighteen of chapter two hundred and sixty-five;
11 rape in violation of section twenty-two of chapter two hundred
12 and sixty-five; kidnapping in violation of section twenty-six of
13 chapter two hundred and sixty-five; and armed burglary in viola-
-14 tion of section fourteen of chapter two hundred and sixty-six.
15 Complaints and indictment brought against persons between the
16 ages of fourteen and seventeen for such offenses and for other
17 criminal offenses arising out of the same incident, episode or
18 course of events, shall be brought in accord with the usual manner
19 and course of criminal proceedings.

20 Except as herein provided, no criminal proceeding shall be
2! begun against any person who prior to his seventeenth birthday
22 commits an offense against the laws of the commonwealth or who
23 violates any city ordinance or town by-law, unless proceedings
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24 against him as a delinquent child have begun and been dismissed
25 as required by sections sixty-one or seventy-two A; provided how-
-26 ever, that a criminal complaint alleging violation of any city ordi-
-27 nance or town by-law regulating the operation of motor vehicles,
28 which is not capable of not being judicially heard and determined
29 as a civil motor vehicle infraction pursuant to the provisions of
30 chapter ninety C, may issue against a child between sixteen and
31 seventeen years of age without first proceeding against him as a
32 delinquent child.

1 SECTION 17. Said chapter 1 19 of the General Laws, as so
2 appearing, is hereby further amended by striking section 83 in its
3 entirety, and inserting in place thereof the following section:—
4 Section 83. The indictment or complaint against any person
5 transferred under section 61 and any criminal complaint or indict-
-6 ment that alleges a person between the ages of fourteen and seven-
-7 teen has committed murder in the first or second degree,
8 manslaughter or violated sections eighteen, twenty-two, twenty-
9 two A, or twenty-six of chapter two hundred and sixty-five, or

10 section fourteen of chapter two hundred and sixty-six, as well as
11 any complaints or indictments for other offenses arising out of the
12 same incident, episode or course of events shall be tried before the
13 superior court in the same manner as any criminal proceeding.
14 If said defendant is found guilty of murder in the first or second
15 degree, the court shall sentence according to the provisions of sec-
-16 tion two of chapter two hundred and sixty-five.
17 If said defendant is found guilty of manslaughter, sections eigh-
-18 teen, twenty-two, twenty-two A, or twenty-six of chapter two hun-
-19 dred and sixty-five or section fourteen of chapter two hundred
20 sixty-six, or the offense(s) for which he was transferred under sec-
-21 tion 61, the defendant shall be sentenced to such punishment as is
22 provided by law for the offenses or be placed on probation under
23 such conditions as the court may order, but if such person has not
24 attained his eighteenth birthday prior to a finding or plea of guilty,
25 the superior court may, in lieu of a judgment of conviction and
26 sentence, adjudicate such person a delinquent child and make such
27 disposition as may be made by a district court or a juvenile court
28 under section fifty-eight but only where the superior court finds,
29 based in a preponderance of the evidence, that the defendant does
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30 not present a significant danger to the public and is amenable to
31 rehabilitation in the juvenile system. In making such determina-
-32 tion, there shall be a rebuttable presumption, by reason of such
33 finding of pleas of guilt to said offenses, that the defendant poses
34 a significant danger to the public, and the defendant is not
35 amenable to rehabilitation within the juvenile justice system.
36 If a defendant is found guilty of a lesser included offense under
37 sections one, thirteen, eighteen, twenty-two, twenty-two A, or
38 twenty-six of chapter two hundred and sixty-five, or section four-
-39 teen of chapter two hundred and sixty-six and said offense is not
40 any of the preceding offenses or if the defendant is found guilty of
41 an offense arising out of the same incident, episode or course of
42 events as said offenses or of only an offense arising out of the
43 same incident, episode or course of events as the offense which
44 gave rise to transfer under section sixty-one, then the court shall
45 make its disposition in accordance with section fifty-eight.
46 If a complaint or indictment is issued alleging a violation of
47 section thirteen, eighteen, twenty-two, twenty-two A, or twenty
48 six of chapter two hundred and sixty-five, or section fourteen of
49 chapter two hundred and sixty-six, the provisions of section sixty-
-50 eight shall apply to any person, under the age of eighteen, who is
51 committed for failure to recognize pending final disposition when-
-52 ever the district or superior court, in its discretion, determines that
53 the person should not be detained in a jail.

1 SECTION 18. Paragraph (e) of section 6 of chapter 120 of the
2 Genera! Laws, as appearing in the 1992 Official Edition, is hereby
3 amended by inserting, in line 14, after the word “public”, the
4 following:—; provided, that a child committed after having been
5 adjudged delinquent for violating paragraph (a) or (c) of section
6 ten of chapter two hundred and sixty-nine shall not be discharged
7 until the maximum age permitted by statute; provided, further that
8 a child so committed shall spend a minimum of six months in a
9 facility of the department.

1 SECTION 19. Said chapter 120 of the General Laws, as so
2 appearing, is hereby further amended by striking section 13 and
3 inserting in place thereof the following section:—
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4 Section 13. The department may issue a warrant for the arrest
5 of any person committed to it who has escaped from a facility or
6 who has been released on parole and broken the conditions
7 thereof. The person may be arrested with or without such warrant
8 by a police officer, sheriff, deputy sheriff, constable or person
9 employed or authorized by the department and may be kept in

10 custody in a suitable place and there detained until such person
11 may be returned to the custody of the department.

1 SECTION 20. Section 17 of said chapter 120 of the General
2 Laws, as so appearing, is hereby amended by striking out, in
3 lines 6to 12, the second sentence contained therein and inserting
4 in place thereof the following sentence:— The order and applica-
-5 tion may be made at any time prior to the date of discharge stated
6 in said section sixteen.

1 SECTION 21. The first paragraph of section 18 of said chap-
-2 ter 120 of the General Laws, as so appearing, is hereby amended
3 by inserting at the end thereof the following:— Said proceedings
4 shall be conducted according to the provisions of sections fifty-
-5 five A, fifty-five B and fifty-six of chapter one hundred and nine-
-6 teen.

1 SECTION 22. Section twenty of said chapter one hundred and
2 twenty of the General Laws, as so appearing, is hereby repealed.

1 SECTION 23. Section 26 of said chapter 120 of the General
2 Laws, as so,appearing, is hereby emended by inserting, in line 1,
3 after the word “Whoever”, the following:— escapes, or attempts
4 to escape from the department or.

1 SECTION 24, This act shall take effect upon its passage and
2 shall apply to any offense committed on or after the effective date
3 of this act.
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