
SENATE No. 989
By Mr. Durand, a petition (accompanied by bill. Senate, No. 989) of

Robert A. Durand, Susan C. Fargo, Alice K. Wolf, Douglas W. Petersen
and other members of the General Court for legislation to protect chil-
dren from exposure to pesticides. Natural Resources and Agriculture.

®f)c Commontoealtf) of iHassacbusetts

In the Year One Thousand Nine Hundred and Ninety-Nine

An Act to protect children from exposure to pesticides.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

2 Whereas, the people of the Commonwealth of Massachusetts
3 have a right to know about the use of chemical pesticides in
4 places where their children frequently play or attend school; and
5 Whereas, pesticides contain toxic substances which may have a
6 detrimental effect on human health and the environment, and in
7 particular harmful effects on children; and
8 Whereas, parents who are denied their right to know about the
9 chemical pesticides used in schools and formal child care settings

10 are prevented from making informed decisions about their chil-
-11 dren’s exposure to toxic substances; and
12 Whereas, in most situations, safer alternatives to chemical pes-

-13 ticides are readily available;
14 Therefore, it is hereby resolved that the policy goal of this Act
15 shall be to prevent unnecessary exposure of children to chemical
16 pesticides, and to ensure that clear and accurate notification con-
-17 cerning the use of pesticides in schools, day care centers, and
18 school age child care programs be made available to parents
19 and employees, so that measures may be taken to protect children
20 and adults.

1 SECTION 1.

1 SECTION 2. The General Laws are hereby amended by insert-
-2 ing after Chapter 1328 the following new chapter.
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3
4

5 Section 1. Definitions.
6 In this chapter, the following words or phrases shall have the
7 following meanings:—
8 “Antimicrobial pesticide”, a pesticide that is used for cleaning
9 purposes, such as a disinfectant, sanitizer, or deodorizer.

10 “Applicator” includes the following: certified commercial
] 1 applicator, or certified private applicator, or licensed applicator, or
12 the contractor, employers or employees responsible for carrying
13 out the pesticide application.
14 “Day care center”, any facility operated on a regular basis
15 whether known as a day nursery, nursery school, kindergarten,
16 child play school, progressive school, child development center,
17 or pre-school, or known under any other name, which receives
18 children not of common parentage under seven years of age, or
19 under sixteen years of age if such children have special needs, for

20 nonresidential custody and care during part or all of the day sepa-
-21 rate from their parents. Day care center shall not include: any part
22 of a public school system; any part of a private, organized educa-
-23 tional system, unless the services of such system are primarily
24 limited to kindergarten, nursery or related preschool services; a
25 Sunday school conducted by a religious institution; a facility oper-
-26 ated by a religious organization where children are cared for
27 during short periods of time while persons responsible for such
28 children are attending religious services; a family day care home;
29 an informal cooperative arrangement among neighbors or rela-
-30 lives; or the occasional care of children with or without compen-
-31 sation therefor.
32 “School age child care program”, any program or facility oper-
-33 ated on a regular basis which provides supervised group care for
34 children not of common parentage who are enrolled in kinder-
-35 garten and are of sufficient age to enter first grade the following
36 year, or an older child who is not more than fourteen years of age,
37 or sixteen years of age if such child has special needs. Such a pro-
-38 gram may operate before and after school and may also operate
39 during school vacation and holidays. Said program may provide a
40 planned daily program of activities that is attended by children for

CHAPTER 132C.
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41 specifically identified blocks of time during the week, usually
42 over a period of weeks or months. A school age child care pro-
-43 gram shall not include: any program operated by a public school
44 system; any part of a private, organized educational system, unless
45 the services of such system are primarily limited to a school age
46 day care program; a Sunday school or classes for religious instruc-
-47 tion conducted by a religious organization where the children are
48 cared for during short periods of time while persons responsible
49 for such children are attending religious services; a family day
50 care home; an informal cooperative arrangement among neighbors
51 or relatives; or the occasional care of children with or without
52 compensation therefor.
53 “Standard written notification” includes the following informa-
-54 tion: the approximate dates on which the spraying, release,
55 deposit, or application of a pesticide shall commence and con-
-56 elude; the type of pesticides to be used; a department-generated
57 fact sheet about each pesticide; the name, title, business address,
58 and phone number of the applicator; a description of the purpose
59 of the pesticide application; and a department-generated statement
60 describing ways to minimize exposure, and precautions to be
61 taken for sensitive individuals such as children, the elderly, preg-
-62 nant women and those with health problems.
63 Section 2. Each school committee or other school supervisory
64 officers, day care center operator, or school age child care pro-
-65 gram operator shall develop and implement a policy to provide
66 employees, supervised children and their parents or guardians
67 standard written notification, as defined in section one, at least
68 two working days before pesticides are applied on school public
69 or private property, day care center property, or school age child
70 care program property, provided that said spraying, release,
71 deposit, or application of pesticides shall not commence prior to
72 the approximate dates set forth on the standard written notifica-
-73 tion, and shall not conclude more than seventy-two hours after
74 said approximate dates. Such notification policy shall apply at all
75 times except during periods when classes are not scheduled for at
76 least five consecutive days after the application or when child care
77 facilities are not scheduled to be open for at least five consecutive
78 days after the application. The school principal, director or other
79 person in a position of authority shall conspicuously post standard
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written notification in a common area of the facility at least
two working days prior to the application of a pesticide and for at
least 72 hours following the application.

80
81
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Pesticides shall not be applied while children are on the prop-
erty. Areas in which pesticides are applied on the property shall be
clearly and conspicuously marked with a warning sign prior to,
and at least 72 hours after the application. The signs shall be
sturdy, water-resistant and measure at least eight by ten inches.
The signs shall, at a minimum, include the following: the words
“WARNING” and “PESTICIDES” and display a universally rec-
ognized warning symbol. The signs shall be translated into
another language if determined to be appropriate for a given area.
The content of all signs must be clearly legible and the letters
must be at least three quarters of one inch in height.
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Section 3. Section 68 of chapter 71 of the General Laws, as
appearing in the 1996 Official Edition, is hereby amended by
inserting after the word “pupils.”, in line 29, the following sen-
tence:— “Each school committee shall develop and implement a
policy to provide school employees, students and their parents or
guardians at least two working days notice before pesticides are
applied on school property, in accordance with section six C of
chapter one hundred and thirty-two B. “
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Section 4. Chapter 28A of the General Laws, as appearing in
the 1996 Official Edition, is hereby amended by adding after
section 108 the following new section 10C:—

102
103
104
105 Any person who operates a school age child care program or a

day care center shall follow the duties regarding notification of
pesticide applications as required in section two of chapter one
hundred and thirty-two C.
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Section 5. Chapter 1328 of the General Laws, is hereby
amended by adding after section ten thereof the following new
section IOA:—

109
110
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The department may assess a civil administrative penalty of up
to one thousand dollars against any person who violates the
licensing requirement of section six of this chapter. Prior to
assessment of the penalty the department shall provide written
notice and an opportunity to obtain the appropriate license within
ninety days of the issuance of the notice of violation. This penalty
shall be assessed in lieu of any other civil penalty otherwise pro-
vided for by law.
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Notice of assessment of a penalty pursuant to this section shall
be made by service in hand, or by certified mail, return receipt
requested, and shall state the amount of the administrative penalty,
the date the penalty shall be due, a statement of the violator’s right
to an adjudicatory hearing, pursuant to chapter 30A, regarding the
assessment, a statement of the actions the person may take in
order to avoid the assessment of said penalty or to avoid waiving
the right to a hearing relative thereto, and the manner of accept-
able payment if an election to waive a hearing is made. A person
shall be deemed to have waived all right to an adjudicatory
hearing unless, within twenty-one days of the date of the depart-
ment’s notice, he files a written notice, by hand or by certified
mail, return receipt requested, requesting such adjudicatory
hearing. In the event that such request is not received in accor-
dance with this section, the proposed administrative penalty shall
become final and payment shall be due in accordance with
the notice.
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Section 6. The Department of Food and Agriculture may assess
a civil administrative penalty of up to five hundred dollars against
any person who violates the pre-notification requirements of
section 2 of this chapter. This penalty shall be assessed in lieu of
any other civil penalty otherwise provided for by law.

i
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Notice of assessment of a penalty pursuant to this section shall
be made by service in hand, or by certified mail, return receipt
requested, and shall state the amount of the administrative penalty,
the date the penalty shall be due, a statement of the violator’s right
to an adjudicatory hearing, pursuant to chapter 30A, regarding the
assessment, a statement of the actions the person may take in
order to avoid the assessment of said penalty or to avoid waiving
the right to a hearing relative thereto, and the manner of accept-
able payment if an election to waive a hearing is made. A person
shall be deemed to have waived all right to an adjudicatory
hearing unless, within twenty-one days of the date of the depart-
ment’s notice, he files a written notice, by hand or by certified
mail, return receipt requested, requesting such adjudicatory
hearing. In the event that such request is not received in accor-
dance with this section, the proposed administrative penalty shall
become final and payment shall be due in accordance with
the notice.
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Section 7. Effective January I, 2001, no school, day care
center, or school age child care program, or any pesticide appli-
cator employed by such a facility as a contractor or subcontractor
for pest control purposes, shall apply on the grounds of said
facility any pesticide classified as Toxicity Category I by the
United States Environmental Protection Agency, or any pesticide
classified as a known, likely or probable human carcinogen by the
United States Environmental Protection Agency, except as pro-
vided for in Section 10 of this statute.
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Section 8. Effective January I, 2002, no school, day care
center, or school age child care program, or any pesticide appli-
cator employed by such a facility as a contractor or subcontractor
for pest control purposes, shall apply on the grounds of said
facility any pesticide classified as Toxicity Category II by the
United States Environmental Protection Agency, or any pesticide
classified as a possible human carcinogen by the United States
Environmental Protection Agency, except as provided for in
Section 10 of this statute.
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177 Section 9. Effective January 1, 2002, no school, day care

center, or school age child care program, or any pesticide appli-
cator employed by such a facility as a contractor or subcontractor
for pest control purposes, shall apply on the grounds of said
facility any pesticide, except as provided for in Section 11 of
this statute.
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183 Section 10. In the event that a school official, or operator of a

day care center or school age child care program, determines that
a human health emergency warrants the use of a pesticide that
would otherwise require standard written notification or would not
be allowed under this chapter, such official or operator may apply
for a single-use waiver from the municipal Board of Health. The
Board of Health shall determine if such a waiver is warranted
based on the following criteria:

184
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191 a. the pest situation poses an immediate threat to human

health; and192
193 b. viable alternatives do not exist. As a condition of approval,

the Board of Health shall require a commitment from the school
official, or operator of a day care center or school age child care
program, that the underlying causes of the pest outbreak will be
addressed in order to prevent future outbreaks. In such an emer-
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198 gency situation, the school official, or operator of a day care center
199 or school age child care program shall ensure that required signs
200 are posted and that standard written notification occurs immedi-
-201 ately prior to or, if necessary, immediately following the emer-
-202 gency application. These signs must remain in place for 72 hours
203 after the pesticide application.
204 Section 11. Notwithstanding any other provisions, this chapter
205 shall not apply to the following:—
206 a. anti-microbial pesticides
207 b. pesticides in contained baits for purposes of rodent control;
208 and
209 c. pesticides classified by the U.S. EPA as exempt materials
210 under 40 CFR 152.25.
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