
SENATE No. 2124

SENATE,

The committee on Science and Technology, to whom was referred
the House bill providing for investments in emerging technologies to
stimulate job creation and economic opportunity in the Common-
wealth (House, No. 3955, printed as amended), report recommending
that the same ought to pass with an amendment, striking out all after
the enacting clause and inserting in place thereof the text of Senate
document numbered 2124; and by striking out the title and inserting
in place thereof the following title: “An Act to promote job creation,
economic stability and competitiveness in the Massachusetts
economy.”

For the committee.

LINDA J. MELCONIAN.
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In the Year Two Thousand and Three.

An Act to promote job creation,economic stability and competitive-

ness IN THE MASSACHUSETTS ECONOMY.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION I. Section 4A of chapter 7 of the General Laws, as
2 appearing in the 2002 Official Edition, is hereby amended by
3 striking out, in line 83, the words “and managing the common-
-4 wealth’s mailing operations.” and inserting in place thereof the
5 following words:— and infrastructure, managing the common-
-6 wealth’s mailing operations, and developing a strategic plan for
7 the use of information technology.

1 SECTION 2. Said section 4A of said chapter 7, as so appearing,
2 is hereby further amended by inserting after the word “appro-
-3 priate”, in line 86, the following words; —

4 The chief information officer shall be authorized to license
5 software owned by the commonwealth to other public sector and
6 private entities, in a manner consistent with state law.

1 SECTION 3. Said section 4A of said chapter 7, as so appearing,
2 is hereby further amended by adding the following 4 para-
-3 graphs:—
4 (e) For purposes of this section, the term “infrastructure” shall
5 include, without limitation, all data center, security, network,
6 desktop and website portal services, website and application
7 hosting, and shared services including, without limitation, those
8 facilitating user authentication and authorization and the use of
9 electronic payments. The term “infrastructure” shall not include

10 the management of agency-specific software applications.
11 (f) The information technology division shall be the central
12 provider of all information technology infrastructures for the
13 executive department, except where an agency’s use of such infra-
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14 structure would be inconsistent with federal law. The secretary
15 may charge agency appropriations for the cost of services cen-
-16 trally provided by the information technology division. The divi-
-17 sion may also make such information technology infrastructure
18 available for the voluntary use of the general court, the judiciary,
19 other constitutional officers consistent with standards set by the
20 chief information officer.
21 (g)(i) The secretary of administration and finance and the chief
22 information officer at the division of information and technology
23 shall, prior to the procurement of new information technology sys-
-24 terns, conduct a review of existing and proposed information tech-
-25 nology systems to determine consistency with the interoperability
26 provisions of the enterprise standards and architecture adopted by
27 the chief information officer and the information technology advi-
-28 sory board. The chief information officer shall annually report to
29 the chairs of the senate and house committees on ways and means
30 and the chairs of the senate and house committees on science and
31 technology on the consistency of newly acquired or developed
32 systems with the enterprise standards and architecture as adopted
33 by the chief information technology officer and the information
34 technology advisory board.
35 (ii) The chief information officer at the division of information
36 technology, in consultation with the secretary of administration
37 and finance, shall develop and implement a set of standards for
38 the procurement of information technology by the executive
39 department that is consistent with the enterprise standards and
40 architecture adopted by the chief information officer and the
41 information technology advisory board, which shall require that:
42 information technology systems be interoperable to the greatest
43 extent possible; such systems be designed to streamline and
44 improve service delivery and reduce duplicative data entry; and
45 provide cross-agency utilization to allow one-portal access to state
46 services. As to information technology procurements conducted
47 by the operational services division, the chief information officer
48 shall establish appropriate standards and policies for solicitations,
49 and shall review and approve such procurements in conjunction
50 with the chief procurement officer.

(iii) The chief information officer shall periodically review the
52 executive department’s information technology assets including.
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53 but not limited to, hardware, software, networks, websites and
54 telecommunications; track information technology needs; and
55 integrate and coordinate the planning and budgeting of the execu-
-56 live department’s information technology facilities in relation to
57 its programmatic needs. He shall be responsible for the following
58 with respect to the executive department: (1) allocation and dispo-
-59 sition of its information technology assets; (2) supervision and
60 control of the planning, design, construction, removal, installa-
-61 tion, repair and maintenance of information technology facilities
62 and projects; (3) information technology related business conti-
-63 nuity planning; and (4) approval of budgets for agency level infor-
-64 mation technology expenditures, regardless of funding source.
65 (h) (i) There shall be an information technology advisory board.
66 The advisory board shall consist of 10 permanent members
67 including the chief information officer of the information tech-
-68 nology division, the chancellor of the board of higher education,
69 the president of the University of Massachusetts, the chair of the
70 senate committee on science and technology, the chair of the
71 house committee on science and technology, the chief justice of
72 the supreme judicial court, the attorney general, the treasurer, the
73 comptroller, the secretary of the commonwealth, and the state
74 auditor. The advisory board shall also have 6 temporary members
75 whose representatives shall serve for 1 year terms, including 3
76 representatives from the executive department agencies, 1 repre-
-77 sentative from a state authority, I representative from the Massa-
-78 chusetts municipal association, and 3 representatives from the
79 private sector, each of whom shall have expert knowledge in the
80 area of information technology, 1 of whom shall represent the
81 interests of business and lof whom shall represent the interests of
82 consumers. Upon the expiration of the term of a temporary
83 member, his successor shall be appointed for a term of 1 year. The
84 Governor shall appoint all temporary board members from execu-
-85 live department agencies and the private sector and they shall
86 serve at his pleasure.
87 (ii) Annually, by July 1 of each year, the board shall draft, rec-
-88 ommend and present for signature of the governor, the speaker of
89 the house of representatives, the president of the senate, the chief
90 justice of the supreme judicial court, and the constitutional offi-
-91 cers, a memorandum of understanding among and acceptable to
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92 the chief information officer of the information technology divi-
-93 sion, the senate president, the speaker of the house, the chief jus-
-94 tice of the supreme judicial court, and constitutional officers. The
95 memorandum shall set standards for information technology and
96 include a strategic plan for the signatories’ acquisition and use of
97 information technology. Such standards and strategic plan shall
98 require among other things that information technology systems
99 be interoperable to the greatest extent possible, such systems be

100 designed to streamline and improve service delivery and reduce
101 duplicative data entry, and provide cross-agency utilization to
102 allow one-portal access to state services.
103 In addition, the advisory board shall advise the executive
104 department’s chief information officer on information technology
105 issues, including the development of an enterprise vision, strategy
106 and direction for the use of information technology in the execu-
-107 live department, the development of policy, strategic planning,
108 system interoperability and project investments and security. The
109 advisory board shall also file annually, by July 1 of each year, a
110 report with the governor, the speaker of the house, the president of
111 the senate, the constitutional officers, and the chief justice of the
112 supreme judicial court, which shall include its analysis and leg-
-113 islative and policy recommendations from the previous year.
114 (iii) The information technology advisory board’s membership
115 shall meet regularly on a schedule to be determined by its mem-
-116 bers, but in any case no fewer than 4 times a calendar year. The
117 members of the board shall serve without compensation but shall
118 be reimbursed for their expenses actually and necessarily incurred
119 in the performance of their duties. The information technology
120 division’s staff shall provide such assistance as the board may
121 deem necessary.

1 SECTION 4. Chapter 7of the General Laws is hereby further
2 amended by inserting after section 23A, as appearing in the 2002
3 Official Edition, the following section:—
4 Section 238. (a) Notwithstanding any general or special law to
5 the contrary, and to the extent permitted by federal law, a state
6 agency or a state authority shall, when purchasing products of
1 agriculture, as defined in section 1A of chapter 128, including, but
8 not limited to, fruits, vegetables, eggs, dairy products, meats,
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9 crops, horticultural products or products processed into value
10 added products as part of a Massachusetts farm operation, exer-
-11 cise a preference for products grown, produced using locally
12 grown products or harvested in the commonwealth.
13 (b) To effectuate the preference for products of agriculture
14 grown, produced using locally grown products or harvested in the
15 commonwealth, the state purchasing agent responsible for
16 procuring the products of agriculture on behalf of the state agency
17 or state authority shall: (1) in advertising for bids, contracting and
18 otherwise, make reasonable efforts to facilitate the purchase of the
19 products of agriculture grown, produced using locally grown
20 products or harvested in the commonwealth; and (2) purchase the
21 products of agriculture grown, produced using locally grown
22 products or harvested in the commonwealth unless the price of the
23 goods exceeds by more than 10 per cent the price of products of
24 agriculture grown, produced or harvested outside of the common-
-25 wealth; a product of agriculture is not grown, produced using
26 locally grown products, harvested or otherwise available from any
27 producer in the commonwealth at the time of the procurement; or
28 compliance with this section would eliminate the only bid or offer
29 of a product of agriculture or would result in inadequate
30 competition.

1 SECTION 5. Chapter 7 of the General Laws is hereby amended
2 by inserting after section 40FV2, as appearing in the 2002 Official
3 Edition, the following section: —
4 Section 40F% (a) For purposes of this section, the following
5 terms shall have the following meanings;
6 “Area median income”, the median income for the metropolitan
7 statistical area, primary metropolitan statistical area, or the county
8 in which the housing unit is located, whichever is lower, as deter-
-9 mined by the United States Department of Housing and Urban

10 Development or, in the absence of such a determination, by the
11 commissioner, in conjunction with the council.
12 “Commissioner”, the commissioner of the division of capital
13 asset management and maintenance.
14 “Council”, the commonwealth development coordinating
15 council, as established under section 8B of chapter 6A.
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16 “Division”, the division of capital asset management and main-
-17 tenance.
18 “Housing allowance action”, an official action taken by a
19 municipality after September 30, 2003 that makes surplus real
20 property available for housing use, including housing for low and
21 middle income households, by a change in zoning classification
22 from a nonresidential use to residential use or by an increase in
23 the permitted density of surplus real property zoned for residential
24 use.
25 “Housing allowance offset”, an amount to be paid to a munici-
-26 pality from the net cash proceeds derived by the commonwealth
27 from a sale of surplus real property in that municipality. The
28 amount shall be determined by the commissioner, in consultation
29 with the council, upon such criteria as the commissioner, in con-
-30 sultation with the council, deems appropriate. Such criteria may
31 include, but need not limited to, the number and type of housing
32 units that shall be made available as a result of the housing
33 allowance action, the timeframe for the introduction of new
34 housing units at the surplus real property, the estimated cost of the
35 housing allowance action to the municipality and the estimated
36 benefit of the housing allowance action to the municipality,
37 including any projected increase in property tax revenues for the
38 municipality resulting from such action. A housing allowance
39 offset may consist of an amount not to exceed 50 per cent of that
40 portion of the net cash proceeds derived by the commonwealth
41 from the sale of the surplus real property which the commissioner,
42 in consultation with the council, deems to be attributable to the
43 housing allowance action taken by that municipality. That amount
44 shall be reduced by the value of any real property transferred to
45 the municipality for municipal use in connection with the sale of
46 the surplus real property.
47 “Surplus real property”, real property of the commonwealth
48 determined to be surplus to current and foreseeable state needs
49 pursuant to sections 40F or 40F!/2 of chapter 7 of the General
50 Laws or pursuant to section 548 of chapter 26 of the acts of 2003
51 or any other general or special law.
52 (b) The commissioner, in consultation with the council, may
53 negotiate with a municipality in which surplus real property is
54 located for the payment of a housing allowance offset to that
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55 municipality in the event that the municipality takes a housing
56 allowance action. For each such surplus real property, the com-
-57 missioner, in consultation with the council, may determine the
58 appropriate amount of the housing allowance offset, the appro-
-59 priate housing allowance action to be taken by the municipality,
60 the timeframe within such housing allowance action must be
61 taken, and such other terms and conditions as the commissioner,
62 in consultation with the council, deems appropriate.
63 (c) The commissioner shall, on an ongoing basis, provide the
64 council with information concerning surplus real property that
65 may be suitable for residential use and for the payment of a
66 housing allowance offset.
67 (d) The commissioner, in consultation with the council, has the
68 right to modify or withdraw the designation of a housing
69 allowance offset at any time prior to the taking of a housing
70 allowance action by the municipality; provided, however, that the
71 commissioner shall notify the council and the affected munici-
-72 pality of any such modification or withdrawal.
73 (e) Notwithstanding subsection (n) of section 548 of chapter 26
74 of the Acts of 2003 or any other general or special law to the con-
-75 trary, the commissioner shall, upon the sale of surplus real prop-
-76 erty that is subject to a housing allowance offset as determined by
77 the commissioner, distribute from the proceeds of such sale any
78 housing allowance offset to the municipality entitled to receive
79 such offset.
80 (f) Proposals that would produce housing units serving a range
81 of income levels, including individuals with incomes no higher
82 than 80 per cent of area median income and individuals with
83 incomes no higher than 50 per cent of area median income, shall
84 receive preference over similar proposals that lack units serving a
85 range of income levels, in any competitive process used to deter-
-86 mine a developer.
87 (g) Nothing in this section shall grant a municipality or any
88 other third party the right to participate in negotiations between
89 the division and a developer concerning the sale of surplus real
90 property.

1 SECTION 6. Chapter 10 of the General Laws is hereby
2 amended by inserting after section 35X, inserted by section 10 of
3 chapter 184 of the acts of 2002, the following section:—
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4 Section 35Y. (a) There is hereby established and set up on the
5 books of the commonwealth a separate fund to be known as the
6 Workforce Training Trust Fund, in this section called the Fund.
7 There shall be credited to the Fund the workforce training contri-
-8 butions required by section 14L of chapter 151 A. The director of
9 the department of workforce development, shall ensure that the

10 principal and interest of the Fund are used only for the purposes
11 of this section. In every fiscal year, the director shall so expend
12 not less than $18,000,000 or whatever lesser total amount is cred-
-13 ited to the Fund.
14 (b) Without further appropriation, the director shall make
15 expenditures from the Fund for the following purposes:
16 (1) To provide grants to employers, employer groups, labor
17 organizations and training providers for projects to provide educa-
-18 tion and training to existing employees and newly hired workers.
19 In determining who shall receive grants, the director shall con-
20 sider the following criteria:
21 (i) whether the project will
22 low-skilled workers;

increase the skills of low-wage,

create or preserve jobs at wages23 (ii) whether the project will
24 sufficient to support a family;
25 (iii) whether the project will
26 on a region with high levels of
27 tration of low-skilled workers;

have a positive economic impact
unemployment or a high concen-

28 (iv) whether the employer has made a commitment to provide
29 significant private investment in training during the duration of
30 the grant and after the grant has expired;
31 (v) whether the project will supplement, rather than replace,
32 private investments in training;
33 (vi) whether the employer is a small business that lacks the
34 capacity to provide adequate training without such assistance;
35 (vii) whether the project will provide residents of the common-
-36 wealth with training for jobs that could otherwise be filled only by
37 residents of other nations;
38 (viii) whether the project is consistent with the workforce
39 development blueprint prepared by the local workforce investment
40 board; and
41 (ix) whether the employer has recently or plans to locate its
42 business in the commonwealth and employ residents of the com-
-43 monwealth who will benefit from training.
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44 (2) To provide technical assistance to increase training opportu-
-45 nities available to employees. The director may provide this direct
46 technical assistance by using existing institutions such as local
47 workforce investment boards, community colleges, labor organi-
-48 zations, administrative entities for service delivery areas under the
49 federal Workforce Investment Act, or its successor statute, and
50 other entities that have expertise in providing technical assistance
51 regarding employee training or with employees of the departments
52 of labor and workforce development or of commonwealth corpo-
-53 ration. Such expenditures shall not exceed $3,000,000 each year
54 and the director shall demonstrate that each dollar expended gen-
-55 erates not less than $5 in private investment in job training.
56 (c) The director, in consultation with the secretary of economic
57 development, shall adopt regulations to carry out the purposes of
58 this section, including the criteria set forth in paragraph (1) of
59 subsection (b). The regulations shall provide for a rolling applica-
-60 tions process and shall allow employers with plans to locate in the
61 commonwealth and employ commonwealth residents to apply for
62 grants. The director may contract with a private organization to
63 carry out some or all of the director’s duties provided in this
64 section.
65 (d) Not later than September 1 of each year, the director shall
66 file a report in writing with the joint committee on commerce and
67 labor and the house and senate committees on ways and means
68 detailing the grants made in the fiscal year ending on the pre-
-69 ceding June 30, including for each grant the employer or entity
70 receiving the grant, the amount of the grant, the number of
71 employees trained and the nature of the training provided,
72 together with such recommendations and additional information
73 as the commissioner considers appropriate.
74 (e) Documentary materials or data made or received by an
75 employee of the department of workforce development, or previ-
-76 ously by the division of employment and training, to the extent
77 that such materials or data consist of trade secrets or commercial
78 or financial information regarding the operation of a business con-
-79 ducted by an applicant for a grant from the fund established by
80 this section, shall not be public records and shall not be subject to
81 section 10 of chapter 66.
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82 (f) The director shall, in accordance with section 328 of chapter
83 127 of the acts of 1999, prepare a performance evaluation of the
84 workforce training grants awarded under this section. The evalua-
-85 tion shall assess the effectiveness of each grant awarded in terms
86 of the 1) development of employee skills; 2) increase in employee
87 wages; 3) improvement in employee retention rates; 4) improve-
-88 ment of employee productivity; 5) impact on employer’s business
89 and 6) impact on regional economy, including reduction of
90 regional unemployment levels. The director shall require, as a
91 condition of receiving a grant under this section, employers to
92 provide, within a timeframe following the end of the grant period
93 as established by the director, such information and data deter-
-94 mined by the director to be necessary to complete the performance
95 evaluation.

1 SECTION 7. Section 23 of chapter 20 of the General Laws, as
2 appearing in section 62 of chapter 26 of the acts of 2003, is
3 hereby amended by striking out the third sentence and inserting in
4 place thereof the following 3 sentences:— Title to agricultural
5 preservation restrictions shall be held in the name of the common-
-6 wealth, except that a city or town in which the land is located, or a
7 charitable corporation, charitable trust or land bank, which pro-
-8 vides assistance satisfactory to the agricultural lands preservation
9 committee including, but not limited to, providing funds or por-

-10 tions thereof toward the purchase of the restriction, the providing
11 of legal services or monitoring and enforcement of the preserva-
-12 tion restriction, may hold title to the land jointly with the com-
-13 monwealth. The commissioner of the department of agricultural
14 resources may issue a letter of intent requesting the assistance of a
15 non-profit organization as defined in subsection (c)(3) of section
16 501 of the United States Internal Revenue Code, in acquiring
17 rights to certain agricultural land. If the organization acquires the
18 rights, it may sell them to the commissioner based on a purchase
19 agreement.

1 SECTION 8. The first paragraph of said section 23 of said
2 chapter 20, as so appearing, is hereby further amended by adding
3 the following sentence:— Notwithstanding any general or special
4 law to the contrary, payments made to acquire agricultural preser-
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5 vation restrictions as defined in section 31 of chapter 184 and pro-
-6 vided for in this chapter may, upon the election of the person con-
-7 veying such restriction, be made in approximately equal
8 installment payments spanning not more than 5 years.

1 SECTION 9. Chapter 23A of the General Laws is hereby
2 amended by striking out section 3H, as appearing in the 2000
3 Official Edition, and inserting in place thereof the following
4 section:—
5 Section 3H. The secretary of economic development shall
6 appoint the director of the Massachusetts permit regulatory office,
7 herein referred to as MassPßO, who shall have experience with
8 permitting and business development and who shall serve as the
9 ombudsman to new and expanding businesses to provide one-stop

10 licensing for all businesses and developments in order to stream-
-11 line and expedite the process of obtaining licenses, permits, cer-
-12 tificates, approvals, registrations, charters and other requirements
13 of law and to act as a liaison, where appropriate, between busi-
-14 nesses, developments and municipal officials on local zoning,
15 licensing, and permitting issues. MassPßO shall have several
16 regional offices, including 1 in the western part of the common-
-17 wealth, in order to better serve local businesses and more closely
18 work with municipal officials. Each executive office and each of
19 the departments of environmental protection, business and tech-

-20 nology, housing and community development, labor, workforce
21 development and consumer affairs and business regulation shall
22 appoint a senior staff member who shall be responsible for coordi-
-23 nating the efforts of the commonwealth to provide one-stop
24 licensing for all business and developments in order to streamline
25 and expedite the process of obtaining licenses, permits, certifi-
-26 cates, approvals, registrations, charters and other requirements of
27 law. The senior staff members shall meet at least once a month
28 with the ombudsman and shall meet with each other on a regular
29 basis. The secretary of administration and finance shall work with
30 the secretary of economic development, the ombudsman and
31 senior staff members to develop a recommended format for an
32 application form and procedure which shall be used by all execu-
-33 tive offices when possible. The ombudsman shall file an annual
34 report with the house and senate committees on ways and means
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35 by January 1 of each year on the activities of MassPßO, including
36 legislative recommendations on business development and expan-
-37 sion efforts.

1 SECTION 10. Chapter 23G of the General Laws is hereby
2 amended by striking out sections 27 and 28, as appearing in the
3 2002 Official Edition, and inserting in place thereof the following
4 2 sections:—
5 Section 27. (a) There is hereby established and placed within
6 the agency the Emerging Technology Fund, referred to in this
7 section as the Fund, to which shall be credited any appropriations,
8 bond proceeds or other monies authorized by the general court
9 and specifically designated to be credited thereto, such additional

10 funds as are subject to the direction and control of the Agency,
11 any pension funds, federal grants or loans or private investment
12 capital which may properly be applied in furtherance of the objec-
-13 lives of the Fund, any proceeds from the sale of qualified invest-
-14 ments secured or held by the Fund, any fees and charges imposed
15 relative to the making of qualified investments, as the same shall
16 be defined by the advisory committee created pursuant to
17 section 28 and pursuant to rules approved by the Agency for the
18 Fund, secured or held by the Fund, and any other monies which
19 may be available to the Agency for the purposes of the Fund from
20 any other source or sources. The Agency shall hold the Fund in an
21 account or accounts separate from other funds or accounts.
22 (b) The Agency shall invest and reinvest the Fund and the
23 income thereof, except as hereinafter provided, only as follows:
24 (1) in the making of qualified investments, pursuant to rules
25 approved by the Agency;
26 (2) in defraying the ordinary and necessary expenses of admin-
-27 istration and operation associated with the Fund;
28 (3) in the investment of any funds not required for immediate
29 disbursement in the purchase of such securities as may be lawful
30 investments for fiduciaries in the commonwealth;
31 (4) for the payment of binding obligations associated with such
32 qualified investments which are secured by the Fund as the same
33 become payable; and
34 (5) for the payment of principal or interest on qualified invest-
-35 ments secured by the Fund or the payment of any redemption pre-
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36 mium required to be paid when such qualified investments are
37 redeemed before maturity; but, monies in the Fund shall not be
38 withdrawn at any time in such an amount as would reduce the
39 amount of the Fund to less than the minimum requirement thereof
40 established by the Agency, except for the purpose of paying
41 binding obligations associated with qualified investments which
42 are secured by the Fund as the same become payable.
43 (c) The Fund shall be held and applied by the Agency to make
44 qualified investments designed to stimulate increased financing
45 for manufacturing, research and development and related facilities
46 in the commonwealth by leveraging private financing for highly,
47 productive state-of-the-art facilities, which will lead to increased
48 and more rewarding employment opportunities for the citizens
49 hereof by providing financing related thereto including, without
50 limitation, financing of the construction or expansion of the facili-
-51 ties, including specialized real estate improvements and special-
-52 ized equipment therefor.
53 The agency shall make no such qualified investment unless the
54 agency finds that, to the extent possible, said qualified investment
55 is such that a definite benefit to the economy of the common-
-56 wealth may reasonably be expected therefrom. In addition, the
57 agency shall make no such qualified investment unless such quali-
-58 fied investment is in conformity with rules approved by the
59 agency.
60 The rules and regulations shall also set the terms and conditions
61 for investments which are to constitute qualified investments,
62 which may include, without limitation, loans, guarantees, loan
63 insurance or reinsurance, equity investments, grants made only
64 pursuant to clause (2) of subsection (c), or other financing or
65 credit enhancing devices, as made by the Agency directly or on its
66 own behalf or in conjunction with other public instrumentalities,
67 or private institutions, or the federal government, the said rules
68 and regulations shall provide that each such qualified investment
69 made pursuant to clause (1) of said subsection (c) shall involve a
70 transaction with the participation of at least two at-risk private
71 parties and that the qualified investment provided in any particular
72 instance provides no more than 25 per cent of the overall
73 financing of the new manufacturing, research and development or
74 related facility referred to therein.



152003] SENATE No. 2124

75 These rules shall, in addition, set forth the terms, procedures,
76 standards and conditions which the Agency shall employ to iden-
-77 tify qualified applications, process applications, make investment
78 determinations, safeguard the Fund, advance the objective of
79 increasing employment opportunities for the citizens of the com-
-80 monwealth, oversee the progress of qualified investments, and
81 secure the participation of other public instrumentalities, private
82 institutions, or the federal government in such qualified invest-
-83 ments; provided, however, that the rules shall provide that each
84 recipient of a qualified investment shall be required to pay a fee as
85 a condition of such receipt, which fee may take the form of points,
86 an interest rate premium or a contribution of warrants or other
87 form of equity or consideration to the Fund as prescribed by the
88 advisory committee; and provided, further, that the rules shall pro-
-89 vide for negotiated agreements between the Agency and each
90 recipient of a qualified investment regarding the terms and condi-
-91 tions by which the Fund’s support thereof could be reduced or
92 withdrawn.
93 (d) The Agency may solicit investments by private institutions
94 or investors in the activities of the Fund and may reach agree-
-95 ments with such private institutions or investors regarding the
96 terms of any such investments including, without limitation, the
97 rights of such investors to participate in the income or appropria-
-98 tion of the Fund. In furtherance of the objective of securing
99 investments by private institutions or investors in the activities of

100 the Fund as set forth in the preceding sentence, the Agency may
101 develop a proposal relative to the creation of a separate invest-
-102 ment entity which would allow for the commingling of the
103 resources of the Fund with the maximum participation by the pri-
-104 vate institutions or investors in a manner which is consistent with
105 the public purpose of the Fund and under terms and conditions
106 calculated to protect and preserve the assets of the Fund; but, if
107 the creation or operation of such a separate entity as proposed by
108 the Agency would require additional or clarifying amendments to
109 the enabling act of the Agency, the proposal shall include pro-
-110 posed statutory language with regard thereto.
'll (e) Copies of the approved rules, and any modifications thereto,
112 shall be submitted to the chairpersons of the house and senate
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committees on ways and means and the clerks of the house of rep-
resentatives and senate.

113
114

(0 Qualified investment transactions undertaken by the Agency
pursuant to the provisions of this section shall not, except as spec-
ified in this chapter, be subject to the provisions of chapter 175, or
any successor thereto, and shall be payable solely from the
Emerging Technology Fund established by this section and shall
not constitute a debt or pledge of the faith and credit of the com-
monwealth, the Agency or of any subdivision of the common-
wealth.

115
116
117
118
119
120
121
122

(g) The Agency shall not at any time make expenditure from or
commitment of the assets of the Fund, including, without limita-
tion, the making of qualified investments secured by the Fund, if
following the making of said qualified investment, the amount of
the Fund shall be less than the minimum requirement established
by law, unless the Agency, at the time of making of such qualified
investment, deposits in the Fund from the proceeds thereof or
from any fees and charges imposed relative to the making of qual-
ified investments, or otherwise, an amount which, together with
the amount in the Fund, shall not be less than the minimum
requirement; but, at no time shall the minimum requirement of the
Fund be less than the maximum amount of principal and interest
becoming due in the current and succeeding fiscal year of the
Agency on all outstanding bonds and other obligations which are
secured by the Fund or such greater amount as may be set forth in
the rules governing the Fund.
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(h) In order to assure that the economic development benefits
of the fund are distributed throughout the commonwealth, the
Agency shall apportion funds equally between five geographic
regions of the state, the Central area, the Greater Boston area, the
North East area, the South East area and the Western area in pro-
portion to each region’s percentage of the total state population.
The Central area shall be defined as Northern Worcester Service
Delivery Area and Southern Worcester Service Delivery Area as
authorized under 20 C.F.R. section 661.280. The Greater Boston
area shall be defined as the Boston Service Delivery Area, the
Metropolitan North Service Delivery Area and the Metropolitan
South/West Service Delivery Area as authorized under 20 C.F.R.
section 661.280. North East Area shall be defined as Fower Mer-
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152 rimack Valley Service Delivery Area, Northern Middlesex Service
153 Delivery Area and Southern Essex Service Delivery Area as
154 authorized under 20 C.F.R. section 661.280, The South East area
155 shall be defined as Bristol Service Delivery Area, Brockton
156 Service Delivery Area, Cape and Islands Service Delivery Area,
157 New Bedford Service Delivery Area and South Coastal Service
158 Delivery Area as authorized under 20 CFR section 661.280, The
159 Western area shall be defined as Berkshire Service Delivery Area,
160 Franklin/Hampshire Service Delivery Area and Hampden Service
161 Delivery Area as authorized under 20 CFR section 661.280.
162 (g) In order to nurture small and medium size businesses
163 throughout the commonwealth, and to enable them to employ state
164 of the art technology, a portion of the Fund shall be allocated to
165 the economic stabilization trust established by section 8 of
166 chapter 23D of the General Laws. Commencing on January I,
167 2005, the secretary of economic development shall report annually
168 to the house and senate committees on ways and means, the house
169 and senate committees on science and technology, and the joint
170 committee on commerce and labor on the following: (i) the
171 number of businesses which have applied for and received
172 financing through the trust and the associated amount of the
173 financing including, but not limited to, the number of working
174 capital loans made to manufacturers from said fund; (ii) the
175 amount and nature of any management assistance that has been
176 made to companies utilizing revenues from the Fund; (iii) the
177 number of loans, lines of credit and guaranties that have been pro-
-178 vided to companies from said fund including, but not limited to,
179 (1) working capital, term loans for trade payables and receivables
180 (2) lines of credit for inventory, (3) bank guaranties on lines of
181 credit, (4) term financing, (5) assistance in employee stock owner-
-182 ship plan funding, and (6) direct loans to provide working capital;
183 (iv) a detailed description of the administrative costs charged to
184 the Fund; (v) an analysis of the businesses receiving financing
185 based on the goals of the financing packages and the return on
186 investment in each case; (vi) the amount of funding leveraged
187 from private sources prior to, and after receiving financing from
188 the Fund, a forecast of future payments based on current binding
189 obligations and the number and nature of potential new job oppor-
-190 tunities in the commonwealth that have been supported through
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the various forms of financial assistance disbursed from the Fund191
192 to companies

Section 28. (a) There is hereby created an advisory committee
relative to the Fund consisting of the director of business and
technology who shall serve as chairperson, and 6 other persons,
3 to be appointed by the governor and 3 to be appointed by the
board of the agency; provided, however, that said director of busi-
ness and technology may designate another person from time to
time to act in his or her place for a particular purpose, including
the right to attend and vote at a meeting of the advisory com-
mittee; provided, further, that at least 2 members of the advisory
committee appointed by the governor shall be representatives of
an emerging technology industry and at least 1 member of the
advisory committee appointed by the governor shall have knowl-
edge of financing of emerging technology companies; and pro-
vided, further, that at least 1 member of the advisory committee
appointed by the board of the agency shall be a representative of
an emerging technology industry, and at least 1 member of the
advisory committee appointed by the board of the agency shall
have knowledge of financing of emerging technology companies
and 1 member of the advisory committee appointed by the board
of the Agency shall be a member of the Agency’s board of direc-
tors. Massachusetts Technology Park corporation shall serve as
vice chairperson of the advisory committee.
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215 Each appointed member of the advisory committee shall serve

for a term of 3 years and thereafter until such member’s successor
is appointed; provided, however, that of those initially appointed,
1 of each the governor’s appointees and the board of the agency’s
appointees shall serve for a term of 1 year, 1 of each of the gover-
nor’s appointees and the board of the agency’s appointees shall
serve for a term of 2 years, and one of each the governor’s
appointees and the board of the agency’s appointees shall serve
for a term of 3 years. Any person appointed to fill a vacancy on
the advisory committee shall be appointed in a like manner and
shall be eligible for reappointment. Any member of the advisory
committee appointed by the governor may be removed by the gov-
ernor for cause. Any member of the advisory committee appointed
by the board of the agency may be removed by the board of the
agency for cause. The advisory committee and the agency are
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230 encouraged to award 1 or more contracts with regard to the man-
-231 agement of the Fund, which may provide performance-based
232 incentives, with regard to such management.
233 (b) The members shall adopt by-laws governing the affairs of
234 the advisory committee. Four members of the advisory committee
235 shall constitute a quorum and the affirmative vote of a majority of
236 the members present and eligible to vote at a meeting shall be nec-
-237 essary for any action to be taken by the advisory committee; and,
238 except as set forth in the preceding subsection, no vacancy in the
239 membership of the advisory committee shall impair the right of a
240 quorum to exercise the powers of the advisory committee.
241 The members shall serve without compensation, but each
242 member shall be entitled to reimbursement for actual and neces-
-243 sary expenses incurred in the performance of official duties. The
244 advisory committee may meet as often as the members shall
245 decide: provided, that it shall meet at least once in each calendar
246 quarter and its approval shall be necessary for any expenditure
247 from or commitment of the assets of the Fund or entry into con-
-248 tracts of the type specified in the last sentence of subsection (a)
249 provided, further, that the advisory committee may, by majority
250 vote, elect, in its discretion, to delegate some or all of the
251 approval rights to the board or the staff of the agency; and pro-
-252 vided, further, that the delegation may be revoked at any time by
253 majority vote of the advisory committee. The gency shall manage
254 the qualified investments made from the Fund including, without
255 limitation, the closing, servicing, monitoring, underwriting, and
256 where appropriate, the enforcement of rights with respect thereto
257 and shall provide such staff and supporting assistance as deemed
258 appropriate by the board of directors of the agency to enable the
259 advisory committee to discharge its duties in a manner consistent
260 with its public purpose. Subsections (d), (f) to (i), inclusive, of
261 section 2 and subsection (1) of said section 2 shall apply as well to
262 the members and affairs of the advisory committee created pur-
-263 suant to this section.

1 SECTION 11. Section 2RR of chapter 29 of the General Laws
2 is hereby repealed.
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1 SECTION 12. Chapter 29 of the General Laws is hereby
2 amended by inserting after section 2LLL, inserted by section 162
3 of chapter 26 of the acts of 2003, the following section:—
4 Section 2MMM. (a) There is hereby established and set up on
5 the books of the commonwealth a separate fund to be known as
6 the Massachusetts Mathematics, Science, Technology and Engi-
-7 neering Grant Fund, hereinafter referred to as the pipeline fund, to
8 which shall be credited any appropriations, bond proceeds or other
9 monies authorized by the general court and specifically designated

10 to be credited thereto, and additional funds designated by the cor-
-11 poration for deposit to the pipeline fund, including any pension
12 funds, federal grants or loans, or private donations made available
13 to the chancellor of higher education for this purpose. The board
14 of higher education shall hold the pipeline fund in an account or
15 accounts separate from other funds or accounts. Amounts credited
16 to the pipeline fund shall be used by the chancellor of higher edu-
-17 cation, in consultation with the Massachusetts Development
18 Finance Corporation and the Massachusetts Technology Park Cor-
-19 poration to carry out the purposes of subsection (b).
20 (b) The public purpose of the pipeline fund shall be to increase
21 the number of Massachusetts students who participate in programs
22 that support careers in fields related to mathematics, science, tech-
-23 nology, and engineering. In furtherance of this public purpose, and
24 in a manner consistent with the recommendations of the subcom-
-25 mittee on science, mathematics, technology and engineering edu-
-26 cation of the Massachusetts council of economic advisors, the
27 chancellor of higher education, in consultation with the commis-
-28 sioner of the department of education and the president of the
29 University of Massachusetts, shall employ the pipeline fund
30 through grants and other disbursements and activities that are cal-
-31 culated to increase the number of qualified mathematics, tech-
-32 nology, engineering and science teachers in the commonwealth
33 and to improve the mathematics, technology, engineering and sci-
-34 ence educational offerings available in public and private schools.
35 The grants and other disbursements and activities may involve,
36 without limitation, the University of Massachusetts, state and
37 community colleges, business and industry partnerships, work-
-38 force investment boards, private colleges and universities, and
39 public and private schools, and school districts to work together to



212003] SENATE No. 2124

40 further the purposes of the pipeline fund. The grants and other dis-
-41 bursements and activities support, without limitation: (i) the
42 development and use of innovative curricula, courses and pro-
-43 grams in mathematics, technology, engineering and science for
44 new teachers and in-service teachers that provide appropriate
45 mathematics, technology, engineering and science content, and
46 instruction in innovative ways to teach mathematics, technology,
47 engineering and science, including but not limited to the use of
48 hands on, experimental learning, and that are consistent with the
49 Massachusetts standards and curriculum frameworks established
50 pursuant to sections ID and IE of Chapter 69; (ii) the develop-
-51 ment of a mathematics, science, technology and engineering net-
-52 work to create, implement, share and make broadly and publicly
53 available best practices and innovative programs relative to math-
-54 ematics, technology, engineering and science instruction and
55 expanding and maintaining student interest in mathematics, sci-
-56 ence, technology and engineering studies and careers;(iii) effec-
-57 live ways to teach mathematics, technology, engineering and
58 science; and (iv) give priority to grants that provide effective
59 course and curricula for in-service teachers in low income schools
60 or school districts. Not more than 20 per cent of the fund may be
61 awarded to any single institution.
62 (c) The board of higher education shall promulgate policies,
63 rules and regulations consistent with this chapter to implement
64 subsections (a) and (b). The chancellor of higher education shall
65 file any such policies, rules, and regulations with the joint com-
-66 mittee on education, arts, and humanities for review and comment
67 at least 30 days before the effective date of the policies, rules, and
68 regulations.

1 SECTION 13. Section 4of chapter 308 of the General Laws, as
2 appearing in the 2002 Official Edition, is hereby amended by
3 inserting after the word “to”, in line 1, the following words:—
4 subsection (d) and.

1 SECTION 14. Said section 4of said chapter 308, as so
2 appearing, is hereby further amended by adding the following
3 subsection:—
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4 (d) A procurement officer may award a contract in an amount
5 of less than $25,000 for the procurement of products of agricul-
-6 ture, as defined in section 1A of chapter 128, including, but not
7 limited to fruits, vegetables, eggs, dairy products, meats, crops,
8 horticultural products or products processed into value added
9 products as part of a Massachusetts farm operation, that are

10 grown, produced using locally grown products or harvested in the
1 1 commonwealth, without seeking quotations as required under sub-

-12 section (a), as long as the officer exercises sound business
13 practices.

1 SECTION 15. Said chapter 308 is hereby amended by adding
2 the following section:
3 Section 20. (a) Notwithstanding any general or special law to
4 the contrary, and to the extent permitted by federal law, a govern-
-5 mental body may, by a majority vote, establish a preference for
6 products grown, produced using locally grown products or har-
-7 vested in the commonwealth when purchasing products of agricul-
-8 ture, as defined in section 1A of chapter 128, including, but not
9 limited to, fruits, vegetables, eggs, dairy products, meats, crops,

10 horticultural products or products processed into value added
11 products as part of a Massachusetts farm operation.
12 (b) Wherever a governmental body by a majority vote estab-
-13 lishes a preference for the procurement of the products of agricul-
-14 ture grown, produced or harvested in the commonwealth, the chief
15 procurement officer or procurement officer responsible for
16 procuring agricultural products on behalf of the government body
17 shall effectuate the preference by:
18 (1) in advertising for bids, contracting and otherwise, making
19 reasonable efforts to facilitate the purchase of products of agricul-

-20 ture grown, produced or harvested in the commonwealth; and
21 (2) purchasing such products of agriculture grown, produced or
22 harvested in the commonwealth unless: the price of the goods
23 exceeds by more than 10 per cent the price of agricultural prod-
-24 ucts grown, produced or harvested outside of the commonwealth;
25 an agricultural product is not grown, produced, harvested or other-
-26 wise available from any producer in the commonwealth at the
27 time of the procurement; or compliance with this section would
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28 eliminate the only bid or offer of an agricultural product or would
29 result in inadequate competition.

1 SECTION 16. Section 3 of chapter 40G of the General Laws is
2 hereby amended by adding the following subparagraph:—
3 (w) establish and implement a program of bridge financing to
4 provide grants, loans, royalty or equity investment to firms that
5 have previously received federal phase I small business innova-
-6 tion research or science and technology transfer program moneys
7 and that have been approved for a phase II grant.

1 SECTION 17. Chapter 40J of the General Laws is hereby
2 amended by inserting after section 6, as appearing in the 2002
3 Official Edition, the following section:—
4 Section 6A. The corporation shall establish an institute for
5 regional innovation, technology and competitiveness, to be known
6 as the John Adams Innovation Enterprise, and a fund to be known
7 as the Innovation Enterprise Fund, to be held by the corporation
8 separate and apart from its other funds, to finance the activities of
9 the institute. The executive director of the corporation shall

10 appoint a qualified individual as director to manage the affairs of
11 the institute. The corporation, on recommendation of the execu-
-12 live director, shall appoint 7 qualified individuals to a governing
13 board to assist the corporation in matters related to the institute
14 and the fund and in matters related to the research center matching
15 fund established in section 20, including a president of a state or
16 community college, head of an emerging technology company, a
17 representative of a regional planning agency, and a technology
18 transfer officer or individual qualified in technology commercial-
-19 ization from a university in the commonwealth. The executive
20 director, the director of business and technology, and the president
21 of the Massachusetts Development Finance Agency shall serve as
22 ex-officio members of said governing board. The board shall con-
-23 suit with the house and senate committees on science and tech-
-24 nology and ways and means during the preparation of a detail plan
25 for the operation of the enterprise and matching fund. Upon
26 approval of the detailed plan by the board of directors of the cor-
-27 poration, the board shall delegate such authority to the governing
28 board of the institute as it deems appropriate to implement the
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29 plan. The members of the governing board shall be considered to
30 be directors for purposes of the fourth paragraph of section 3.
31 The Innovation Enterprise Fund, with the assistance of the
32 Commonwealth Corporation for the purpose of evaluating skills
33 training, shall create and maintain a more favorable and respon-
-34 sive environment in the commonwealth for the development,
35 growth, attraction and retention of technology-intensive and inno-
-36 vation-driven clusters of organizations, with a particular attention
37 paid to promoting economic growth in discrete and underserved
38 regions of the commonwealth by harnessing local support and
39 involvement in such economic development activities and by
40 improving the economic infrastructure for such clusters. Without
41 limiting the generality of forgoing, the corporation may apply
42 monies in said fund, including but not limited to loans, low-
-43 interest loans, and grants, to start-up expense and project costs of
44 said institute and related activities, grants to nonprofit or other
45 organizations to develop proposals for regional economic growth
46 in key technology sectors, business incubator development, entre-
-47 preneurial training, investment in 1 or more privately managed
48 emerging technology sector investment funds industry networking
49 support, business plan preparation, market research, infrastructure
50 repair and construction, workforce development, including but not
51 limited to, providing funds for programs that provide education
52 and training to enhance the skills of low skilled workers, brokered
53 business assistance services and marketing expenses. Successful
54 grants shall incorporate regional involvement through alliances
55 among municipalities, colleges, business and industry, community
56 based organizations, non-profits and labor unions; and will also
57 incorporate most or all of the following elements:
58 (i) improving the skills of workers in the region;
59 (ii) improving the region’s infrastructure; and
60 (iii) supporting and expanding existing regional industrial clus-
-61 ters through business recruitment and business incubators.
62 No grant shall be awarded without the corporation first con-
-63 suiting with the appropriate “Regional Competitive Council'’, or
64 “Subregional Competitiveness Council” established by the depart-
-65 ment of business and technology. The recommendation shall be
66 submitted within a period of 15 days of the filing of the grant
67 application. All successful grants applications shall define specific
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68 goals and expected outcomes and contain corresponding account-
-69 ability measures. Applicants that fail to meet these accountability
70 measures shall be barred from pursuing any additional grants
71 under this section for 5 years from the effective date of the grant.
72 Grants shall be apportioned equally between 5 geographic regions
73 of the state, the Central Area, the Greater Boston Area, the North
74 East Area, the South East Area and the Western Area in propor-
-75 tion to each region’s percentage of the total state population. The
76 Fund shall also file an annual report of its activities with the house
77 and senate committees on science and technology and ways and
78 means.
79 “Central Area” shall be defined as Northern Worcester Service
80 Delivery Area and Southern Worcester Service Delivery Area as
81 authorized under 20 CFR § 661.280.
82 “Grant” shall be defined as a direct grant of monies from the
83 fund to an applicant for payment of the costs of a project; pro-
-84 vided, that grants for a total value less than $250,000 shall be sub-
-85 ject to a matching funding requirement of dollar for dollar of the
86 amount of the grant; and, provided further, that grants for a total
87 value in excess of $250,000 shall be subject to a matching funding
88 requirement of at least 2 times the amount of the grant.
89 “Greater Boston Area” shall be defined as the Boston Service
90 Delivery Area, the Metropolitan North Service Delivery Area and
91 the Metropolitan South/West Service Delivery Area as authorized
92 under 20 CFR section 661.280.
93 “Industrial clusters” shall be defined as geographic concentra-
-94 tions of interconnected companies, specialized suppliers, service
95 providers and associated industries in a particular field.
96 “North East Area” shall be defined as Lower Merrimack Valley
97 Service Delivery Area, Northern Middlesex Service Delivery Area
98 and Southern Essex Service Delivery Area as authorized under 20
99 CFR section 661.280.

100 “South East Area” shall be defined as Bristol Service Delivery
101 Area, Brockton Service Delivery Area, Cape and Islands Service
102 Delivery Area, New Bedford Service Delivery Area and South
103 Coastal Service Delivery Area as authorized under 20 CFR
104 section 661.280.
105 “Western Area” shall be defined as Berkshire Service Delivery
106 Area, Franklin/Hampshire Service Delivery Area and Hampden
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107 Service Delivery Area as authorized under 20 CFR section
108 661.280.

SECTION 18. (a) Section 2of chapter 40J of the General Laws,
as appearing in the 2002 Official Edition, is hereby amended by
after the word “six”, in line 27, the following words: — or sections
4E or 4F. Said section 2 of said chapter 40J, as so appearing, is
hereby further amended by inserting after the word “six”, in line
33, the following words;- or sections 4E or 4F.

9

3
4
5
6

SECTION 19. Subsection (1) of section 4E of chapter 40J of the
General Laws, inserted by section 183 of chapter 26 of the acts of
2003, is hereby amended by striking out the sixth sentence and
inserting in place thereof the following 4 sentences:— No pay-
ments shall be required from the commonwealth pursuant to any
such contract before the fiscal year ending June 30, 2005, and the
aggregate payments in any 1 fiscal year under all the contracts on
account of the green power premium shall not exceed $5,000,000.
The execution of the foregoing agreement between the corporation
and the commonwealth shall constitute compliance with
section 69 of chapter 4 of the acts of 2003 without regard to the
date of the agreement or the date of any transfer. Notwithstanding
any general or special law to the contrary, including without limi-
tation the second paragraph of subsection (d), (i) of section 4E,
the corporation shall undertake, in making any disbursement from
the funds established pursuant to sections 4E and 4F or taking any
other action with respect to those funds, to comply with the dor-
mant commerce clause, so-called, of the constitution of the United
States; and (ii) neither the time limits set forth in section 37 of
chapter 62C for filing an application for abatement nor the doc-
trine of laches or any similar doctrine shall apply to deny an appli-
cation for abatement by or on behalf of an employee or former
employee of the corporation to the extent that such application for
abatement is based upon an overpayment of tax attributable to the
corporation’s contributions to the simplified employee pension
plan maintained by the corporation, but only to the extent that the
contributions were made in or with respect to taxable years of an
employee beginning on or after January I, 1988. An application
for abatement described in the foregoing sentence shall be subject
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30 to the requirements that govern applications for abatement gener-
-31 ally, except as specifically set forth above.

1 SECTION 20. Said chapter 40J, as so appearing, is hereby fur-
-2 ther amended by inserting after section 4E thereof the following 2
3 sections;—
4 Section 4F. There is hereby established and set up on the books
5 of the corporation the Massachusetts Research Center Matching
6 Fund, hereinafter referred to as the “matching fund,” to which
7 shall be credited the proceeds of any bonds or notes of the com-
-8 monwealth issued for the purpose, and any appropriations desig-
-9 nated by the general court to be credited thereto. The matching
10 fund shall be administered by the John Adams Innovation Enter-
-11 prise established by section 17. The corporation shall hold the
12 matching fund in an account or accounts separate from other
13 funds of the corporation. The purpose of the matching fund is to
14 provide matching funds to be available to institutions of higher
15 education and other nonprofit research institutions located in the
16 commonwealth in connection with applications by such institu-
-17 tions for scientific or engineering research funding from the fed-
-18 eral government or other sources or in connection with
19 collaborative academic research centers and for projects to sup-

-20 port technology platforms and industry cluster development sup-
-21 ported by the corporation provided, however, that any such grant
22 awarded in accordance with this section shall leverage at least $1
23 for each dollar granted.
24 This fund shall also support Centers of Excellence, hereinafter
25 referred to as Centers, for research and innovations in targeted
26 emerging technologies. Centers shall (i) perform basic research
27 relevant to its targeted sector, (ii) enhance the development of
28 technology in the targeted sector, (iii) provide technical assistance
29 to current or prospective companies involved in the targeted sector
30 for product development, (iv) involve or employ higher education
31 and secondary education students and faculty in research and in
32 the center’s operations, (v) facilitate faculty externships and stu-
-33 dent internships in targeted sector industries, and (vi) provide
34 incumbent employee training for high level sector related skills.
35 To be designated a Center, the following must be demonstrated:
36 (1) an expertise in the targeted technology sector; (2) a collabora-
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37 tion with other institutions of higher education; (3) a collaboration
38 with 1 or more industries and nonprofit partners; and (4) a cre-
-39 ation of an advisory board that represents its targeted sector
40 related stakeholders. In the first year, 2 such Centers will target
41 the research and development of medical devices and biotech-
-42 nology. One of the first 2 Centers shall be located in southwestern
43 Massachusetts, and the other shall be located in northeastern
44 Massachusetts. Any funds allocated for Centers shall be matched
45 in the first year with at least $1 from federal or private funding
46 sources for each dollar granted. The match requirements shall
47 increase in subsequent years to at least 3 from federal or private
48 sources for each $1 granted. Two-thirds of the matched funds may
49 be in-kind. The corporation shall adopt rules and regulations for
50 the administration of the matching fund, which rules and regula-
-51 tions shall be transmitted 60 days in advance to the executive
52 office for administration and finance, the department of economic
53 development, the house and senate committees on ways and
54 means and the house and senate committees on science and
55 technology.
56 Section 4G. (a) There is hereby established and set up on the
57 books of the corporation a separate trust fund to be known as the
58 Massachusetts Advanced Technologies in Healthcare Trust Fund,
59 hereinafter referred to as the fund. The corporation shall hold the
60 fund in an account or accounts separate from the other funds
6! administered by the corporation pursuant to the second and third
62 paragraphs of section 5 as they apply to the center fund in the cor-
-63 poration, but which otherwise shall apply to the fund, and section
64 4E, as it applies to the renewable energy trust fund. There shall be
65 credited to the fund any income derived from the investment of
66 amounts credited to the fund, and from any royalties generated as
67 a result of any awards of monies from the fund. All amounts cred-
-68 ited to the fund shall be held in trust and used solely for activities
69 and expenditures consistent with the public purpose of the fund as
70 set forth in subsection (b); but, any monies that remain in the fund
71 on the fifth anniversary of the effective date of this act and which
72 have not been committed on a binding basis for expenditure, as
73 well as any amounts that are received by the corporation after the
74 anniversary date and that otherwise would have been credited to
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75 the fund pursuant to this subsection, shall be returned promptly to
76 the Healthcare Security Trust Fund.
77 (b) The board may draw upon the fund for the public purpose
78 of supporting the identification, development, refinement, use and
79 application of advanced technologies in healthcare by institutions
80 and companies located in the commonwealth, including but not
81 limited to the areas of biomedical research and education, health
82 care delivery, medical devices, biotechnology, pharmaceuticals,
83 medical error reduction systems and information technology,
84 including but not limited to the development of the so-called bio-
-85 grid, in order to generate the maximum economic and public
86 health and safety benefits over time to the citizens and economy
87 of the commonwealth, including but not limited to lowering of
88 healthcare costs and improving healthcare quality.
89 (c) Public interests to be advanced through the board’s actions
90 shall include, but not be limited to, the following:
91 (1) the development, increased use, and affordability of
92 advanced technologies in healthcare in the commonwealth;
93 (2) the protection and improvement of the health of the citizens
94 of the commonwealth through the provision of advanced technolo-
-95 gies in healthcare on an affordable basis, and in a manner that
96 enhances the health care delivery system and reduces overall
97 healthcare costs,

98 (3) the delivery to all citizens of the commonwealth of as many
99 benefits as possible created as a result of fostering practical appli-

-100 cations for technical advances in the biomedical and related
101 healthcare disciplines;
102 (4) the creation of additional employment opportunities in the
103 commonwealth through the development and use of advanced
104 technologies in healthcare;
105 (5) the stimulation of increased public and private sector invest-
-106 ment in, and competitive advantage for, advanced technologies in
107 healthcare and related enterprises, institutions, and projects in the
108 commonwealth;
109 (6) the implementation of medical error reduction systems
110 including systems to reduce medication errors;
HI (7) the implementation and provision of telemedicine and tele-
-112 health services to home care patients and assisted living or
113 nursing home residents; and
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(8) the stimulation of entrepreneurial activities in these and
related enterprises, institutions, and projects.

114
115

(d) In furtherance of these and other public purposes and inter-
ests, the board may expend monies from the fund to make grants,
including matching grants, contracts, loans, equity investments,
financial or debt service obligation assistance, or to take any other
actions, in the forms, under the terms and conditions and pursuant
to the selection procedures as the board considers appropriate and
otherwise in a manner consistent with good business practices;
provided, however, that the board shall generally employ a prefer-
ence for competitive procurements which maximize the ability to
leverage the commitment of federal or private funds and/or seek a
reasonable return to the citizens of the commonwealth in the form
of royalty payments or other income streams; provided, further,
that the board shall endeavor to leverage the full range of the
resources, expertise, and participation of other state and federal
agencies and instrumentalities in the design and implementation
of programs under this section; and provided, further, that the
board has determined and incorporated into the minutes of its pro-
ceedings a finding that such actions are calculated to advance the
public purpose and public interests set forth in this section,
including, but not limited to, the following:
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136 (1) the growth of the advanced technologies in healthcare

industry;137
138 (2) the enhancement of the availability of advanced technolo-

gies in healthcare on an affordable basis to citizens in the com-
monwealth;

139
140
141 (3) public education and training regarding advanced technolo-

gies in healthcare;142
143 (4) product and market development of advanced technologies

in healthcare;144
(5) pilot and demonstration projects and other activities

designed to increase the use and affordability of advanced tech-
nologies in healthcare by citizens in the commonwealth;
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(6) the provision of financing in support of the development
and application of related technologies at all levels, including, but
not limited to, basic and applied research and commercialization
activities; and

148
149
150
151
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152 (7) the aggregate purchasing and reselling of devices and prod-
-153 ucts, including but not limited to computerized prescription order
154 entry systems, where such aggregate purchasing will reduce the
155 costs of acquisition for health care providers.
156 In making investments, the board may consider the inclusion,
157 where feasible, of potential participation of the fund in the future
158 economic growth of the institutions, organizations, and enterprises
159 in which the investment is made.
160 The board shall, in consultation with the advisory committee
161 established pursuant to subsection (h) and such other advisors and
162 consultants as the board may from time to time retain, adopt a
163 detailed plan for the application of the fund in support of the
164 design, implementation, evaluation, and assessment of an
165 advanced technologies in healthcare program for the common-
-166 wealth, subject to periodic revision by the board, that ensures that
167 the fund shall be employed to provide financial and non-fmancial
168 resources to overcome barriers facing emerging advanced tech-
-169 nologies, and institutions and projects developing or using such
170 technologies, in a prudent manner consistent with the public pur-
-171 poses and interests set forth in this section. The plan, to the extent
172 practicable, may consist of at least 4 components;
173 (1) “product and market development” to establish a founda-
-174 tion for growth and expansion of the commonwealth’s advanced
175 technologies in healthcare, and related enterprise, institutions and
176 projects, including pilot and demonstration projects, production
177 incentives, and other activities designed to increase the develop-
-178 ment, production, use and affordability of advanced technologies
179 in healthcare in the commonwealth;
180 (2) “training and public information” to allow for the develop-
-181 ment and dissemination of complete, objective, and timely infor-
-182 mation, analysis, and policy recommendations related to the
183 advancement of the public purposes and interests of the fund;
184 (3) “investment” to support the growth and expansion of
185 advanced technologies in healthcare, and related enterprises, insti-
-186 tutions, and projects; and
187 (4) “research and development” within the commonwealth on
188 advanced technologies in healthcare matters.
189 The plan shall specify the expenditure of monies from the fund
190 to each of these component activities.
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(e) Subject to the approval of the board, investment activity of
monies from the fund may consist of the following: (1) an equity
fund, to provide risk capital to advanced technologies in health-
care enterprises, institutions, and projects; (2) a debt fund, to pro-
vide loans to advanced technologies in healthcare enterprises,
institutions, projects, intermediaries, providers, and users; and
(3) a market growth assistance fund, to be used to attract private
capital to the equity and debt funds. To implement these invest-
ment activities, the corporation may retain, through a bid process,
a public or private sector investment fund manager or managers,
who shall have knowledge and experience in fund management
and possess related skills in advanced technologies in healthcare
and related technologies development, to direct the investment
activity described herein and to seek other fund co-sponsors to
contribute public and private capital from the commonwealth and
other states; if the capital is appropriately segregated. The man-
ager or managers, subject to the approval of the board, shall be
authorized to retain necessary services and consultants to carry
out the purposes of the fund. The manager or managers shall
develop a business plan to guide investment decisions, which shall
be approved by the board before any expenditures from the trust
fund and which shall be consistent with the plan for the fund as
adopted by the board.
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(f) The use by the corporation of monies to implement this
section shall be considered an essential governmental function.
Notwithstanding any general or special law to the contrary, sub-
section (a) of section 4A shall apply to expenditures made from
the funds established pursuant to sections 4E and 4F; provided,
however, that no such expenditure shall be deemed to involve a
capital facility project; provided further, that no lease or license
executed in furtherance of the public purpose and interests of the
fund shall exceed 99 years in duration, and the duration and terms
shall be developed in a manner consistent with good business
practices; and provided further, that the corporation shall take no
action which contravenes the commonwealth’s reversionary
interest in any of its real property.
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(g) Subsection (k) of section 4 shall not apply to disbursements
from the fund.
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(h) (1) The chairman of the board shall, from recommendations
submitted jointly by the executive director of the Massachusetts
Technology Park Corporation and the executive director of the
Massachusetts Health and Educational Facilities Authority,
appoint an advisory committee to assist the corporation in matters
related to the fund and in the implementation of the provisions of
this section. The advisory committee shall include not more than
15 individuals with an interest in matters related to the general
purpose and activities of the fund and the knowledge and experi-
ence in at least 1 of the following areas: patient safety and med-
ical error reduction, biomedical research and education, health
care delivery, medical devices, biotechnology, pharmaceuticals,
information technology, or the concerns of health care providers
or health care users. The board shall consult with the advisory
committee in discharging its obligations under this section.
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238
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241
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243
244 (2) Advisory committee members shall serve without compen-

sation, but each committee member shall be entitled to reimburse-
ment for actual and necessary expenses incurred in the
performance of official duties. The advisory committee shall meet
at least 4 times in each year.

245
246
247
248
249 (3) Chapter 268 A shall apply to advisory committee members;

but if the corporation proposes to purchase from, sell to, borrow
from, contract with, award monies from the fund to, or otherwise
deal with any organization or enterprise in which an advisory
committee member is in any way interested or involved, such
interest or involvement must be disclosed by such member to the
advisory committee and the board in advance and recorded in the
minutes of the proceedings of the corporation; and no advisory
committee member having such an interest or involvement may
participate in any decision relating to such organization or enter-
prise.

250
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257
258
259
260 (i) The books and records of the corporation relative to expen-

ditures and investments of monies from the fund shall be subject
to a biennial audit by the auditor of the commonwealth.

261
262
263 (j) Beginning with the fiscal year ending on June 30, 2004, on

or by 15th day of each quarter of each year, the board, in conjunc-
tion with the advisory committee, shall submit to the governor, the
house and senate committees on ways and means, the house and
senate committees on science and technology, the joint committee

264
265
266
267
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268 on commerce and labor and the joint committee on health care the
269 following: (1) a list of recipients of grants or other monies from
270 the fund, together with the associated amounts committed from
271 the fund and the resultant amounts that will be leveraged from
272 federal and private sources, a detailed statement of the specific
273 costs and benefits of the award, and other material elements of the
274 award, (2) a quarterly statement of cash inflows and outflows
275 detailing the sources and uses of funds, (3) a forecast of future
276 payments based on current binding obligations, and (4) a detailed
277 breakdown of the purposes and amounts of administrative costs
278 charges to the fund.

1 SECTION 21. Chapter 40J of the General Laws is hereby
2 amended by adding the following 2 sections:-
3 Section 13. As used in this section and in section 14, the
4 following words shall, unless the context clearly requires other-
-5 wise, have the following meanings:
6 “Affiliated company”, a company that is same entity directly or
7 indirectly or owns or controls 5 per cent or more of the voting
8 rights or 5 per cent or more of the value of all classes of stock of
9 the corporation surrendering the tax benefit.

10 “Department’, the Massachusetts department of revenue.
11 “New or expanding company”, a corporation that:
12 (1) has significant operations in the commonwealth and
13 (2) has fewer than 150 employees, of whom at least 75 per cent
14 are Massachusetts based employees filling a position or job in the
15 commonwealth.
16 “Tax Benefit”, the amount of research and development tax
17 credit and the amount of unused net operating loss carryover that
18 has not been applied to the current tax year.
19 Section 14. (a) The department shall establish the Massachu-
-20 setts Tax Credit Certificate Program, a corporate business tax ben-
-21 efit program certificate transfer program to allow new or
22 expanding companies with tax benefits to surrender those tax ben-
-23 efits for use by other corporate business taxpayers in the state.
24 (b) The department, with the assistance of the Massachusetts
25 Technology Park Corporation, shall review and approve applica-
-26 tions by new or expanding companies with unused but otherwise
27 allowable tax benefits to surrender those tax benefits in exchange
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28 for private financial assistance to be made by the corporate busi-
-29 ness taxpayer that is equal to at least 75 per cent of the amount of
30 the surrendered tax benefit. The company surrendering the tax
31 benefits shall not be an affiliated company to the corporate busi-
-32 ness taxpayer that purchase the surrendered benefits. All applica-
-33 tions shall be received on or before June 30 for the next
34 succeeding state fiscal year.
35 (c) Successful applications shall meet the following criteria:
36 (1) Ten per cent job growth in each of the last 2 years, 20 per
37 cent job growth over the last 2 years or for companies in existence
38 for less than 2 years, 10 per cent job growth for each year of its
39 existence;
40 (2) companies that have surrendered benefits in the past shall
41 have 10 per cent job growth in each of the years in which it sur-
-42 rendered benefits;
43 (d) The department may also consider the following criteria
44 (1) the company’s long term viability;
45 (2) whether the company’s products are sufficiently innovative
46 to provide a competitive advantage;
47 (3) whether the company has sufficient resources to operate in
48 the short term; and
49 (4) whether the proposed financial assistance will result in sig-
-50 nificant growth in permanent, full-time employment in the com-
-51 monwealth.
52 (e) The department may require certifications or audits to deter-
-53 mine compliance with subsection (c) and subsection (d).
54 (f) The total amount of the tax credit transfers authorized by the
55 department shall not exceed $5,000,000 for any given year. The
56 maximum annual value of tax benefits that a corporation may sur-
-57 render under the program is $500,000. The maximum lifetime
58 value of tax benefits that a company shall be allow to surrender
59 shall not exceed $3,000,000. No application shall be approved in
60 which the new or expanding company: (1) has demonstrated posi-
-61 live net income in any of the two previous full years of ongoing
62 operations as determined on its financial statements; or (2) has
63 demonstrated a ratio in excess of 110 per cent or greater of oper-
-64 ating revenues divided by operating expenses in any of the two
65 previous full years of operations as determined on its financial
66 statements; or (3) is directly or indirectly at least 50 per cent
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67 owned or controlled by another corporation that has demonstrated
68 positive net income in any of the 2 previous full years of ongoing
69 operations as determined on its financial statements or is part of a
70 consolidated group of affiliated corporations, as filed for federal
71 income tax purposes, that in the aggregate has demonstrated posi-
-72 live net income in any of the 2 previous full years of ongoing
73 operations as determined on its combined financial statements.
74 (g) The department shall issue Corporation Business Tax Ben-
-75 efit Certificates to successful applicants.
76 (h) A corporation that acquires a Corporation Business Tax
77 Benefit Certificate shall enter into a written agreement with the
78 new or expanding company concerning the terms and conditions
79 of the private financial assistance made in exchange for the Cor-
-80 poration Business Tax Benefit Certificate.
81 (i) Any new or expanding business who applies for a Tax Ben-
-82 efit Certificate under this program shall pay a non-refundable fee
83 of $l,OOO for its first application and a $5OO fee for its second and
84 subsequent applications.
85 (j) The department shall promulgate regulations necessary to
86 implement these sections.

1 SECTION 22. The General Laws are hereby amended by
2 inserting after chapter 43C the following chapter:—

3
4

5 Section I. This chapter shall apply in a city or town upon its
6 acceptance pursuant to section 4 of chapter 4. Sections 2 to 5,
7 inclusive, shall be adopted together, but collectively may be
8 adopted without section 6. If section 6 is adopted, then sections 2
9 to 5, inclusive, shall also be adopted. The adoption of any portion

10 of this chapter shall be deemed to be an amendment to any con-
-11 trary laws, local charters or laws having the force of charters.
12 Section IA. Subject to appropriation and upon certification of
13 the commissioner of revenue, the state treasurer shall annually
14 distribute to cities and towns which adopt this chapter a total
15 amount not to exceed 3 per cent of the sum of funds distributed
16 pursuant to section 25A of chapter 58 to all cities and towns

CHAPTER 43D.
EXPEDITED PERMITTING.
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17 which have adopted this chapter. The allocation of funds to each
18 city or town shall be by a formula to be developed by the division
19 of local services of the department of revenue. The commissioner
20 of revenue shall report to the secretary of administration and
21 finance and the house and senate committees on ways and means
22 by April 1, 2004 on the formula it proposes to adopt, and any
23 related recommendations for legislation.
24 Section 2. The following words shall have the following mean-
-25 ings unless the context clearly requires otherwise:
26 “Issuing Authority”, a local board, commission, department or
27 other municipal entity that is responsible for issuing permits,
28 granting approvals or otherwise involved in land use development.
29 “Municipality”, the locality acting through the relevant issuing
30 authority as it pertains to actions required or allowed by this
31 chapter.
32 “Office”, the municipal office of permit coordination provided
33 for in subsection (b) of section 3,
34 “Permit”, a permit formal determination, order of conditions,
35 license, certificate, authorization, registration, plan approval,
36 zoning relief or other approval or determination with respect to
37 the use or development of land or structures required by any
38 issuing authority including but not limited to those under statutory
39 authorities contained in chapter 40A, sections 81A through 81J,
40 inclusive and sections 81X through 81GG inclusive, of chapter 41,
41 sections 40 and 40A of chapter 131, sections 26 to 32, inclusive of
42 chapter 111, chapter 40C, sections 13 and 14 of chapter 148,
43 chapter 772 of the acts of 1975, or otherwise under state law or
44 local by-law or ordinance adopted under home rule authority, and
45 all associated regulations, bylaws and rules, but not including
46 building permits or approvals pursuant to sections 810 through
47 81W, inclusive, of chapter 41. “Permit” shall not include the
48 licensing of an individual to engage in a profession or the decision
49 of an agency to dispose of property under its management or con-
-50 trol. “Permit” shall also not include predevelopment reviews con-
-51 ducted by the municipal office of permit coordination or a
52 technical review team. Permits and approvals shall not include
53 permits and approvals granted by the Massachusetts Water
54 Resources Authority under its authority or under authority dele-
-55 gated from an agency otherwise covered by this chapter. Permits
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56 and approval actions taken pursuant to a federal delegation shall
57 be excepted only to the extent that the terms of such delegation
58 are inconsistent with this chapter.
59 “Technical review team”, an informal working group consisting
60 of representatives of the various issuing authorities designated by
61 the head of their issuing authority, to review requests submitted
62 under the procedures established pursuant to sections 3 to 6. The
63 technical review team shall not include members of the zoning
64 board of appeals.
65 Section 3. (a) The municipality shall, within 180 days of accep-
-66 tance of any of the provisions of sections 2 to 6, amend where
67 necessary, rules and regulations on permit issuance to conform
68 with those sections and may adopt guidelines consistent with this
69 chapter. The municipality shall collect and ensure the availability
70 of, and the issuing authorities shall memorialize and ensure the
71 availability of, all governing statutes, local ordinances, by-laws,
72 regulations, procedures and protocols pertaining to each permit.
73 The municipality is encouraged to compile a comprehensive per-
-74 mitting process guidebook and to provide other informational
75 assistance relative to permitting through a single point of contact
76 established pursuant to subsection (b).
77 (b) A city or town shall establish, or designate an existing
78 office or staff member to serve as, a single point of contact for the
79 purposes of coordinating and facilitating the land use permitting
80 process. The office or staff member so designated shall be the
81 municipal office of permit coordination, hereinafter referred to as
82 the office. In fulfilling the functions established in this chapter,
83 the office shall consult with the authorities having substantive
84 jurisdiction over the issuance of permits. To the greatest extent
85 possible, the office shall fulfill the procedural responsibilities of
86 the municipality.
87 (c) The municipality shall establish a procedure for coordinated
88 and concurrent review of all permit reviews required for a single
89 project and, where feasible, shall coordinate municipal review
90 with state review. Nothing in sections 2 to 6, inclusive, shall be
91 construed to alter the substantive jurisdictional authority of
92 issuing authorities.
93 (d) The municipality, through the office, shall establish a proce-
-94 dure whereby the municipality shall identify, based upon submis-
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95 sion by the applicant of a form provided by the municipality all
96 permits, reviews and predevelopment reviews required for a pro-
-97 ject; all required scoping sessions, public comment periods and
98 public hearings; and all additional specific applications and sup-
-99 plemental information required for review, including, where
100 applicable, the identification of potential conflicts of jurisdiction
101 or substantive standards with abutting municipalities. The munici-
-102 pality shall notify the applicant of such requirements in writing
103 within 20 business days from receipt of the completed form. The
104 municipality may provide for pre-application conferences to facil-
-105 itate this process.
106 The office and the applicant may publish an early notice in a
107 local paper, and a statewide paper or the Environmental Monitor,
108 with a description of the project and scope of review preliminarily
109 suggested by the office. The early notice shall be in addition to
110 any required notice for required public hearings and may, at the
111 municipality’s option, direct inquiries to either the office or the
112 applicant.
113 The failure of a municipality to notify an applicant of a require-
-114 ment of a public hearing or comment period shall not waive the
115 legal requirement for any such requirement. If, at any time, an
116 issuing authority determines that a permit or other predevelop-
-117 ment review is required which it did not previously identify, it
118 shall immediately notify the applicant by certified mail and shall,
119 where public notice and comment or hearing are not required,
120 complete action on the application filed for the previously uniden-
-121 tified permit within 35 days of receipt of the completed applica-
-122 tion or not later than the latest required decision date for a
123 pending permit, whichever is later. Where public notice and corn-
-124 ment or hearing are required for the previously unidentified
125 permit, the required action date shall be not later than 35 days
126 from the later of the close of the hearing or comment period,
127 which shall be scheduled to commence as quickly as publication
128 allows.
129 (e) The municipality shall establish a procedure, following the
130 notification of the required submissions for review as set forth in
131 subsection (d), for determining the completeness of the submis-
-132 sion by the applicant of all materials required for the review of the
133 project, which shall be not later than 10 business days after receipt
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of the application materials. If the municipality fails to send noti-
fication that an application is not complete within that time
period, the application shall be deemed complete. If the munici-
pality determines the application is not complete, the written
notice shall include a concise statement regarding the reasons why
the application is incomplete. The resubmission of the application
or the submission of such additional information required by the
municipality shall commence a new period for review of the addi-
tional information for purposes of determining completeness.

134
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(f) The municipality shall, within 180 days after acceptance of
any provision of sections 2 to 6, establish time periods within
which all permit reviews shall be conducted and completed. The
timelines shall begin to run upon issuance of the notice that the
application materials are complete pursuant to subsection (e). The
timeline shall not exceed 90 days for reviews which do not require
public hearings and 120 days for reviews which require a public
hearing. The procedure shall provide for the consolidation of
public hearings and public notices. Where appropriate, the munic-
ipality may establish general permits and permits by rule which
shall consist of standards of performance specified by the issuing
authority and shall be authorized after a written filing by the
applicant.
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155
156 (g) (i) If the issuing authority fails to act within the time period

established by the municipality pursuant to subsection (f), the
relief requested shall be deemed granted by operation of law. In
that event, within 14 days from the date of expiration of the time
period, the applicant shall file an affidavit with the city or town
clerk, attaching the application, setting forth the facts giving rise
to the automatic approval and stating that notice of the automatic
grant has been mailed, by certified mail, to all parties to the pro-
ceedings and all person entitled to such notice of hearing in con-
nection with the application. Appeals from the automatic grant, if
any, shall be filed by an aggrieved person within 20 days after the
date the city or town clerk received the affidavit in accordance
with section 17 of chapter 40A. A plaintiff shall provide written
notice of such action with a copy of the complaint to all parties on
the administrative record within 10 business days after filing the
complaint and an affidavit of such notice shall be filed with the
court. If no such affidavit is filed within that time, the complaint
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172
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shall be dismissed. The court shall advance any action so that it
may be heard and determined as soon as possible. The court shall
hear all evidence and determine the facts, and upon the facts
determined, make such decree as justice and equity may require.

173
174
175
176

(ii) An automatic grant of approval shall not occur where;
(a) the city or town has made a timely determination that the
application is not complete in accordance with its regulations;
(b) the final application contained false or misleading informa-
tion; or (c) substantial changes to the project which affect the
information required to process the permit application have
occurred since the filing of the application.

177
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(iii) A time period specified in this section may be waived or
extended for good cause by written request of the applicant with
the consent of the municipality or by the written request of the
head of the issuing authority with the consent of the applicant. A
time period specified by this section shall be extended when the
issuing authority determines in writing either; (a) that action by
another federal, state or municipal government agency is required
before the issuing authority may act; (b) that judicial proceedings
affect the ability of the issuing authority or applicant to proceed
with the application; or (c) that enforcement proceedings which
could result in revocation of an existing permit for that facility or
activity and denial of the application have been commenced.
When the reason for the extension is no longer applicable, the
issuing authority shall immediately notify the applicant, and shall
complete its decision within the time periods specified in this
section, beginning the day after such notice is issued.

184
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191
192
193
194
195
196
197
198
199
200 Any time period specified in this section may be extended by

the head of the issuing authority where significant public com-
ment has been received which would, on its face, appear to consti-
tute grounds for the issuing authority to deny the permit or
significantly modify the permit.

201
202
203
204
205 An extension of a time period must be filed by the issuing

authority with the city or town clerk prior to the end of the other-
wise applicable time period.

206
207
208 (iv) An issuing authority may not use lack of time for review as

a basis for denial of a permit if the applicant has provided a com-
plete application in accordance with sections 2 to 5, inclusive and
section 6, where applicable.

209
210
211
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(h) The municipality shall establish an informal procedure to
allow permit applicants to obtain advisory review by a technical
review team of any issue of law, policy, procedure, or classifica-
tion that the applicant claims is in dispute between the applicant
and the issuing authority which has affected or will affect the
ability of the applicant to obtain timely review of the permit appli-
cation. Procedures shall provide for filing by the applicant of a
request for review, representation by the permit issuing authority
on the technical review team, and a period not to exceed 30 days
for issuance of a decision. Invocation of this procedure shall toll
the review time periods. An advisory determination or ruling
made pursuant to a procedure established in this section shall not
constitute a decision or final action and shall not be subject to any
right of administrative or judicial review.
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223
224
225
226 In addition to any fees that may be assessed by an issuing

authority pursuant to sections 53 and 53G of said chapter 44, the
office may establish an additional and separate fee for the carrying
out of its duties under any provision of sections 2 to 7 and may
deposit such fees in a special account. Any such account shall be
established by the municipal treasurer in the municipal treasury
and shall be kept separate and apart from other monies. The
special account, including accrued interest, if any, shall be
expended at the direction of the office or another office designated
to serve as that office, without further appropriation; provided,
however, that such funds shall be expended by it only in connec-
tion with carrying out its responsibilities under any provision of
sections 2 to 7. At the sole discretion of the office, an annual sur-
plus in fees may be used for the development of the regional
plans, subject to matching funds by the municipal legislative
body.
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234
235
236
237
238
239
240
241
242 Section 4. Any administrative appeal from a permitting deci-

sion shall be filed within 21 days after the issuing authority ren-
ders a decision. Nothing in this subsection shall be construed to
create rights of appeal where a statutory form of administrative
review or appeal is not otherwise provided.

243
244
245
246
247 Section 5. (a) Permits shall transfer automatically to successors

in title, except for permits where financial ability to meet permit
requirements, posting of a bond or the qualifications of an appli-
cant are a condition or requirement for obtaining the permit, and

248
249
250
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251 the permit expressly requires approval of the issuing authority
252 before transfer. Within 180 days of the acceptance of sections 2 to
253 6, the municipality shall publish in a local newspaper and in a
254 statewide newspaper or the Environmental Monitor a list of all
255 permits which require of the authority before transfer.
256 (b) Issuing authorities having substantive jurisdiction over
257 permit issuance, in consultation with the office, may develop pro-
-258 cedures for simplified permit renewals and annual reporting
259 requirements. If no such procedures are developed, renewals of
260 permits shall be governed by the same procedures and timelines as
261 specified in sections 2to 5, inclusive and section 6, where applic-
-262 able.
263 (c) Permit modification requests shall be reviewed by an
264 issuing authority within timeframes set forth in this paragraph. An
265 issuing authority shall inform an applicant within 15 business
266 days of receipt of a request whether the modification is approved,
267 denied, determined to be substantial or additional information is
268 required by the issuing authority in order to issue a decision. If
269 additional information is required, the issuing authority shall
270 inform an applicant within 15 business days after receipt of the
271 required additional information whether the modification is
272 approved or denied or that additional information is still required
273 by the issuing authority in order to render a decision. In cases in
274 which the issuing authority determines that a requested modifica-
-275 tion is substantial, the original timeframes for permit categories as
276 set forth in subsection (f) of section 3 shall apply.
277 (d) Permits issued pursuant to sections 2to 5, inclusive, shall
278 expire 2 years from the date of the expiration of the applicable
279 appeal period unless exercised sooner. Where permits cover mul-
-280 tiple buildings, commencement and continuation of construction
281 of 1 building shall preserve the permit validity. Nothing in this
282 section shall limit the effectiveness of section 6 of chapter 40A.
283 Section 6. (a) A municipality which also accepts this section
284 shall adopt procedures in this section for the designation and
285 development of priority development sites.
286 (b) For the purposes of this section, the following words shall
287 have the following meanings unless the context clearly requires
288 otherwise:
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“Priority development site”, a privately or publicly owned,
municipally designated property which, at the request of the
owner, is entitled to proceed with state and local permitting
processes based upon a master plan of building sizes, categories
of use and other relevant land use issues, including brownfields.
There may be several different parcels or projects within a single
priority development site.

289
290
291
292
293
294
295

“Priority master plan”, a master plan for a priority development
site which contains all information necessary to conduct a review
of a priority development site for the purposes of state and munic-
ipal land use permits and reviews.

296
297
298
299
300 “Priority proposal”, a document containing all information

related to an actual proposed development project within a pri-
ority development site.

301
302
303 (c) To be eligible for designation as a priority development site,

the property shall (i) be commercially or industrially zoned; and
(ii) be eligible under applicable zoning provisions, including
special permits or other discretionary permits, for the construction
of a building of 90,000 square feet of gross floor area or more.
Municipalities, with advice and consent of the Massachusetts
office of business development, may designate a property which
does not meet these criteria if they determine that a proposed
property presents an important opportunity for a commercial or
industrial use.

304
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312
313 (d) To have a property designated as a priority development

site, the owner of the property shall file a request with the office.
The request shall include a description of the property and build-
ings and evidence of compliance with the eligibility criteria in this
section. The municipality shall issue a decision within 20 days.
Each municipality shall establish a procedure for reviewing
requests and making designations and shall weight favorably
plans which are consistent with existing or proposed area growth
management and planning documents.
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(e) If designated, the owner shall consult with the Massachu-
setts office of business development and the executive office of
environmental affairs, which shall designate a high-level represen-
tative to coordinate this process, to develop the scope of informa-
tion required for a priority profile.
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327 (f) Any required reviews established pursuant to sections 61 to
328 62H, inclusive, of chapter 30 or sections 26 to 27C, inclusive, of
329 chapter 9 shall be conducted concurrently and shall conclude
330 within 120 days of a state determination of completeness of
331 required review materials, as shall be established by the executive
332 office of environmental affairs. The secretary of environmental
333 affairs and the state secretary shall establish timeframes for all
334 required filings and additional filings by the applicant in order to
335 comply with this subsection. In the event an applicant fails to
336 comply with all relevant timeframes, the time shall be tolled until
337 the applicant files the required documents.
338 (g) Notwithstanding any law to the contrary, a public notice or
339 hearing necessitated by a proposed project on a priority develop-
-340 ment site shall be consolidated into a single hearing by the office
341 and the commonwealth.
342 (h) A developer of a project within a priority development site
343 shall file a priority proposal.
344 (i) The municipality and the executive office of environmental
345 affairs shall prepare a form for priority proposals for priority
346 development sites and shall designate one representative to review
347 priority proposals. Municipal and state agencies shall render
348 permit decisions within 60 days of issuance of receipt of a corn-
-349 pleted priority proposal which falls within the priority profile or
350 which falls within 10 percent differential of the priority profile,
351 and within 90 days for all other priority proposals.
352 (j) Permits and approvals issued relative to a priority develop-
-353 ment site shall expire 5 years from the date of issuance unless
354 exercised sooner. A project or parcel for which a priority proposal
355 has been filed within the 5 year period shall be eligible for this
356 process. Changes in the law subsequent to the issuance of permits
357 based upon the priority proposal shall not invalidate the permits or
358 review certificates.
359 (k) A priority development site shall also be eligible for the
360 following benefits:
361 (i) priority consideration for Community Development Action
362 Grants and Public Works Economic Development Grants;
363 (ii) accelerated consideration for other state resources such as
364 quasi-public financing and training programs;
365 (iii) brownfields remediation assistance; and
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(iv) enhanced marketing of the site by the Massachusetts office
of business development.

366
367
368 (1) This section shall not apply where the municipality and

commonwealth determine that the priority master plan or any
required submissions have omitted requested or relevant informa-
tion or contained false or misleading information.

369
370
371

Section 7. If any part of sections 1 to 6, inclusive, shall be
found by a court of law to be unconstitutional, invalid or in con-
flict with federal or state requirements which are a condition
precedent to the allocation of federal or state funds to a munici-
pality or with the delegation of a federal or state permitting pro-
gram, the remainder of these sections shall not be affected
thereby.

372
373
374
375
376
377
378

SECTION 23. Section 6 of chapter 62 of the General Laws, as
appearing in the 2003 Official Edition, is hereby amended by
striking out, in line 213, the word “five” and inserting in place
thereof the following figure:- 7.

1
9

3
4

SECTION 24. Chapter 62 of the General Laws is hereby
amended by inserting after section 61, as appeaing in the 2002
Official Edition, the following section:—

9

3

Section 6J. (a) For the purposes of this section, the following
words shall have the following meanings unless the context
clearly requires otherwise:

4
5
6

“Certified rehabilitation”, the rehabilitation of a qualified his-
toric structure that has been approved and certified by the
chairman of the Massachusetts historical commission as being
consistent with the standards established by the secretary of the
United States Department of the Interior for rehabilitation of his-
toric properties.

7
8
9

10
11
12

“Income-producing property credit”, shall mean the tax credit
allowable under clause (i) of subsection (a) of section 3.

13
14

“Owner-occupied property credit”, the tax credit allowable
under clause (ii) of subsection (a) of section 3.

15
16

“Qualified historic structure”, a building or structure located
within the commonwealth that is individually listed on the
National Register of Historic Places or is a contributing building
within a district that is listed on the National Register of Historic

17
18
19
20
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21 Places or which has been determined by the Massachusetts Histor-
-22 ical Commission to be eligible for listing on the National Register
23 of Historic Places, and which all or any portion thereof which is
24 owned, in whole or in part, by a taxpayer.
25 “Qualified rehabilitation expenditure”, an amount properly
26 chargeable to a capital account and, in the case of a taxpayer
27 claiming an income-producing credit, is of a character subject to
28 federal depreciation allowance under section 47 of the Internal
29 Revenue Code, incurred in connection with the certified rehabili-
-30 tation of a qualified historic structure; provided, however, that
31 such term shall not include any personal property or the cost of
32 acquiring any building or interest thereon;
33 “Substantial rehabilitation” and “substantially rehabilitated” for
34 an income-producing credit, the qualified rehabilitation expendi-
-35 tures of the building during the 24-month period selected by the
36 taxpayer ending with or within the taxable year exceed 25 per cent
37 of the taxpayer’s adjusted basis in such building and its structural
38 components as of the beginning of such period. In the case of any
39 rehabilitation that may reasonably be expected to be completed in
40 phases set forth in architectural plans and specifications com-
-41 pleted before the rehabilitation begins, the applicable period
42 referred to in this definition shall be 60 months.
43 (b) (1) A person, firm, partnership, trust, estate, limited liability
44 company, corporation or other business entity that incurs qualified
45 rehabilitation expenditures shall be allowed a credit, to be com-
-46 puted as hereinafter provided, against the tax imposed by this
47 chapter. The amount of the credit shall be equal to 30 per cent of
48 the qualified rehabilitation expenditures made by such taxpayer
49 with respect to a qualified historic structure, and may only be
50 taken by the taxpayer upon completion of the rehabilitation work
51 and approval of such work as provided in this section. The credit
52 may be an owner-occupied property credit or an income-pro-
-53 ducing property credit, as follows:
54 (i) with respect to owner-occupied property of a taxpayer, the
55 credit allowable under this section shall not exceed $50,000 or, in
56 the case of married persons filing separate returns, the amount of
57 such credit shall be divided between them equally or in such
58 manner as they may both elect. If a taxpayer incurs qualified reha-
-59 bilitation expenditures in relation to more than I residence in the
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60 same year, the total amount of the credit allowed under this
61 section for all expenditures shall not exceed $50,000; and
62 (ii) with respect to income-producing property of a taxpayer,
63 the credit allowable under this section shall be allowed for the tax-
-64 able year in which the substantially rehabilitated property is
65 placed in service, which shall occur when occupancy of the entire
66 structure or some identifiable portion of the structure is permitted.
67 (2) If an income-producing property credit allowable for any
68 taxable year exceeds the taxpayer’s tax liability for the year in
69 which the substantially rehabilitated property is placed in service,
70 the amount that exceeds the taxpayer’s tax liability may be carried
71 forward for credit against the taxes imposed for the succeeding 5
72 years, or until the full credit is used, whichever occurs first.
73 Income-producing property credits allowed to a partnership, a
74 limited liability company taxed as a partnership or multiple
75 owners of property shall be passed through to the persons desig-
-76 nated as partners, members or owners, respectively, pro rata or
77 pursuant to an executed agreement among such persons desig-
-78 nated as partners, member or owners documenting an alternative
79 distribution method without regard to their sharing of other tax or
80 economic attributes of such entity.
81 (3) Taxpayers eligible for an income-producing property credit
82 may assign, transfer or convey the credits, in whole or in part, by
83 sale or otherwise to an individual or entity and such transferee
84 shall be entitled to offset income imposed by this chapter with the
85 same effect as if the transferee had incurred the qualified rehabili-
-86 tation expenditures. The assignor shall perfect such transfer by
87 notifying the department of revenue in writing within 90 days
88 following the effective date of the transfer and shall provide any
89 information as may be required by the Department of Revenue to
90 administer and carry out this section.
91 (c) (1) A certified rehabilitation shall require:
92 (i) an initial certification by the Massachusetts historical com-
-93 mission that the structure meets the definition of qualified historic
94 structure;
95 (ii) a second certification by the Massachusetts historical corn-
-96 mission, to be issued prior to construction, certifying that if com-
-97 pleted as proposed, the rehabilitation work will meet the standards
98 required for a certified rehabilitation; and
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99 (iii) a final certification by the Massachusetts historical coin-

100 mission, issued when construction is completed, certifying that the
101 work was completed as proposed and that the costs are consistent
102 with the work completed. Such final certification shall be accept-
103 able as proof that the expenditures related to such construction
104 qualify as qualified rehabilitation expenditures for purposes of the
105 credit allowed under this section
106 (2) A rehabilitation shall not be treated as complete before the
107 date of the certification referred to in clause (iii) of paragraph (1).
108 (d) A taxpayer who leases his property shall be treated as the
109 owner thereof if the remaining term of the lease as of the date
110 determined under regulations prescribed by the commissioner of
111 revenue is not less than such minimum period as the regulations
112 require
113 (e) The percentage of the total expenditures made in the reha-
114 bilitation of the exterior of a building containing condominium
115 dwelling units shall be attributed to each unit within the building,
116 based upon the percentage of space each unit occupies within the
117 building and, in the case of a building where less than the entire
118 building is used as a residence of the taxpayer, only the portion of
119 the total expenditures made in the rehabilitation of the building
120 that is attributable to the residence of the taxpayer shall be treated
121 as qualified rehabilitation expenditures
122 (f) For a qualified historic structure, qualified rehabilitation
123 expenditures applicable to an income-producing property credit
124 shall be treated for purposes of this section as made:
125 (i) on the date substantial rehabilitation is completed; or
126 (ii) to the extent provided by the commissioner of revenue by
127 regulation, when such expenditures are properly chargeable to a
128 capital account. Regulations under this clause shall include a rule
129 similar to the rule under section 50(a)(2) of the Internal Revenue
130 Code relating to recapture if property ceases to qualify for
131 progress expenditures.
132 (g) (1) If, before the end of the 5-year period beginning on the
133 date on which the rehabilitation of the building is completed: (i)
134 the taxpayer disposes of such taxpayer’s interest in such building;
135 or (ii) in the case of an owner-occupied property credit, the
136 building ceases to be used as a residence of the taxpayer, then the
137 taxpayer’s tax imposed by this clause for the taxable year in which



[October50 SENATE —No. 2124

such disposition or cessation occurs shall be increased by the
recapture percentage of the credit allowed under this section for
all prior taxable years with respect to such rehabilitation.

138
139
140

(2) For the purposes of paragraph (1), the recapture percentage
shall be the product of the amount of credit claimed by the tax-
payer multiplied by a ratio, the numerator of which is the number
of months the building is owned by the taxpayer or, in the case of
a homeowner, used as the taxpayer’s residence and the denomi-
nator of which is 60.

141
142
143
144
145
146

(h) For the purposes of this section, if a credit is allowed under
this section for any expenditure with respect to any property, the
increase in the basis of such property which would, but for this
paragraph, result from such expenditure shall be reduced by the
amount of the credit so allowed.

147
148
149
150
151
152 (i) The chairman of the Massachusetts historical commission

shall prescribe such regulations as may be appropriate to carry out
the purposes of this chapter, including the imposition of a fee for
the processing of applications for the certification of any rehabili-
tation under this chapter; provided, however, that the amount of
such fee shall only be used to defray expenses associated with the
processing of applications.

153
154
155
156
157
158

SECTION 25. Section 31A of chapter 63 of the General Laws,
as most recently amended by section 206 of chapter 26 of the acts
of 2003, is hereby amended by striking out paragraphs (k) and (1)
and inserting in place thereof the following 2 paragraphs;—

9

3
4
5 (k) Paragraphs (a) and (0 shall not be available for the taxable

years ending on or after December 31, 1993.6
7
8

(I) Paragraphs (i) and (j) shall be available only for the taxable
years ending on or after December 31, 1993.

SECTION 26. Section 38C of chapter 63 of the General Laws,
as amended by Chapter 4 of the Acts of 2003, is hereby further
amended by striking said section and inserting in place thereof the
following:—

1
9

3
4

Section 38C, Every corporation organized under or subject to
chapter 1568 and every limited liability company organized under
chapter 156 C which is not classified as a partnership and has
elected to be taxed as a corporation separate from its members for

5
6
7
8
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9 federal income tax purposes which is engaged in manufacturing,
10 or in research and development of products capable of being man-
-11 ufactured in the commonwealth shall for the purposes of this
12 chapter be deemed to be a domestic manufacturing corporation, or
13 a domestic research and development corporation. Every domestic
14 manufacturing corporation shall be taxed in the same manner and
15 shall have the same duties under this chapter and chapter sixty-
-16 two C as a domestic business corporation, except insofar as the
17 determination of the excise under this chapter may be affected by
18 reason of the exemption from local taxation of the machinery of a
19 domestic manufacturing corporation.
20 A domestic research and development corporation for the pur-
-21 poses of this section is one whose principal activity is research
22 and development and which, during the taxable year, derives more
23 than two thirds of its receipts from or incurs more than two thirds
24 of its expenditures, exclusive of manufacturing related expendi-
-25 tures included in determining its gross profit, allocable to such
26 activity. Receipts from research and development shall include
27 receipts from the provision of research and development services
28 and from royalties or fees derived from the licensing of patents,
29 know-how or other technology developed from research and
30 development. For purposes of this section, research and develop-

-31 ment is experimental or laboratory activity having as its ultimate
32 goal the development of new products, the improvement of
33 existing products, the development of new uses for existing prod-
-34 ucts, the development or improvement of methods for producing
35 products; and does not include testing or inspection for quality
36 control purposes, efficiency surveys, management studies, con-
-37 sumer surveys or other market research, advertising or promo-
-38 tional activities, or research in connection with literacy, historical
39 or similar projects.
40 Nothing in this section shall be construed to provide for an
41 exemption from local taxation of the machinery of a corporation
42 deemed to be a domestic research and development corporation
43 which is not deemed to be a domestic manufacturing corporation.

1 SECTION 27. Section 38Q of chapter 63, of the General Laws,
2 as appearing in the 2003 Official Edition, is hereby amended by
3 striking out, in line 3, the figure “5” and inserting in place thereof
4 the following figure:— 7.
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1 SECTION 28. Section 428 of chapter 63 of the General Laws,
2 as amended by Chapter 4 of the Acts of 2003, is hereby further
3 amended by striking said section and inserting in place thereof the
4 following:—
5 Section 428. Every foreign limited liability company taxed as a
6 corporation separate from its members for federal income tax pur-
-7 poses and every corporation, association or organization estab-
-8 lished, organized or chartered under laws other than those of the
9 commonwealth, which has a usual place of business in the com-

-10 monwealth, and is engaged in manufacturing therein, or engaged
11 therein in research and development of products capable of being
12 manufactured therein, shall, for the purposes of this chapter, be
13 deemed to be a foreign manufacturing corporation or a foreign
14 research and development corporation. Every foreign manufac-
-15 luring corporation shall be taxed in the same manner and shall
16 have the same duties under this chapter and chapter sixty-two Cas
17 other foreign corporations, except insofar as the determination of
18 the excise under this chapter may be affected by reason of the
19 exemption from local taxation of the machinery of a foreign man-

-20 ufacturing corporation. A foreign research and development cor-
-21 poration for the purposes of this section is one whose principal
22 activity herein is research and development and which derives
23 more than two thirds of its receipts attributable to the common-
-24 wealth from the activity or incurs more than two thirds of its
25 expenditures attributable to the commonwealth, exclusive of man-
-26 ufacturing related expenditures included in determining its gross
27 profit, allocable to the activity. Receipts from research and devel-
-28 opment shall include receipts from the provision of research and
29 development services and from royalties or fees derived from the
30 licensing of patents, know-how or other technology developed
31 from research and development. For purposes of this section,
32 research and development is experimental or laboratory activity
33 having as its ultimate goal the development of new products, the
34 improvement of existing products, the development of new uses
35 for existing products, the development or improvement of
36 methods for producing products; and does not include testing or
37 inspection for quality control purposes, efficiency surveys, man-
-38 agement studies, consumer surveys or other market research,
39 advertising or promotional activities, or research in connection
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40 with literacy, historical or similar projects. Nothing in this section
41 shall be construed to provide for an exemption from local taxation
42 of the machinery of a corporation deemed to be a foreign research
43 and development corporation which is not deemed to be a foreign
44 manufacturing corporation.

1 SECTION 29. Chapter 94 of the General Laws is hereby
2 amended by striking out section 998, as appearing in the 2002
3 Official Edition, and inserting in place thereof the following
4 section:—
5 Section 998. No person shall sell or offer to sell or pack for
6 sale or distribution in the commonwealth fruit, vegetables or
7 turkeys in containers bearing the label or designation “native” or
8 “local” nor cause fruit, vegetables or turkeys to be advertised as
9 “native” or “local” unless the name of the state in which such

10 fruit, vegetables or turkeys were grown appears immediately after
11 the word “native” or “local”. Whoever violates this section shall
12 be punished by a fine of not more than $lOO.

1 SECTION 30. Section 305 A of chapter 94 of the General Laws,
2 as appearing in the 2002 Official Edition, is hereby amended by
3 inserting after the word “section.”, in line 13, the following sen-
-4 tence:— The commissioner of public health shall not, however,
5 require any manufacturer, producer or processor of food subject to
6 this chapter including, but not limited to, milk, cream, apples, and
7 maple syrup, to conduct or fund tests of its private water supply
8 other than tests for total coliform, nitrates and nitrites, if water
9 from the supply is not to be used as an ingredient of a manufac-

-10 tured or processed food. For the purpose of this section, water
11 from a private water supply shall be considered an ingredient of
12 manufactured or processed food only if it constitutes 1 per cent or
13 more by volume of the food.

1 SECTION 31. Chapter 112 of the General Laws is hereby
2 amended by inserting after section 1 2CC the following 2 sec-
-3 tions:—
4 Section 12DD. The general court finds and declares that:
5 (a) human embryonic stem cell research, and other research in
6 regenerative medicine present a significant chance of yielding
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7 fundamental biological knowledge from which may emanate ther-
-8 apies to relieve, on a large scale, human suffering from disease
9 and injury.; and

10 (b) the extraordinary biomedical scientists situated within insti-
ll tutions of higher education, research institutes, hospitals and
12 biotechnology and pharmaceutical companies possess the capa-
-13 bility of contributing significantly to the welfare of mankind by
14 performing outstanding research in this field.
15 Section 12EE. (a) For the purposes of this section and section
16 12DD, the following words shall have the following meanings
17 unless the context clearly requires otherwise:
18 “Donated to medicine”, human embryonic stem cells, human
19 embryonic germ cells, placental and umbilical cord cells and any
20 human adult stem cells if, in the absence of financial inducement
21 and after fulfillment of the requirements of applicable federal and
22 state laws concerning informed consent, a person from whose
23 body, the donation originates gives the cells to another under
24 instructions that the recipient shall use such donation in biomed-
-25 ical research or to pursue the medical care of others. No embryo
26 donated for any such purposes shall be transferred to a uterus.
27 “Embryo”, a human conceptus, whether formed by fertilization,
28 somatic cell nuclear transfer or parthenogenesis.
29 “Financial inducement”, any valuable consideration, excluding:
30 (i) reimbursement for reasonable costs incurred in connection with
31 a donation; and (ii) reasonable compensation to a donor from
32 whom an oocyte is recovered and to a donor of any other cell
33 recovered by an invasive procedure for the time, burden and risk
34 of such recovery and the preparation for it.
35 “Uterus”, a uterus, artificial uterus or fallopian tube.
36 (b) It shall be the policy of the commonwealth to foster
37 research and therapies in regenerative medicine, including, in par-
-38 ticular, that research and clinical applications involving the
39 derivation and use of human embryonic stem cells, human embry-
-40 onic germ cells, placental and umbilical cord cells and any human
41 adult stem cells donated to medicine, including research and clin-
-42 ical applications involving somatic cell nuclear transplantation,
43 shall be permitted.
44 (c) Human procreative cloning is hereby prohibited.
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1 SECTION 32. Subsection (a) I of section 12J of said
2 chapter 112, as appearing in the 2002 Official Edition, is hereby
3 amended by adding the following paragraph:—
4 For the purposes of this section, “fetus” shall include a neonate
5 and an embryo, but shall exclude an embryo properly donated for
6 the purpose of medical research pursuant to section 12FF.

1 SECTION 33. Subsection (a) IV of said section 12J of said
2 chapter 112, as so appearing, is hereby amended by striking out
3 the second sentence.

1 SECTION 34. Chapter 1218 of the General Laws is hereby
2 amended by adding the following section:—
3 Section 60, (a) There shall be in the department of housing and
4 community development an employer assisted housing program to
5 help businesses develop employer assisted housing funds. A busi-
-6 ness’s employer assisted housing fund shall provide grants or
7 loans for housing located in the commonwealth for employees of
8 the business or its subsidiary, including seasonal employees,
9 whose annual household income does not exceed 120 per cent of

10 the areawide median income as determined by the United States
11 Department of Housing and Urban Development. Not less than 50
12 per cent of the business’s employer assisted housing fund shall be
13 for employees whose annual household income does not exceed
14 80 per cent of the area-wide median income as determined by the
15 United States Department of Housing and Urban Development.
16 (b) Businesses offering employer assisted housing may estab-
-17 lish requirements for employee participation, including incentives
18 that encourage neighborhood revitalization or encourage
19 employees to locate housing near their place of work, that are not
20 inconsistent with the procedures adopted by the department.
21 Grants and loans from any business’s employer-assisted housing
22 fund shall be spent in the commonwealth and may be used for the
23 cost of housing that is to be a principal residence, including coop-
-24 erative housing, and falls within price guidelines established by
25 the department, including (1) purchasing costs, including costs for
26 down payments, mortgage interest rate buy-downs, closing costs
27 and other costs determined to be eligible by the department but no
28 grants or loans from the fund may be used for refinancing;
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29 (2) rental costs, including payments for security deposits, advance
30 rental payments and other costs determined to be eligible by the
31 department; and (3) construction costs, including initial costs for
32 construction loans and other costs determined to be eligible by the
33 department, but no grants or loans from the fund may be used to
34 finance renovations to a structure the employee already owns as a
35 principal residence.
36 (c) The department, subject to appropriation, shall contribute to
37 the business’s employer assisted housing fund $1 for every $2
38 expended by the business from the employer assisted housing
39 fund established under this section. The assistance granted under
40 this section to each business shall not exceed $lOO,OOO annually.
41 The total amount of assistance offered to all businesses under this
42 section shall not exceed $5,000,000 annually. No assistance shall
43 be granted to a bank, bank and trust company, insurance company,
44 trust company, national bank, savings association or building and
45 loan association or any other business entity for activities that are
46 a part of its normal course of business, but such businesses may
47 receive assistance under this section for employer assisted housing
48 funds for their own employees.
49 (d) The department shall adopt written procedures for the estab-
-50 lishment and operation of employer assisted housing funds eli-
-51 gible for the assistance provided in this section. These procedures
52 shall include provisions for employee eligibility and shall specify
53 expenses for which grants and loans may be made and provide the
54 documentation and procedures necessary for businesses to qualify
55 for the assistance. The department shall include employer
56 reporting requirements that will allow the department to determine
57 the effectiveness of the program created pursuant to this section.
58 The department shall report annually, on or before February !, to
59 the house and senate committees on ways and means and housing
60 and urban development, detailing all expenditures of the program
61 including but not limited to the recipient of the funds and the
62 types of projects funded.

1 SECTION 35. Section 6 of chapter 136 of the General Laws, as
2 appearing in the 2002 Official Edition, is hereby amended by
3 striking out clause (52) and inserting in place thereof the
4 following clause:—
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5 (52) The retail sale of alcoholic beverages not to be drunk on
6 the premises on Sundays by retail establishments licensed under
7 section 15 of chapter 138; provided, however, that establishments
8 operating under this clause shall compensate an employee, for
9 work performed on a Sunday, at a rate of not less than one and

10 one-half time the employee’s regular rate. No employee shall be
11 required to work on a Sunday and refusal to work on a Sunday
12 shall not be grounds for discrimination, dismissal, discharge,
13 deduction of hours or any other penalty.

1 SECTION 36. Chapter 138 of the General Laws is hereby
2 amended by striking out section 33, as so appearing, and inserting
3 in place thereof the following section:—
4 Section 33. (a) No licensee under section 15 shall sell or deliver
5 alcoholic beverages, and no registered pharmacist acting under
6 section 29 and no licensee under section 30A shall sell alcoholic
7 beverages or alcohol without a physician’s prescription, during
8 polling hours on any day on which a state or municipal election,
9 caucus or primary is held in a city or town in which such licensed

10 place is conducted; provided that these restrictions shall not apply
11 if the local licensing authority issues an order to that effect applic-

-12 able alike to all licensees of every class subject to such restric-
-13 tions. Except as provided in section 33A, no holder of a tavern
14 license shall sell any alcoholic beverages on Sundays and no other
15 licensee under section 12 shall sell any such beverages on Sun-
-16 days between 1:00 a.m. and 12:00 noon and in any county other
17 than Suffolk, no licensee under section 12 shall sell any such bev-
-18 erages on Christmas day, or on the day following when Christmas
19 occurs on a Sunday, or on the last Monday in May, between 1:00
20 a.m. and 12:00 noon. In Suffolk county, no licensee under said
21 section 12 shall sell alcoholic beverages on Christmas day or on
22 the day following when Christmas occurs on a Sunday, or on the
23 last Monday in May, between 2:00 a.m. and 12:00 noon. No regis-
-24 tered pharmacist acting under section 29 and no licensee under
25 section 30A shall sell alcoholic beverages or alcohol without a
26 prescription on Sundays or legal holidays, no licensee under
27 section 15 shall sell or deliver any alcoholic beverages on the last
28 Monday in May, Thanksgiving day or Christmas day or on the day
29 following when Christmas day occurs on a Sunday. No licensee
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30 under section 18 or 19 shall sell or deliver alcoholic beverages on
31 a Sunday or on the last Monday in May, Thanksgiving day or
32 Christmas day or on the day following when Christmas occurs on
33 a Sunday; provided, however, that a licensee under section 198
34 may sell wine at retail by the bottle to consumers for consumption
35 off the winery premises on Sundays and legal holidays; provided
36 further, that a licensee under section I9C may sell malt beverages
37 at retail by the bottle to consumers for consumption off the
38 brewery premises on Sundays and legal holidays; provided fur-
-39 ther, that a licensee under section I9E may sell distilled products
40 at retail by the bottle to consumers for consumption off the dis-
-41 tillery premises on Sundays and legal holidays; provided further,
42 that a licensee who is a natural person who observes Saturday as
43 the Sabbath by closing his place of business from sundown Friday
44 to sundown Saturday and who sells or delivers kosher meat or fish
45 pursuant to clause (23) of section 6 of chapter 136, may sell or
46 deliver kosher wine on Sundays if it has been labeled and certified
47 as such. Notwithstanding chapter 136 or 140 to the contrary, the
48 local licensing authorities may authorize a licensee under section
49 12, who is authorized to sell alcoholic beverages on Sundays
50 between the hours of 12:00 midnight and 1:00 a.m, or 2:00 a.m.,
51 to allow dancing during that 1 or 2-hour period, as the case may
52 be, in which he is so authorized to sell alcoholic beverages.
53 (b). Notwithstanding subsection (a), in a city or town that
54 accepts this subsection, there shall be no retail sale of alcohol on
55 Sundays.

1 SECTION 37. Section I4L of chapter 151 A of the General
2 Laws, as appearing in the 2000 Official Edition, is hereby
3 amended by striking out, in line 12, the words “Fund, established
4 by section 2RR of chapter 29” and inserting in place thereof the
5 following words:— Trust Fund, established by section 35Y of
6 chapter 10.”; and by inserting after section II the following
7 section:—
8 “Section 11 A. The comptroller shall transfer the balance in the
9 Workforce Training Fund to the Workforce Training Trust Fund as

10 of July I, 2004.”
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1 SECTION 38. Section 1 of chapter 176 D of the General Laws,
2 as appearing in the 2002 Official Edition, is hereby amended by
3 striking out paragraph (a) and inserting in place thereof the
4 following paragraph: —
5 (a) “Person”, any individual, corporation, association, partner-
-6 ship, reciprocal exchange, inter-insurer, Lloyds insurer, fraternal
7 benefit society, operators of any medical service plan and hospital
8 service plan as defined in chapters 1768, 176C, 176 E and 176F,
9 carriers and health maintenance organizations as defined in

10 chapter 176G, insurers and sponsors of a legal services plan as
11 defined in chapter 176H, any other legal entity or self insurer
12 which is engaged in the business of insurance, including agents,
13 brokers, and adjusters, the Massachusetts Insurers Insolvency
14 Fund and any joint underwriting association established pursuant
15 to law. For purposes of this chapter, operators of any such medical
16 and hospital service plans and carriers and such health mainte-
-17 nance organizations shall be engaged in the business of insurance.

1 SECTION 39. Section lof chapter 176 G of the General Laws,
2 as appearing in the 2002 Official Edition, is hereby amended by
3 inserting before the definition of “Carrier” the following defini-
-4 tion:—
5 “Affiliate,” an affiliate of, or person affiliated with, a specific
6 person, is a person that directly, or indirectly through 1 or more
7 intermediaries, controls, or is controlled by, or is under common
8 control with, the person specified.

1 SECTION 40, Said section lof said chapter 176G, as so
2 appearing, is hereby further amended by inserting after the defini-
-3 tion of “Company” the following definition: —

4 “Control,” including controlling, controlled by and under
5 common control with, the possession, direct or indirect, of the
6 power to direct or cause the direction of the management and poli-
-7 cies of a person, whether through the ownership of voting securi-
-8 ties, by contract other than a commercial contract for goods or
9 non-management services, or otherwise, unless the power is the

10 result of an official position with or corporate office held by the
'I person. Control shall be presumed to exist if any person, directly
12 or indirectly, owns, controls, holds with the power to vote, or
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13 holds proxies representing, 10 per cent or more of the voting secu-
-14 rities of any other person. In the case of a person subject to
15 chapter 180, control shall be presumed to exist if any other person
16 shall, directly or indirectly, own, control or hold, more than 10 per
17 cent of the aggregate rights in any membership class or shall,
18 directly or indirectly, have the right to appoint or elect more than
19 10 per cent of the directors serving on the person’s board of direc-

-20 tors. Any of these aforementioned presumptions may be rebutted
21 by a showing made in the manner provided with respect to
22 insurers under subsection (k) of section 206 C of chapter 175 that
23 control does not exist in fact. The commissioner may determine,
24 after furnishing all persons in interest notice and opportunity to be
25 heard and making specific findings of fact to support such deter-
-26 mination, that control exists in fact, notwithstanding the absence
27 of a presumption to that effect.

1 SECTION 41. Said section 1 of said chapter 176G, as so
2 appearing, is hereby further amended by inserting after the defini-
-3 tion of “Evidence of Coverage” the following definition:— “For-
-4 eign health maintenance organization”, a health maintenance
5 organization formed by authority of any state or government other
6 that the commonwealth and qualified to conduct business in the
7 commonwealth.

1 SECTION 42. Said section 1 of said chapter 176G, as so
2 appearing, is hereby further amended by inserting after the defini-
-3 tion of “Health maintenance organization” the following defini-
-4 tion:— “Health maintenance organization holding company
5 system”, a health maintenance organization holding company
6 system consists of 2 or more affiliated persons, 1 or more of
7 which is a health maintenance organization.

1 SECTION 43. Said section 1 of said chapter 176G, as so
2 appearing, is hereby further amended by striking out the definition
3 of “Member” and inserting in place thereof the following 3 defini-
-4 tions:—
5 “Managed hospital payment basis”, agreements wherein the
6 financial risk is primarily related to the degree of utilization rather
7 than to the cost of the services.
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8 “Member”, any individual who has entered into a health main-
-9 tenance contract, or on whose behalf such an arrangement has
10 been made, with a health maintenance organization or carrier or
11 both for health services and any dependent of such individual who
12 is covered by the same contract; provided that in sections 25 to
13 29, “Enrolled member” shall mean any such individual, and
14 “Member” shall have the same meaning as set forth in
15 chapter 180.
16 “Net worth”, the excess of total admitted assets over total lia-
-17 bilities, but the liabilities shall not include fully subordinated debt
18 pursuant to subsection (d) of section 24.

1 SECTION 44. Said section 1 of said chapter 176G, as so
2 appearing, is hereby further amended by adding the following 4
3 definitions:—
4 “Person”, shall have the meaning set forth in section 206 of
5 chapter 175.
6 “Subsidiary”, shall have the meaning set forth in section 206 of
7 chapter 175.
8 “Uncovered expenditures”, the cost to a health maintenance
9 organization for health care services that are the obligation of such

10 a health maintenance organization, for which an enrollee may also
11 be liable in the event of the health maintenance organizations’
12 insolvency and for which no alternative arrangements have been
13 made to cover such costs that are acceptable to the commissioner.
14 “Voting security”, shall have the meaning set forth in section
15 206 of chapter 175.

1 SECTION 45. Section 3of said chapter 176G, as so appearing,
2 is hereby amended by striking out, in lines 2 to 10, inclusive,
3 clause 1) and inserting in place thereof the following clause:—
4 1) organize and operate a health maintenance organization as a
5 line of business, division, department, subsidiary or affiliate under
6 the provisions of this chapter provided that where such is orga-
-7 nized as a line of business, division, department, subsidiary or
8 affiliate, the operation of the health maintenance organization
9 shall be separately accounted for, the income and expenses shall

10 be allocated in accordance with statutory accounting practices and
11 procedures prescribed or permitted by the commissioner, and the
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12 carrier or companies shall not utilize the income from such health
13 maintenance organization for unrelated activities;.

1 SECTION 46. Said chapter 176G, as so appearing, is hereby
2 amended by striking out section 10 and inserting in place thereof
3 the following section:—
4 Section 10. Every health maintenance organization shall annu-
-5 ally file with the commissioner, within 120 days of the close of its
6 fiscal year, a report verified by at least 2 principal officers and
7 covering its preceding fiscal year; provided that, if the commis-
-8 sioner determines that a threat of insolvency exists with respect to
9 a health maintenance organization, he may require that such report

10 be made available prior to the expiration of said 120 days. The
11 report shall include:
12 (1) financial statements of the health maintenance organization
13 on the latest applicable form of annual statement approved by the
14 National Association of Insurance Commissioners for health
15 maintenance organizations, with any additional information the
16 commissioner may require for the purpose of eliciting a complete
17 and accurate exhibit of the condition and transactions of the health
18 maintenance organization, certified by a certified public accoun-
-19 tant;
20 (2) statistics relating to the cost of operations and the pattern of
21 utilization of services in the previous fiscal year; and
22 (3) such other information as the commissioner may reasonably
23 require relating to the past performance of the organization.
24 All financial information reflected in the annual report shall be
25 maintained and prepared in accordance with statutory accounting
26 practices and procedures prescribed or permitted by the commis-
-27 sioner.
28 The commissioner shall require that the annual report be main-
-29 tained and prepared in accordance with the Annual Statement
30 Instructions and Accounting Practices and Procedures Manual
31 adopted by the National Association of Insurance Commissioners
32 unless further modified by the commissioner as deemed appro-
-33 priate.
34 The commissioner may make an examination of the affairs of a
35 health maintenance organization when the commissioner deems
36 prudent but, in any event, not less frequently than once every 5
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37 years. Health maintenance organizations shall be examined in all
38 respects as companies subject to and pursuant to section 4 of
39 chapter 175.
40 Notwithstanding any other provisions of the General Laws,
41 including clause Twenty-sixth of section 7 of chapter 4, chapter
42 66, or section 4 of chapter 175, the records of any such audit,
43 examination or other inspection and the information contained in
44 the records, reports or books of a health maintenance organization
45 shall be confidential and open only to the inspection of the com-
-46 missioner, his examiners and assistants. Nothing in this section
47 shall be construed to prohibit the required production of such
48 records, and information contained in the reports of such health
49 maintenance organization, before any court of the commonwealth
50 or any master or auditor appointed by any such court, in any crim-
-51 inal or civil proceeding, affecting such health maintenance organi-
-52 zation, its officers, directors or employees.
53 The final report of any such audit, examination or other inspec-
-54 tion by or on behalf of the division shall be a public record.

1 SECTION 47. Section 14 of said chapter 176G, as so
2 appearing, is hereby amended by striking out the first sentence
3 and inserting in place thereof the following 2 sentences:—
4 Each applicant for a health maintenance organization license
5 shall upon initial application submit to the commissioner for his
6 approval such materials as the commissioner shall by regulation
7 require, in a form approved by the commissioner, A health main-
-8 tenance organization shall annually notify the commissioner of
9 any material change to the information submitted, in a form and at

10 a time approved by the commissioner.

1 SECTION 48. Said chapter 176G, as so appearing, is hereby
2 amended by inserting after section 20 the following section:
3 Section 20A. If the commissioner is satisfied, upon examina-
-4 tion or other evidence submitted to him, that any health mainte-
-5 nance organization is insolvent or is in an unsound financial
6 condition, or that its business policies or methods are unsound or
7 improper, or that its condition or management is such as to render
8 its further transaction of business hazardous to the public or its
9 policyholders, or that it is transacting business fraudulently, or
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10 that its officers or agents have refused to submit to an examination
11 under section 10 or to perform any legal obligation relative
12 thereto or that the amount of its funds, net cash or contingent
13 assets is deficient, he may seek administrative supervision, reha-
-14 bilitation or liquidation pursuant to section 20 or revoke or sus-
-15 pend the license issued to the health maintenance organization
16 under section 14 for a period not exceeding the unexpired terms
17 thereof.
18 In the case of revocation or suspension, the commissioner shall
19 give written notice to the company specifying the date on which
20 such revocation or suspension shall be effective, the term of any
21 such suspension and the ground for such revocation or suspension;
22 provided, that if the ground for revocation or suspension is that
23 the health maintenance organization has violated any provision of
24 law or has failed to comply with its charter, the effective date of
25 such revocation or suspension shall be not less than 10 days from
26 the date of issue of the notice, and the particulars of such violation
27 or failure to comply with its charter shall be specified in said
28 notice. Such notice may be served by registered mail, sent postage
29 prepaid, addressed to the health maintenance organization at its
30 last home office address or to the last known address of the resi-
-31 dent agent. An affidavit of the commissioner, in such form as he
32 may prescribe, or of anyone authorized by him to give such
33 notice, appended to a copy thereof, that such notice has been
34 mailed as aforesaid shall be prima facie evidence that such notice
35 has been duly given. He shall also cause notice of such revocation
36 or suspension to be published in such manner as he may deem
37 necessary for the protection of the public. A health maintenance
38 organization aggrieved by a revocation or suspension of its license
39 under this section, may within 10 days from the effective date of
40 such revocation or suspension file a petition in the supreme judi-
-41 cial court for the county of Suffolk for a review of such action of
42 the commissioner. The court shall summarily hear and determine
43 the question whether the ground for revocation or suspension
44 specified in the notice of the commissioner exists and may make
45 any appropriate order or decree. If the order or decree is adverse
46 to the petitioning health maintenance organization it may within
47 10 days therefrom appeal to the full court and in case of such an
48 appeal the revocation or suspension of the license of the health
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49 maintenance organization shall continue in full force until the
50 final determination of the question by the full court, unless
51 vacated by the commissioner during the pendency of such appeal.

1 SECTION 49. Said chapter 176 G is hereby further amended by
2 adding the following 5 sections:—
3 Section 25, (a) The commissioner shall require upon issuance
4 of an initial license under this chapter that a health maintenance
5 organization shall have an initial adjusted net worth of
6 $1,500,000.
7 (b) Except as provided by subsection (c) or (d), the commis-
-8 sioner shall require that the adjusted net worth of a health mainte-
-9 nance organization be maintained subsequent to initial licensure in
10 an amount equal to the greater of the following amounts:
11 (1) $1,000,000; or
12 (2) 2 per cent of annual premium revenues as reported on the
13 most recent annual financial statement filed with the commis-
-14 sioner on the first $150,000,000 of premium and 1 per cent of
15 annual premium on the premium in excess of $150,000,000; or
16 (3) An amount equal to the sum of 3 months uncovered health
17 care expenditures as reported on the most recent financial state-
-18 ment filed with the commissioner; or
19 (4) An amount equal to the sum of:
20 (i) 8 per cent of annual health care expenditures except those
21 paid on a capitated basis or managed hospital payment basis as
22 reported on the most recent financial statement filed with the com-
-23 missioner; and
24 (ii) 4 per cent of annual hospital expenditures paid on a man-
-25 aged hospital payment basis as reported on the most recent finan-
-26 cial statement filed with the commissioner.
27 (c) A health maintenance organization licensed before July I,
28 2004 must maintain a minimum adjusted net worth of:
29 (1) 10 per cent of the amount required by subsection (b) by
30 December 31, 2004;

(2) 25 per cent of the amount required by subsection (b) by
32 December 31, 2005;
33 (3) 40 per cent of the amount required by subsection (b) by
34 December 31, 2006;
35 (4) 55 per cent of the amount required by subsection (b) by
36 December 31,2007;
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37 (5) 70 per cent of the amount required by subsection (b) by
38 December 31, 2008;
39 (6) 83 per cent of the amount required by subsection (b) by
40 December 31, 2009; and
41 (7) 100 per cent of the amount required by subsection (b) by
42 December 31, 2010.
43 (d) In determining adjusted net worth, no debt shall be consid-
-44 ered fully subordinated unless the subordination clause is in a
45 form acceptable to the commissioner, which shall at a minimum
46 meet the following requirements:
47 (1) The effective date, amount, interest and parties involved in
48 such debt are clearly set forth;
49 (2) The principal sum and any interest accrued thereon are sub-
-50 ject to and subordinate to all other liabilities of the health mainte-
-51 nance organization, and upon dissolution or liquidation, no
52 payment of any kind shall be made until all other liabilities of the
53 health maintenance organization have been paid;
54 (3) The instrument states that the parties agree that the health
55 maintenance organization must obtain written approval from the
56 commissioner prior to any payment of interest or repayment of
57 principal; and
58 (4) The debt is deemed fully subordinated by the commissioner
59 in his discretion.
60 (e) Any debt incurred by a note meeting the requirements of
61 subsection (d) shall not be considered a liability and shall be
62 recorded as equity.
63 (f) The commissioner may adopt rules, regulations and guide-
-64 lines, from time to time, requiring any health maintenance organi-
-65 zation incorporated, licensed, approved or authorized to engage in
66 business pursuant to this chapter to possess and constantly main-
-67 tain capital and surplus levels at variance from the statutory levels
68 required by this chapter based upon any of the following factors:
69 (1) the nature and type of health maintenance contracts that a
70 health maintenance organization provides, arranges for or other-
-71 wise participates in, the nature and type of such contracts in effect
72 in the overall health maintenance organization market in the com-
-73 monwealth, and the capability of the health maintenance organiza-
-74 tion to provide protection against loss of prepaid fees or other
75 revenues or unavailability of covered health services or from other
76 financial impairment of its obligations to its members;
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77 (2) the volume of contract premiums or fees relative to health
78 maintenance contracts that a health maintenance organization pro-
-79 vides, arranges for or otherwise participates in;
80 (3) the composition, quality, duration or liquidity of a health
81 maintenance organization’s investment portfolio;
82 (4) fluctuations in the market value of securities or other assets
83 a health maintenance organization holds;
84 (5) the adequacy of a health maintenance organization’s
85 reserves; or
86 (6) the size of a health maintenance organization’s asset valua-
-87 tion reserves and interest maintenance reserves.
88 The rules, regulations or guidelines adopted under this section
89 shall be designed to assure the financial solvency of health main-
-90 tenance organizations for the protection of policyholders, enrolled
91 members, shareholders and the general public. The commissioner
92 may establish, by rule, regulation or guideline, a procedure that
93 shall require a health maintenance organization to increase its cap-
-94 ital and surplus amounts over a specified period of time until the
95 required statutory minimums established by this chapter, or dif-
-96 ferent levels as ordered by the commissioner, are met.
97 (g) The commissioner may waive any of the net worth or total
98 adjusted capital requirements as set forth in this section and any
99 regulations promulgated under this section whenever satisfied that

100 the health maintenance organization has sufficient net worth or
101 total adjusted capital and, if applicable, an adequate history of
102 generating net income to assure its financial viability for the next
103 year, or its performance and obligations are guaranteed by an
104 organization with sufficient net worth and an adequate history of
105 generating net income, or the assets of the health maintenance
106 organization or its contracts with insurers, hospital or medical
107 service corporations, governments, or other organizations are suf-
-108 ficient to reasonably assure the performance of its obligations;
109 provided, however, that in no event shall the net worth require-
-110 ment be less than $ 100,000.
HI Section 26. (a) Except as provided in subsections (b) and (d),
112 each health maintenance organization shall maintain a deposit
113 with a trustee acceptable to the commissioner through which a
114 custodial or controlled account is utilized of cash, securities or
115 any combination of these or other measures that are acceptable to
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(

him, which is to be used exclusively to protect the interests of pol-
icyholders, enrolled members, and the general public and which at
all times shall have a value of not less than $1,000,000.

116
117
118

(b) Each health maintenance organization approved by the com-
missioner before July 1, 2004 shall provide evidence of and main-
tain at all times a deposit as described in subsection (a) in the
amount of $500,000 not later than March 1, 2004. Not later than
July 1, 2005, the health maintenance organization shall provide
evidence of and maintain a deposit in the amount of an additional
$500,000 to constitute the required $1,000,000 deposit.

119
120
121
122
123
124
125

(c) All income from the deposit shall be an asset of the health
maintenance organization. A health maintenance organization that
has made a securities deposit may withdraw that deposit or any
part thereof after making a substitute deposit of cash, securities or
any combination of these or other measures of equal amount and
value. The commissioner shall approve any securities before they
are deposited or substituted.

126
127
128
129
130
131
132

(d) The commissioner may reduce or eliminate the deposit
requirement if the health maintenance organization deposits with
the state treasurer, insurance commissioner or other official body
of the state or jurisdiction of domicile, for the protection of poli-
cyholders, enrolled members and subscribers of such health main-
tenance organization, cash, acceptable securities or surety, and
delivers to the commissioner a certificate to such effect, duly
authenticated by the appropriate entity holding the deposit.

133
134
135
136
137
138
139
140

(e) If in the opinion of the commissioner the deposit require-
ment as established above would be inadequate to protect the
interests of enrolled members, the deposit shall be appropriately
adjusted in order to protect the interests of policyholders, enrolled
members and subscribers of the health maintenance organization.

141
142
143
144
145

(f) The deposit shall be an admitted asset of the health mainte-
nance organization in the determination of net worth pursuant to
section 25. The commissioner may use the deposit for administra-
tive costs directly attributable to any receivership, administrative
supervision, rehabilitation or liquidation pursuant to section 20. If
the health maintenance organization is ordered into receivership,
administrative supervision, rehabilitation or liquidation, the
deposit shall be an asset subject to the provisions of section 20.

146
147
148
149
150
151
152
153

Section 27. (a) No person other than the health maintenance
organization shall make a tender offer for or a request or invita-

154
155
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156 tion for tenders of, or enter into any agreement to exchange seen-
-157 rities, or seek to acquire, or acquire, in the open market or other-
-158 wise, any voting security of, any membership rights in, or any
159 right to appoint or elect members of the board of directors of a
160 domestic health maintenance organization if, after the consumma-
-161 tion thereof, such person would, directly or indirectly, or by con-
-162 version or by exercise of any right to acquire, be in control of
163 such health maintenance organization, and no person shall enter
164 into an agreement to merge with or otherwise to acquire control of
165 a domestic health maintenance organization or any person control-
-166 ling a domestic health maintenance organization unless, at the
167 time any such offer, request or invitation is made or any such
168 agreement is entered into, or prior to the acquisition of such secu-

-169 rities, membership rights, or board of directors appointment or
170 election rights, if no offer or agreement is involved, such person
171 has filed with the commissioner and has sent to such health main-
-172 tenance organization, a statement containing the information
173 required by this section, and such offer, request, invitation, agree-
-174 ment or acquisition has been approved by the commissioner in the
175 manner hereinafter described. For purposes of this section a
176 domestic health maintenance organization shall include any
177 person controlling a domestic health maintenance organization.
178 For the purposes of this section, a person shall not include any
179 securities broker holding, in the usual and customary broker’s
180 function, less than 10 per cent of the voting securities, member-
-181 ship rights, or board of directors appointment or election rights, of
182 a domestic health maintenance organization or of any person
183 which controls a domestic health maintenance organization.
184 (b) The statement to be filed with the commissioner pursuant to
185 subsection (a) shall be made under oath or affirmation and shall
186 contain the following information:
187 (1) The name and address of each person by whom or on whose
188 behalf the merger or other acquisition of control referred to in
189 subsection (a) is to be effected, hereinafter called the acquiring
190 party, and (i) if such person is an individual, his principal occupa-
-191 tion and all offices and positions held during the past 5 years, and
192 any convictions of crimes other than minor traffic violations
193 during the past 10 years; (ii) if such person is not an individual, a
194 report of the nature of its business operations during the past
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5 years or for such lesser period as such person and any predeces-
sors thereof shall have been In existence; an informative descrip-
tion of the business intended to be done by such person and such
person’s subsidiaries; and a list of all individuals who are or who
have been selected to become directors or executive officers of
such person, or who perform or will perform functions appropriate
to such positions. Such list shall include for each such individual
the information required by this subparagraph.

195
196
197
198
199
200
201
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(2) The source, nature and amount of the consideration used or
to be used in effecting the merger or other acquisition of control, a
description of any transaction wherein funds were or are to be
obtained for any such purpose, including any pledge of the health
maintenance organization’s stock or assets, or the stock or assets
of any of its subsidiaries, or controlling affiliates, and the identity
of persons furnishing such consideration; provided, however, that
where the source of such consideration is a loan made in the
lender’s ordinary course of business, the identity of the lender
shall remain confidential, if the person filing such statement so
requests.

203
204
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207
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(3) Fully audited financial information as to the earnings and
financial condition of each acquiring party for the preceding 5
fiscal years of each such acquiring party or for such lesser period
as such acquiring party and any predecessors thereof shall have
been in existence, and similar unaudited information as of a date
not earlier than 90 days prior to the filing of the statement.

214
215
216
217
218
219
220 (4) Any plans or proposals which each acquiring party may

have to liquidate such health maintenance organization, to sell its
assets or merge or consolidate it with any person, or to make any
other material change in its business or corporate structure or
management.

221
222

223
224
225 (5) The number of any shares of any security, or the extent of

any membership rights, or board of directors appointment or elec-
tion rights, as the case may be, referred to in subsection (a) which
each acquiring party proposes to acquire, and the terms of the
offer, request, invitation, agreement or acquisition referred to in
said subsection (a), and a statement as to the method by which the
fairness of the proposal was arrived at.

226
227
228
229
230
231

(6) The amount of each class of any security, membership right,
board of directors appointment or election rights referred to in

232
233
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234 said subsection (a), as the case may be, which is beneficially
235 owned or concerning which there is a right to acquire beneficial
236 ownership by each acquiring party.
237 (V) A full description of any contracts, arrangements or under-
-238 standings with respect to any security, membership right, board of
239 directors appointment or election rights, as the case may be,
240 referred to in said subsection (a) in which any acquiring party is
241 involved, including but not limited to transfer of any of the securi-
-242 ties, joint ventures, loan or option arrangements, put or calls,
243 guarantees of loans, guarantees against loss or guarantees of
244 profits, division of losses or profits or the giving or withholding of
245 proxies. The description shall identify the persons with whom
246 such contracts, arrangements or understandings have been entered
247 into.
248 (8) A description of the purchase of any security, membership
249 right, board of directors appointment or election rights, as the case
250 may be, referred to in said subsection (a) during the 12 calendar
251 months preceding the filing of the statement, by the acquiring
252 party, including the dates of purchase, names of the purchasers
253 and consideration paid or agreed to be paid therefor.
254 (9) A description of any recommendations to purchase any
255 security, membership right, board of directors appointment or
256 election rights, as the case may be, referred to in said subsection
257 (a) made during the 12 calendar months preceding the filing of the
258 statement, by any acquiring party, or by anyone based on inter-
-259 views or at the suggestion of such acquiring party.
260 (10) Copies of all tender offers for, requests, or invitations for
261 tenders of, exchange offers for, and agreements to acquire or
262 exchange any securities, membership rights, board of directors
263 appointment or election rights, as the case may be, referred to in
264 said subsection (a), and, if distributed, of additional soliciting
265 material relating thereto.
266 (1 1) The term of any agreement, contract or understanding
267 made with or proposed to be made with any broker-dealer as to
268 solicitation of securities, membership rights, board of directors
269 appointment or election rights, as the case may be, referred to in
270 said subsection (a) for tender or the like, and the amount of any
271 fees, commissions or other compensation to be paid to broker-
-272 dealers with regard thereto.
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(12) Such additional information as the commissioner may by
rule or regulation prescribe as necessary or appropriate for the
protection of enrolled members, policyholders, stockholders and
members of the health maintenance organization or in the public
interest.

273
274
275
276
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If the person required to file the statement pursuant to subsec-
tion (a) is a partnership, limited partnership, limited liability com-
pany, syndicate or other group, the commissioner may require that
the information required by subparagraphs (1) to (12), inclusive,
shall be given with respect to each partner of such partnership or
limited partnership, each member or manager of such limited lia-
bility company, each member of such syndicate or group and each
person who controls such partner, member or manager. If any such
partner, member, manager or person is a corporation or the person
required to file the statement referred to in said subsection (a) is a
corporation, the commissioner may require that the information
called for by said subparagraphs (1) to (12), inclusive, shall be
given with respect to such corporation, each officer and director
of such corporation and each person who is directly or indirectly
the beneficial owner of more than ten percent of the outstanding
voting securities of such corporation. If any material change
occurs in the facts set forth in the statement filed with the com-
missioner and sent to such health maintenance organization pur-
suant to this section, an amendment setting forth such change,
together with copies of all documents and other material relevant
to such change, shall be filed with the commissioner and sent to
such health maintenance organization within two business days
after the person learns of such change.
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(c) If any offer, request, invitation, agreement or acquisition
referred to in subsection (a) is proposed to be made by means of a
registration statement under the Securities Act of 1933, 5 U.S.C.
section 77, et seq., or in circumstances requiring the disclosure of
similar information under the Securities Act of 1934, 15 U.S.C.
sections 78a to 78k, inclusive, or under a law of any state
requiring similar registration or disclosure, the person required to
file the statement referred to in said subsection (a) may utilize
such documents in furnishing the information called for by that
statement.
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310
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311 (d) (1) The commissioner shall approve any merger or other
312 acquisition of control referred to in subsection (a) unless, after a
313 public hearing on the merger or other acquisition, he finds that:
314 (i) after the change of control, the domestic health maintenance
315 organization referred to in said subsection (a) would not be able to
316 satisfy such requirements as the commissioner may, by rule or
317 regulation, establish for an organization seeking approval as a
318 health maintenance organization under this chapter;
319 (ii) the effect of the merger or other acquisition of control
320 would be substantially to lessen competition in the health care
321 insurance market in this commonwealth or tend to create a
322 monopoly in the commonwealth;
323 (iii) the financial condition of any acquiring party is such as
324 might jeopardize the financial stability of the health maintenance
325 organization, or prejudice the interests of its subscribers, policy-
-326 holders or enrolled members;
327 (iv) the terms of the offer, request, invitation, agreement or
328 acquisition referred to in said subsection (a) are unfair and unrea-
-329 sonable to the subscribers, policyholders or enrolled members of
330 the health maintenance organization;
331 (v) the plans or proposals which the acquiring party has to liq-
-332 uidate the health maintenance organization, sell its assets or any
333 seat on its board of directors, or consolidate or merge it with any
334 person, or to make any other material change in its business or
335 corporate structure or management, are unfair and unreasonable to
336 the subscribers, policyholders or enrolled members of the health
337 maintenance organization and not in the public interest;
338 (vi) the competence, experience and integrity of those persons
339 who would control the operation of the health maintenance orga-
-340 nization are such that it would not be in the interest of the sub-
-341 scribers, policyholders or enrolled members of the health
342 maintenance organization and of the public to permit the merger
343 or other acquisition of control; or
344 (vii) the acquisition is likely to be hazardous or prejudicial to
345 the health insurance buying public or to the actual enrollees under
346 health insurance plans in the commonwealth.
347 (2) The public hearing referred to in subparagraph (1) of sub-
-348 section (d) shall be held within 30 days after the statement
349 required by subsection (a) is filed, and at least 20 days notice
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thereof shall be given by the commissioner to the person filing the
statement. The person filing the statement shall give not less than
7 days notice of such public hearing to the health maintenance
organization and to such other persons as the commissioner may
designate. The commissioner shall make a determination within
30 days after the conclusion of such hearing. At the hearing, the
person filing the statement, the health maintenance organization,
any person to whom notice of hearing was sent, and any other
person whose interest may be affected thereby, shall have the right
to present evidence, examine and cross-examine witnesses, offer
oral or written arguments in connection therewith, and shall be
entitled to conduct discovery proceedings in the same manner as
is presently allowed in the superior court department of the trial
court. All discovery proceedings shall be concluded not later than
3 days before the commencement of the public hearing.

350
351
352
353
354
355
356
357
358
359
360
361
362
363
364
365 (3) The commissioner may retain at the acquiring party’s

expense any attorneys, actuaries, accountants and other experts
not otherwise a part of the commissioner’s staff as may be reason-
ably necessary to assist the commissioner in reviewing the pro-
posed acquisition of control.

366
367
368
369
370 (4) The commissioner may condition the approval of the

merger or other acquisition on the removal of the basis of disap-
proval within a specified period of time.

371
372
373 (e) This section shall not apply to any offer, request, invitation,

agreement or acquisition that the commissioner by order shall
exempt from this section as:

374
375

(1) not having been made or entered into for the purpose and
not having the effect of changing or influencing the control of a
domestic health maintenance organization, or

376
377
378

(2) as otherwise not comprehended within the purposes of this
section.

379
380
381 (f) The following shall be violations of this section:
382 (1) The failure to file any statement, amendment or other mate-

rial required to be filed pursuant to subsection (a) or (b); or383
(2) The effectuation or any attempt to effectuate an acquisition

of control of, or merger with, a domestic health maintenance orga-
nization unless the commissioner has given his approval thereto.

384
385
386

(g) The courts of the commonwealth shall be vested with juris-
diction over any person not resident, domiciled or authorized to

387
388
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389 do business in the commonwealth who files a statement with the
390 commissioner under this section and over all actions involving
391 such person arising out of violations of this section, and each such
392 person shall be deemed to have performed acts equivalent to and
393 constituting an appointment by such a person of the commissioner
394 to be his true and lawful attorney upon whom may be served all
395 lawful process in any action, suit or proceeding arising out of vio-
-396 lations of this section. Copies of all such lawful process shall be
397 served on the commissioner and transmitted by registered or certi-
-398 fied mail by the commissioner to such person at his last known
399 address.
400 (h) Nothing in this section shall be construed to relieve any
401 health maintenance organization or any person acquiring control
402 of a health maintenance organization of any obligation arising on
403 their part under chapter 180 with respect to any transaction con-
-404 templated under this section; and to the extent that any transaction
405 contemplated under this section requires the approval, consent or
406 endorsement of the attorney general pursuant to chapter 180, or
407 otherwise, such approval, consent or endorsement shall first be
408 obtained in writing from the attorney general prior to the filing of
409 the statement required by subsection (b), and such written
410 approval, consent or endorsement shall be filed with the commis-
-411 sioner along with the statement required by subsection (b).
412 Section 28. (a) Every health maintenance organization which
413 may do business in the commonwealth and which is a member of
414 a health maintenance organization holding company system, shall
415 register with the commissioner. Notwithstanding the foregoing, a
416 foreign health maintenance organization shall not be required to
417 register with the commissioner if the foreign health maintenance
418 organization is subject to registration requirements and standards
419 adopted by statute or regulation in the jurisdiction of its domicile
420 which are substantially similar to those contained in subsection (a)
421 to subsection (m), inclusive, subsection (q) and subsection (s).
422 Any health maintenance organization which is subject to registra-
-423 tion under this section shall register within 15 days after it
424 becomes subject to registration, or 180 days after the effective
425 date of this section, whichever is later, and annually thereafter for
426 the previous calendar year, unless the commissioner for good
427 cause shown extends the time for registration, and then within
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such extended time. The commissioner may require any foreign
health maintenance organization authorized to do business in the
commonwealth that is a member of a health maintenance organi-
zation holding company system and that is not subject to registra-
tion under this section to furnish a copy of the registration
statement, the summary specified in subsection (c), or other infor-
mation filed by such health maintenance organization with the
insurance regulatory authority of the jurisdiction of its domicile.

428
429
430
431
432
433
434
435

(b) Every health maintenance organization subject to registra-
tion shall file the registration statement on a form prescribed by
the commissioner, which shall contain the following current infor-
mation:

436
437
438
439

(1) any material change to the information submitted pursuant
to section 14;

440
441

(2) the identity and relationship of every member of the health
maintenance organization holding company system;

442
443

(3) the following agreements in force, and transactions cur-
rently outstanding or which have occurred during the last calendar
year between such health maintenance organization and any affili-
ates;

444
445
446
447

(i) loans, other investments, or purchases, sales or exchanges of
securities of any affiliates by the health maintenance organization
or of the health maintenance organization by its affiliates;

448
449
450
451 (ii) purchases, sales or exchange of assets;
452 (iii) transactions not in the ordinary course of business;

(iv) guarantees or undertakings for the benefit of an affiliate
which result in an actual or contingent exposure of the health
maintenance organization’s assets to liability, other than health
maintenance contracts entered into in the ordinary course of the
health maintenance organization’s business;

453
454
455
456
457

(v) all management agreements, service contracts and cost-
sharing arrangements other than contracts entered into with
providers;

458
459
460

(vi) reinsurance agreements461
(vii) dividends and other distributions to shareholders or mem-

bers; and
462
463

(viii) consolidated tax allocation agreements;
(4) any pledge of the health maintenance organization’s stock

464
465

or assets, including stock or assets of any subsidiary or controlling466
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affiliate, for a loan made to any member of a health maintenance
organization holding company system; and

467
468

(5) other matters concerning transactions between the health
maintenance organization and any affiliates as may be included
from time to time in any registration forms adopted or approved
by the commissioner.

469
470
471
472

(c) All registration statements shall contain a summary out-
lining all items in the current registration statement representing
changes from the prior registration statement.

473
474
475

(d) No information need be disclosed on the registration state-
ment filed pursuant to subsection (b) if such information is not
material for the purposes of this section. Unless the commissioner
by rule, regulation or order provides otherwise, sales, purchases,
exchanges, loans or extensions of credit, investments or guaran-
tees or any transaction involving one-half of one percent or less of
a health maintenance organization’s admitted assets as of the next
preceding December 31 shall not be deemed material for purposes
of this section.

476
All
478
479
480
481
482
483
484
485 (e) Subject to subsection (q), each domestic health maintenance

organization shall report to the commissioner all dividends and
other distributions to its shareholders or members within 5 busi-
ness days following the declaration thereof, and at least 10 busi-
ness days, commencing from the date of receipt by the
commissioner, prior to the payment thereof. No domestic health
maintenance organization shall pay any dividend or make any dis-
tribution to its shareholders or members from other than unas-
signed funds unless the commissioner shall have approved such
dividend or distribution. . For purposes of this section, the term
“unassigned funds” shall have the same meaning as that term is
used in the latest applicable form approved by the National Asso-
ciation of Insurance Commissioners.

486
487
488
489
490
491
492
493
494
495
496
497
498 (f) Any person within a health maintenance organization

holding company system subject to registration shall be required
to provide complete and accurate information to a health mainte-
nance organization, where such information is reasonably neces-
sary to enable the health maintenance organization to comply with
sections 28 to 30, inclusive.

499
500
501
502
503
504 (g) The commissioner may require or allow 2 or more affiliated

health maintenance organizations subject to registration hereunder
to file a consolidated registration statement.

505
506
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(h) The commissioner may allow a health maintenance organi-
zation that is authorized to do business in the commonwealth and
that is part of a health maintenance organization holding company
system to register on behalf of any affiliated health maintenance
organization that is required to register under subsection (a) and to
file all information and material required to be filed under this
section.

507
508
509
510
511
512
513

(i) This section shall not apply to any health maintenance orga-
nization, information or transaction if and to the extent that the
commissioner by rule, regulation or order shall exempt the same
from the provisions of this section.

514
515
516
517

(j) Any person that has in the past filed a registration statement
indicating affiliation with any other health maintenance organiza-
tion or membership in a health maintenance organization holding
company system may file with the commissioner a disclaimer of
affiliation with any authorized health maintenance organization or
such a disclaimer may be filed by such health maintenance organi-
zation or any member of a health maintenance organization
holding company system. The disclaimer shall fully disclose all
material relationships and bases for affiliation between such
person and such health maintenance organization as well as the
basis for disclaiming such affiliation. After a disclaimer has been
filed, the health maintenance organization shall not be relieved of
any duty to register or report under this section which may arise
out of the health maintenance organization’s relationship with
such person unless and until the commissioner allows such a dis-
claimer. The commissioner shall disallow such a disclaimer only
after furnishing all parlies in interest with notice and opportunity
to be heard and after making specific findings of fact to support
such disallowance.

518
519
520
521
522
523
524
525
526
527
528
529
530
531
532
533
534
535
536
537 (k) The failure to file a registration statement or any summary

of the registration statement thereto required by this section within
the time specified for such filing shall be a violation of this
section.

538
539
540
541 (1) Transactions within a health maintenance organization

holding company system to which a health maintenance organiza-
tion subject to registration is a party shall be subject to the stan-
dards specified by the commissioner by rule, regulation or order,
including the following:

542
543
544
545
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546 (1) the terms shall be fair and reasonable;
547 (2) charges or fees for services performed shall be reasonable;
548 (3) expenses incurred and payment received shall be allocated
549 to the health maintenance organization in conformity with
550 section 10;
551 (4) the books, accounts and records of each party to all such
552 transactions shall be so maintained as to clearly and accurately
553 disclose the nature and details of the transactions including such
554 accounting information as is necessary to support the reasonable-
-555 ness of the charges or fees to the respective parties; and
556 (5) the health maintenance organization’s net worth following
557 any dividends or distributions to affiliates shall be reasonable in
558 relation to the health maintenance organization’s outstanding lia-
-559 bilities, adequate to its financial needs, and otherwise in confor-
-560 mance with the provisions of this chapter.
561 For purposes of this section, the term “transaction” shall not
562 include rates and fees for payment to providers set by a health
563 maintenance organization in the ordinary course of business.
564 (m) The following transactions involving a domestic health
565 maintenance organization and any person in its holding company
566 system may not be entered into unless the health maintenance
567 organization has notified the commissioner in writing of its inten-
-568 tion to enter into any such transaction at least 30 days prior
569 thereto, or such shorter period as the commissioner may permit,
570 and the commissioner has not disapproved it within such period.
571 (1) sales, purchases, exchanges, loans or extensions of credit,
572 guarantees, or investments provided such transactions are equal to
573 or exceed the lesser of 3 per cent of the health maintenance orga-
-574 nization’s admitted assets or 25 per cent of net worth as of the
575 next preceding December 31;
576 (2) loans or extensions of credit to any person who is not an
577 affiliate, where the health maintenance organization makes such
578 loans or extensions of credit with the agreement or understanding
579 that the proceeds of such transactions, in whole or in substantial
580 part, are to be used to make loans or extensions of credit to, to
581 purchase assets of, or to make investments in, any affiliate of the
582 health maintenance organization making such loans or extensions
583 of credit provided such transactions are equal to or exceed the
584 lesser of 3 per cent of the health maintenance organization’s
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(

admitted assets or 25 per cent of net worth as of the next pre-
ceding December 31;

385
586

(3) reinsurance agreements or modifications to the agreements
in which the reinsurance premium or a change in the health main-
tenance organization’s liabilities equals or exceeds the lesser of 3
per cent of the health maintenance organization’s admitted assets
or 25 per cent of net worth as of the next preceding December 31,
including those agreements which may require as consideration
the transfer of assets from a health maintenance organization to a
non-affiliate, if an agreement or understanding exists between the
health maintenance organization and non-affiliate that any portion
of such assets will be transferred to one or more affiliates of the
health maintenance organization;

587
588
589
590
591
592
593
594
595
596
597

(4) all management agreements, service contracts, all cost-
sharing arrangements which are not based on statutory accounting
principles and all cost-sharing arrangements which would be
reportable as transactions on the health maintenance organiza-
tion’s annual report under section 10. The commissioner may
exempt from the requirements of this subsection any management
agreement, service contract or cost-sharing arrangement; and

598
599
600
601
602
603
604
605 (5) any transactions, specified by regulation, which the com-

missioner determines may adversely affect the interests of the
health maintenance organization’s policyholders or enrolled mem-
bers.

606
607
608

Notification shall be provided to the commissioner for transac-
tions in clauses (1) to (5), inclusive, which increase or decrease
the health maintenance organization’s net worth as of the next pre-
ceding December 31 by 5 per cent or more. The notification shall
accompany the next quarterly financial statement filing. Nothing
in this section shall authorize or permit any transactions which
would otherwise be contrary to law, or to relieve any health main-
tenance organization or other person of any obligation arising
under chapter 180.

609
610
611
612
613
614
615
616
617

(n) A domestic health maintenance organization may not enter
into transactions that are part of a plan or series of like transac-
tions with persons within the holding company system if the pur-
pose of those separate transactions is to avoid the statutory
threshold amount and thus avoid the review that would occur oth-
erwise. If the commissioner determines that such separate transac-

618
619
620
621
622
623
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624 tions were entered into over any 12-month period for the purpose
625 of avoiding the statutory threshold amount, he may exercise his
626 authority under subsection (b) of section 30.
627 (o) The commissioner, in reviewing transactions pursuant to
628 subsections (1) and (m), shall consider whether the transactions
629 comply with the standards set forth in subsection (1) and whether
630 they may adversely affect the interests of policyholders or
631 enrolled members.631
632 (p) The commissioner shall be notified within 30 days of any
633 investment of the domestic health maintenance organization in
634 any one corporation if the total investment in such corporation by
635 the health maintenance organization holding company system of
636 which the health maintenance organization is a member exceeds
637 ten percent of such corporation’s voting securities or ownership
638 interest.
639 (q) No domestic health maintenance organization shall pay any
640 extraordinary dividend or make any other extraordinary distribu-
641 tions to its shareholders, members or officers until 30 days after
642 the commissioner receives notice of the declaration thereof and
643 has not within such period disapproved such payment, or the corn-
644 missioner approves such payment. For purposes of this section, an
645 extraordinary dividend or distribution includes any dividend or
646 distribution of cash or other property, whose fair market value
647 together with other dividends or distributions made within the pre-
648 ceding 12 months exceeds the greater of (i) 10 per cent of such
649 health maintenance organization’s net worth as of the next pre-
650 ceding December 31, or (ii) the net income of the health mainte-
651 nance organization for the 12 month period ending the next
652 preceding December 31
653 Notwithstanding any other general law to the contrary, a health
654 maintenance organization may declare an extraordinary dividend
655 or distribution which is conditional on the commissioner’s
656 approval thereof, and such a declaration shall confer no rights
657 upon any person until the commissioner has approved the pay-
658 ment of such dividend or distribution or the commissioner has not
659 disapproved such payment within the 30 day period set by this
660 subsection. In determining whether a dividend is extraordinary, a
661 health maintenance organization may carry forward net income
662 from the previous two calendar years that has not already been
663 paid out as dividends.
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(r) (1) Notwithstanding the control of a domestic health mainte-
nance organization by any person, the officers and directors of the
health maintenance organization shall not thereby be relieved of
any obligation or liability to which they would otherwise be sub-
ject by law, and the health maintenance organization shall be man-
aged so as to assure its separate operating identity consistent with
this chapter, and other applicable law.

664
665
666
667
668
669
670
671 (2) Nothing herein shall preclude a domestic health mainte-

nance organization from having or sharing a common manage-
ment or cooperative or joint use of personnel, property or services
with one or more other persons under arrangements meeting the
standards of subsection (1)

672
673
674
675
676 (s) For purposes of sections 28 to 30, inclusive, in determining

whether a health maintenance organization’s net worth is reason-
able in relation to the health maintenance organization’s out-
standing liabilities and adequate to its financial needs, the
following factors, among others, shall be considered:

677
678
679
680
681 (1) the size of the health maintenance organization as measured

by its assets, capital and net worth, reserves, premium writings,
insurance in force and other appropriate criteria;

682
683
684 (2) the nature and extent of the health maintenance organiza-

tion’s reinsurance program;685
(3) the quality, diversification and liquidity of the health main-

tenance organization’s investment portfolio;
686
687
688 (4) the recent past and projected future trend in the size of the

health maintenance organization’s investment portfolio and net
worth;

689
690

(5) the net worth maintained by other comparable health main-
tenance organizations;

691
692

(6) the adequacy of the health maintenance organization’s
reserves;

693
694

(7) the quality and liquidity of investments of the health main-
tenance organization and any members of its holding company
system. The commissioner may treat any such investment as a dis-
allowed asset for purposes of determining the adequacy of net
worth whenever in his judgment such investment so warrants; and

695
696
697
698
699
700 (8) the quality of the health maintenance organization’s earn-

ings and the extent to which the reported earnings include extraor-
dinary items.

701
702
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703 (t) (1) Subject to the limitation contained in this section and in
704 addition to the powers conferred upon the commissioner by
705 section 10 relating to the examination of health maintenance orga-
-706 nizations, the commissioner shall also have the power to order any
707 health maintenance organization approved under this chapter to
708 produce such records, books, or other information papers in the
709 possession of the health maintenance organization or its affiliates
710 as are reasonably necessary to ascertain the financial condition of
711 such health maintenance organization or to determine compliance
712 with this chapter. In the event such health maintenance organiza-
-713 tion fails to comply with such order, the commissioner shall have
714 the power to examine the health maintenance organization and
715 such affiliates to obtain such information.
716 (2) The commissioner may retain at the expense of the health
717 maintenance organization such attorneys, actuaries, accountants
718 and other experts not otherwise a part of the commissioner’s staff
719 as shall be reasonably necessary to assist in the conduct of the
720 examination under subparagraph (1). Any persons so retained
721 shall be under the direction and control of the commissioner and
722 shall act in a purely advisory capacity.
723 (3) Each registered health maintenance organization producing
724 records, books and papers for said examination pursuant to said
725 subparagraph (1) shall be liable for and shall pay the expense of
726 such examination.
727 (u) Notwithstanding any other provisions of the General Laws,
728 including clause Twenty-sixth of section 7 of chapter 4 and
729 chapter 66, all information, documents and copies thereof
730 obtained by or disclosed to the commissioner or any other person
731 in the course of an examination or investigation made pursuant to
732 subsection (t) and all information reported pursuant to section 28,
733 shall be given confidential treatment and shall be open only to the
734 inspection of the commissioner, or examiners and assistants.
735 Access to such confidential material may be granted by the corn-
-736 missioner to the National Association of Insurance Commis-
-737 sioners, to the insurance department of any other state or country
738 or to law enforcement officials of the commonwealth or any other
739 state or agency of the federal government at any time, so long as
740 the agency or office receiving the information agrees in writing to
741 hold such material confidential. Such confidential materials shall
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not be subject to subpoena and shall not be made public by the
commissioner, the National Association of Insurance Commis-
sioners, or any other person, without the prior written consent of
the health maintenance organization to which it pertains unless the
commissioner, after giving the health maintenance organization
who would be affected thereby, notice and opportunity to be
heard, determines that the interest of policyholders, members,
shareholders, enrolled members or the public will be served by the
publication thereof, in which event he may publish all or any part
thereof in such manner as he may deem appropriate.

(v) The commissioner may, pursuant to chapter 30A, upon
notice and opportunity for all interested parties to be heard, issue
such rules, regulations and orders as shall be necessary to carry
out sections 27 to 29, inclusive.

Section 29. (a) (I) Whenever it appears to the commissioner
that any health maintenance organization or any director, officer,
employee or agent thereof has committed or is about to commit a
violation of sections 27 to 29, inclusive, or any rule, regulation or
order issued by the commissioner thereunder, the commissioner
may apply to the superior court department of the trial court for
Suffolk county for an order enjoining such health maintenance
organization or such director, officer, employee or agent thereof
from violating or continuing to violate said sections 28 to 30,
inclusive, or any such rule, regulation or order, and for such other
equitable relief as the nature of the case and the interest of the
health maintenance organization’s policyholders, enrolled mem-
bers, creditors, shareholders, members or the public may require.

(2) No security which is the subject of any agreement or
arrangement regarding acquisition, or which is acquired or to be
acquired, in contravention of sections 27 to 29, inclusive, or of
any rule, regulation or order issued by the commissioner there-
under, may be voted at any shareholder’s meeting, or may be
counted for quorum purposes, and any action of shareholders
requiring the affirmative vote of a percentage of shares may be
taken as though such securities were not issued and outstanding;
but no action taken at any such meeting shall be invalidated by the
voting of such securities, unless the action would materially affect
control of the health maintenance organization or unless the courts
of this commonwealth have so ordered. If a health maintenance
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781 organization or the commissioner has reason to believe that any
782 security, membership or board of directors appointment or elec-
-783 tion rights of the health maintenance organization has been or is
784 about to be acquired in contravention of sections 27 to 29, inclu-
-785 sive, of any rule, regulation or order issued by the commissioner
786 thereunder, the health maintenance organization or the commis-
-787 sioner may apply to the superior court department of the trial
788 court for Suffolk county to enjoin any offer, request, invitation,
789 agreement or acquisition made in contravention of sections 27 to
790 29, inclusive, or any rule, regulation or order issued by the corn-
791 missioner thereunder, to enjoin the voting of any security so
792 acquired, to void any vote of such security already cast at any
793 meeting of shareholders, and for such other equitable relief as the
794 nature of the case and the interest of the health maintenance orga-
795 nization’s policyholders, enrolled members, creditors, share-
796 holders, members or the public may require
797 (3) In any case where a person has acquired or is proposing to
798 acquire any voting securities, membership or board of directors
799 appointment or election rights of a health maintenance organiza-
800 tion in violation of sections 27 to 29, inclusive, or any rule, regu-
801 lation or order issued by the commissioner thereunder, the
802 superior court department of the trial court for Suffolk county, or
803 the superior court department of the trial court for the county in
804 which the health maintenance organization has its principal place
805 of business, may, on such notice as the court deems appropriate.
806 upon the application of the health maintenance organization or the
807 commissioner seize or sequester any voting securities of the
808 health maintenance organization owned directly or indirectly by
809 such person, and issue such order with respect thereto as may be
810 appropriate to effectuate the provisions of sections 27 to 29, inclu-
-811 sive. Notwithstanding any other provisions of law, for the pur-
-812 poses of said sections 27 to 29, inclusive, the sites of the
813 ownership of the securities of domestic health maintenance orga-
814 nizations shall be deemed to be in the commonwealth
815 (b) (I) Any health maintenance organization failing, without
816 just cause, to file any registration statement as required in sections
817 27 to 29, inclusive, may be required, after notice and hearing, to
818 pay a penalty of $5OO for each day’s delay. The maximum penalty
819 under this section shall be $lO,OOO. The commissioner may reduce
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the penalty if the health maintenance organization demonstrates to
the commissioner that the imposition of the penalty would consti-
tute a financial hardship to the health maintenance organization.

820
821
822

(2) Every director or officer of a health maintenance organiza-
tion holding company system who knowingly violates, partici-
pates in, or assents to, or who knowingly shall permit any of the
officers or agents of the health maintenance organization to
engage in transactions or make investments which have not been
properly reported or submitted pursuant to subsection (a), (m) or
(q) of section 28, or which violate any provisions of sections 27 to
29, inclusive, may if so determined by the commissioner, pay, in
their individual capacity, a civil forfeiture of not more than $5,000
per violation, after notice and hearing before the commissioner. In
determining the amount of the civil forfeiture, the commissioner
shall take into account the appropriateness of the forfeiture with
respect to the gravity of the violation, the history of previous vio-
lations and such other matters as justice may require.

823
824
825
826
827
828
829
830
831
832
833
834
835
836
837 (3) Whenever it appears to the commissioner that any health

maintenance organization subject to sections 27 to 29, inclusive,
or any director, officer, employee or agent thereof has engaged in
any transaction or entered into a contract which is subject to sub-
sections (1) to (v), inclusive, of section 28 and which would not
have been approved had such approval been requested, the com-
missioner may order the health maintenance organization to cease
and desist immediately any further activity under that transaction
or contract. After notice and hearing the commissioner may also
order the health maintenance organization to void any such con-
tracts and restore the status quo if such action is in the best
interest of the health maintenance organization’s policyholders,
enrolled members, creditors, subscribers or the public.

838
839
840
841
842
843
844
845
846
847
848
849

(4) Whenever it appears to the commissioner that any health
maintenance organization or any director, officer, employee or
agent thereof has committed a willful violation of sections 27 to
29, inclusive, the commissioner may report the facts to the
attorney general or to the proper district attorneys. Any health
maintenance organization that willfully violates any provision of
sections 27 to 29, inclusive, may be fined not more than $lO,OOO.
Any individual who willfully violates any provision of said sec-
tions 27 to 29, inclusive, may be fined in his individual capacity
not more than $5,000 per violation.

850
851
852
853
854
855
856
857
858
859
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860 (5) Any officer, director, or employee of a health maintenance
861 organization holding company system who willfully and know-
-862 ingly subscribes to or makes or causes to be made any false state-
-863 ments, false reports or false filings with the intent to deceive the
864 commissioner in the performance of his duties under sections 27
865 to 29, inclusive, upon conviction thereof, shall be imprisoned for
866 not more than two years or fined $5,000, or both. The officer,
867 director or employee shall pay any fines imposed in his individual
868 capacity.
869 (c) Whenever it appears to the commissioner that any person
870 has committed a violation of sections 27 to 29, inclusive, which so
871 impairs the financial condition of a domestic health maintenance
872 organization as to threaten insolvency or make the further transac-
-873 tion of business by it hazardous to its policyholders, enrolled
874 members, creditors, subscribers, or the public, then the commis-
-875 sioner may proceed as provided in sections 20 and 20A and
876 chapter 175J.
877 (d) (1) If an order for liquidation or rehabilitation of a domestic
878 health maintenance organization has been entered, the receiver
879 appointed under such order shall have a right to recover on behalf
880 of the health maintenance organization, (i) from any parent corpo-
-881 ration or holding company or person or affiliate who otherwise
882 controlled the health maintenance organization, the amount of dis-
-883 tributions, other than distributions of shares of the same class of
884 stock, paid by the health maintenance organization on its capital
885 stock, or (ii) any payment in the form of a bonus, termination set-
-886 dement or extraordinary lump sum salary adjustment made by the
887 health maintenance organization or its subsidiaries to a director,
888 officer or employee, where the distribution or payment pursuant to
889 clauses (i) or (ii) is made at any time during the one year pre-
-890 ceding the petition for liquidation, conservation or rehabilitation,
891 as the case may be, subject to the limitations of paragraphs (2), (3)
892 and (4) of this subsection.
893 (2) No such distribution shall be recoverable if the parent cor-
-894 poration or affiliate shows that when paid such distribution was
895 lawful and reasonable, and that the health maintenance organiza-
-896 tion did not know and could not reasonably have known that such
897 distribution might adversely affect the ability of the health mainte-
-898 nance organization to fulfill its contractual obligations.



[October88 SENATE No. 2124

(3) Any person who was a parent corporation or holding com-
pany or a person who otherwise controlled the health maintenance
organization or affiliate at the time such distributions were paid
shall be liable up to the amount of distributions or payments under
paragraph (1) such person received. Any person who otherwise
controlled the health maintenance organization at the time such
distributions were declared shall be liable up the amount of distri-
butions he would have received if they had been paid immedi-
ately. If 2 or more persons are liable with respect to the same
distributions, they shall be jointly and severally liable.

899
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(4) The maximum amount recoverable under this subsection
shall be the amount needed in excess of all other available assets
of the impaired or insolvent health maintenance organization to
pay the contractual obligations of the impaired or insolvent health
maintenance organization.

909
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(5) To the extent any person liable under paragraph (3) is insol-
vent or otherwise fails to pay claims due from it pursuant to said
paragraph (3), its parent corporation or holding company or
person who otherwise controlled the health maintenance organiza-
tion or affiliate at the time the distribution was paid, shall be
jointly and severally liable for any resulting deficiency in the
amount recovered from such parent corporation or holding com-
pany or person who otherwise controlled it.
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(e) Whenever it appears to the commissioner that any person
has committed a violation of sections 27 to 29, inclusive, which
makes the continued operation of a health maintenance organiza-
tion contrary to the interest of the policyholders, enrolled mem-
bers or the public, the commissioner may, after giving notice and
an opportunity to be heard, suspend, revoke or refuse to renew
such health maintenance organizations’ license or authority to do
business in the commonwealth for such period as he finds is
required to protect the interests of the policyholders, enrolled
members or the public. Any such determination shall be accom-
panied by specific findings of fact and conclusions of law.
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(f) (I) Any person aggrieved by any act, determination, rule,
regulation or order or any other action of the commissioner pur-
suant to sections 27 to 29, inclusive, may appeal therefrom to the
superior court department of the trial court for Suffolk county.
The court shall conduct its review without a jury and by trial de
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935
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937
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938 novo, except that if all parties, including the commissioner, so
939 stipulate, the review shall be confined to the record. Portions of
940 the record may be introduced by stipulation into evidence in a trial
941 de novo as to those parties so stipulating.
942 (2) The filing of an appeal pursuant to this subsection shall stay
943 the application of any such rule, regulation, order or other action
944 of the commissioner to the appealing party unless the court, after
945 giving such party notice and an opportunity to be heard, deter-
-946 mines that such a stay would be detrimental to the interest of poli-
-947 cyholders, enrolled members, shareholders, creditors, members or
948 the public.
949 (3) Any person aggrieved by any failure of the commissioner to
950 act or make a determination required by sections 27 to 29, inclu-
-951 sive, may petition the superior court department of the trial court
952 for Suffolk county for a writ in the nature of a mandamus or a
953 peremptory mandamus directing the commissioner to act or make
954 such determination forthwith.

1 SECTION 50. The first paragraph of section 32 of chapter 184
2 of the General Laws, as appearing in the 2002 Official Edition, is
3 hereby amended by adding the following sentence: — The
4 common law doctrine of merger shall not apply to any restrictions
5 approved as provided in this paragraph.

1 SECTION 51. Said section 32 of said chapter 184, as so
2 appearing, is hereby further amended by striking out the second
3 and third paragraphs and inserting in place thereof the following 2
4 paragraph:—
5 Conservation, preservation, agricultural presentation, watershed
6 preservation and affordable housing restrictions are interests in
7 land, and may be acquired by any governmental body or chari-
-8 table corporations and trusts which have power to acquire inter-
-9 ests in land, in the same manner as it may acquire other interests
10 in land. The conservation, preservation, agricultural preservation,
11 watershed preservation and affordable housing restrictions may be
12 enforced by injunction or other proceeding and shall entitle repre-
-13 sentatives of the holder to enter the land in a reasonable manner
14 and at reasonable times to assure compliance. Restrictions may be
15 released, in whole or in part, by the holder for consideration, if
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16 any, as the holder may determine, in the same manner as the
17 holder may dispose of land or other interests in land, but only
18 after a public hearing upon reasonable public notice, by the gov-
-19 ernmental body holding the restriction, or, if held by a charitable
20 corporation or trust, by the mayor, or in cities having a city man-
-21 ager, the city manager, the city council of the city or the selectmen
22 of the town, whose approval shall be required, and in the case of a
23 restriction requiring approval by the secretary of environmental
24 affairs, the Massachusetts historical commission, the commis-
-25 sioner of the department of agricultural resources, the director of
26 urban parks in the department of conservation and recreation, or
27 the director of the department of housing and community develop-
-28 ment, only with like approval of the release. Conservation, agri-
-29 cultural preservation and watershed preservation restrictions, in
30 addition to other requirements of this section, may be released, in
31 whole or in part, only with approval of two-thirds of both
32 branches of the general court, by a vote taken by the yeas and
33 nays, that the restriction shall be released for the public good.
34 No restriction that has been purchased with state funds or
35 which has been granted in consideration of a loan or grant made
36 with state funds shall be released unless it is repurchased by the
37 land owner at its then current fair market value. Funds so received
38 shall revert to the fund sources from which the original purchase,
39 loan or grant was made, or, lacking such sources, shall be made
40 available to acquire similar interests in other land. Agricultural
41 preservation restrictions shall be released by the holder only if the
42 land is no longer considered suitable for agricultural or horticul-
-43 tural purposes and unless two-thirds of both branches of the
44 general court, by a vote taken by yeas and nays, vote that the
45 restrictions shall be released for the public good. Watershed
46 preservation restrictions shall be released by the holder only if the
47 land is deemed by the commissioner of conservation and recre-
-48 ation and the secretary of environmental affairs to no longer be of
49 any importance to the water supply or potential water supply of
50 the commonwealth and unless two-thirds of both branches of the
51 general court, by a vote taken by yeas and nays, vote that the
52 restrictions shall be released for the public good.

1 SECTION 52. Notwithstanding any general or special law to
2 the contrary, there is hereby established and set up on the books of
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3 the commonwealth the Economic Stimulus Trust Fund, the pur-
-4 poses of which shall be to fund programs established in this act,
5 with the exception of section 55, section 56, section 57 and
6 section 74. The fund shall be a separate expendable trust, subject
7 to the control of the office of the comptroller, who shall serve as
8 the trustee of the fund. The fund shall be a separate expendable
9 trust, shall not be subject to appropriation and shall be adminis-

-10 tered in accordance with this act. The fund shall expire on
11 June 30, 2009.

1 SECTION 53. Notwithstanding any general or special law to
2 the contrary, the comptroller shall transfer, effective no later than
3 10 days after the effective date of this act, to the Economic Stim-

-4 ulus Trust Fund established pursuant to section 52, the amount of
5 $42,420,000 from the Stabilization Fund. The amount so trans-
-6 ferred shall be for the expenditure of programs in this act, with the
7 exception of section 55, section 56, section 57 and section 74.

1 SECTION 54. The department of revenue shall certify by
2 June 1, 2004 the amount necessary to reconcile General Fund rev-
-3 enues lost from sales tax receipts based on the sales tax holiday
4 pursuant to section 65, 66, 67, 68 and 69, the research and devel-
-5 opment tax update pursuant to section 26 and section 28 and the
6 research and development tax credit program pursuant to
7 section 21. The comptroller shall transfer an amount up to but not
8 exceeding $36,500,000 not later than June 30, 2004 from the Sta-
-9 bilization Fund to the General Fund for these purposes.

1 SECTION 55. Notwithstanding any general or special law to
2 the contrary, the comptroller shall transfer, 10 days after the effec-
-3 live date of this act, the amount of $20,000,000 from the Health
4 Care Security Trust Fund to the Emerging Technology Fund.
5 Commencing on April 1, 2004, the executive director of the
6 Massachusetts Development Finance Agency shall file a report on
7 a quarterly basis with the house and senate committees on ways
8 and means, the house and senate committees on science and tech-

-9 nology and the joint committee on commerce and labor on the
10 following: the number and amounts of qualified investments made
11 to further the goals of the Fund, the number of loans and guaran-
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12 tees approved by said agency from the Fund for facilities or spe-
-13 cialized equipment for technology-based companies, a description
14 of any financial and technical assistance that has been provided to
15 the technology based companies as a result of the utilization of
16 revenues within the Fund, administrative costs charged to the
17 Fund, return on investment in qualified investments, return on
18 investments in funds not required for immediate disbursement, a
19 forecast of future payments based on current binding obligations,
20 and an analysis of the purposes and geographical location of qual-
-21 ified investments.

1 SECTION 56. Notwithstanding any general or special law to
2 the contrary, the comptroller shall transfer, 10 days after the effec-
-3 tive date of this act the amount of $10,000,000 from the Health
4 Security Trust Fund to the Innovation Enterprise Fund for the ere-
-5 ation and operation under the Massachusetts Technology Park
6 Corporation of the John Adams Innovation Enterprise established
7 by section 17. The amount shall be deposited in the fund, adminis-
-8 tered by the corporation, which shall be expended exclusively for
9 the uses established in section 17. Commencing on April 1, 2004,

10 the executive director of the corporation shall report quarterly to
11 the house and senate committees on ways and means, the house
12 and senate committees on science and technology, and the joint
13 committee on commerce and labor on the following: a detailed
14 description of purposes and amounts of administrative costs
15 charged to the fund; the annual budget of the John Adams Innova-
-16 tion Enterprise; a quarterly statement of cash inflows and outflows
17 detailing the sources and uses of funds; a description of the orga-
-18 nizations receiving funds from this fund; the purposes to which
19 the funding will be used by said organizations; the associated
20 amounts received by each organization; the amounts of non-state
21 funding leveraged as a result of the funding; and an analysis of the
22 purposes and geographical location of projects funded through the
23 John Adams Innovation Enterprise.

1 SECTION 57. Notwithstanding any general or special law to
2 the contrary, the comptroller shall transfer, 10 days after the effec-
-3 tive date of this act, the amount of $5,000,000 from the Health
4 Care Security Trust Fund, established pursuant to section 1 of



932003] SENATE No. 2124

5 chapter 29D of the General Laws, to the Massachusetts Research
6 Center Matching Fund, established pursuant to section 4F of
7 chapter 40J for the creation and operation of the fund under the
8 Massachusetts Technology Park Corporation. $500,000 of the
9 transfer shall be solely for the purposes of the Broadband Internet

10 Access Council established pursuant to section 77. Commencing
11 on April 1, 2004, the executive director of the corporation shall
12 report quarterly to the house and senate committees on ways and
13 means, the house and senate committees on science and tech-
-14 nology, and the joint committee on commerce and labor the
15 following: a list of grant recipients, the associated grant amounts,
16 the amounts of non-state funding leveraged as a result of the
17 grants, the purposes of the grants, a quarterly statement of cash
18 inflows and outflows detailing the sources and uses of funds, a
19 forecast of future payments based on current binding obligations,
20 and a detailed breakdown of the purposes and amounts of admin-
-21 istrative costs charged to the fund.

1 SECTION 58. Ten days after the effective date of this act, the
2 amount of $5,000,000 shall be made available to the Massachu-
-3 setts Mathematics, Science, Technology and Engineering Grant
4 Fund from the Economic Stimulus Trust Fund, established in this
5 act. Commencing on April 1, 2004, the chancellor of higher edu-
-6 cation shall report quarterly to the house and senate committees
7 on ways and means, the house and senate committees on science
8 and technology, the joint committee on commerce and labor and
9 the joint committee on education, arts and the humanities the

10 following: (i) a list of grant recipients (ii) the associated grant
11 amounts, (iii) the amounts of non-state funding leveraged as a
12 result of the grants, (iv) the purposes of the grants, (v) an annual
13 statement of cash inflows and outflows detailing the sources and
14 uses of funds (vi) and a detailed breakdown of the purposes and
15 amounts of administrative costs charged to the fund.

1 SECTION 59. Ten days after the effective date of this act the
2 amount of $5,000,000 shall be made available to the Massachu-
-3 setts Technology Development Corporation, established pursuant
4 to chapter 40G of the General Laws, from the Economic Stimulus
5 Trust Fund. Commencing on April 1, 2004, the board of directors
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6 of the Massachusetts Technology Development Corporation shall
7 submit a quarterly report to the house and senate committees on
8 ways and means, the house and senate committees on science and
9 technology, and the joint committee on commerce and labor on

10 the number and nature of early-stage technology companies, both
11 start-up and expansion, operating in the commonwealth that the
12 corporation has invested in as a result of funds transferred to the
13 corporation pursuant to this section, the number and nature of jobs
14 created in Massachusetts as a result of investments made by the
15 corporation as a result of funds transferred to the corporation pur-
-16 suant to this section, the amount of private investments leveraged
17 for the companies as a result of investments made by the corpora-
ls tion, the internal rate of return on the entire portfolio of invest-
-19 ments made by the corporation from funds transferred pursuant to
20 this section, the cumulative realized gains on equity investments
21 made by the corporation since the transfer of funds authorized by
22 this section and the cumulative realized losses on both debt and
23 equity investments made by the corporation since the transfer of
24 funds authorized by this section. In order to assure that the eco-
-25 nomic development benefits of the corporation are distributed
26 throughout the commonwealth, the corporation shall apportion
27 funds equally between 5 geographic regions of the state, the Cen-
-28 tral area, the Greater Boston area, the North East area, the South
29 East area and the Western area in proportion to each region’s per-
-30 centage of the total state population. The Central area shall be
31 defined as Northern Worcester Service Delivery Area and
32 Southern Worcester Service Delivery Area as authorized under 20
33 CFR section 661.280. The Greater Boston area shall be defined as
34 the Boston Service Delivery Area, the Metropolitan North Service
35 Delivery Area and the Metropolitan South/West Service Delivery
36 Area as authorized under 20 CFR section 661.280. North East
37 Area shall be defined as Lower Merrimack Valley Service
38 Delivery Area, Northern Middlesex Service Delivery Area and
39 Southern Essex Service Delivery Area as authorized under 20
40 CFR section 661.280. The South East area shall be defined as
41 Bristol Service Delivery Area, Brockton Service Delivery Area,
42 Cape and Islands Service Delivery Area, New Bedford Service
43 Delivery Area and South Coastal Service Delivery Area as autho-
-44 rized under 20 CFR section 661.280. The Western area shall be
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45 defined as Berkshire Service Delivery Area, Franklin/Hampshire
46 Service Delivery Area and Hampden Service Delivery Area as
47 authorized under 20 CFR section 661.280.

1 SECTION 60. Notwithstanding any general or special law to
2 the contrary, not later than 10 days after the effective date of this
3 act, $8,000,000 shall be made available to the Brownfields Rede-
-4 velopment Fund from the Economic Stimulus Trust Fund. Com-
-5 mencing on April 1, 2004, the secretary of economic development
6 shall report quarterly to the house and senate committees on ways
7 and means, the house and senate committees on science and tech-
-8 nology, the joint committee on commerce and labor and the joint
9 committee on natural resources on the location and amounts of

10 financing provided to applicants under this program and the
11 administrative costs charged to the fund.

1 SECTION 61. Section 571 of chapter 26 of the acts of 2003 is
2 hereby amended by striking out section 4 of chapter 23H.

1 SECTION 62. (a) There shall be established within the depart-
-2 ment of business and technology a small business and very small
3 firms assistance advisory council, in this section called council,
4 which shall make policy recommendations to the department
5 regarding the Commonwealth’s small business and very small
6 firms assistance programs and funding activities. For the purposes
7 of this act, the term “very small firms” shall include entrepreneurs
8 whose businesses employ less than 20 people and are less likely
9 and less able to tap traditional sources of business consulting,

10 assistance and finance.
11 (b) The council shall be comprised of the following members:
12 the director of the department of business and technology or his
13 designee, who shall serve as the chair of the council; the director
14 of the department of housing and community development or his
15 designee; the director of Massachusetts Development or his
16 designee; the President of the Massachusetts Community Devel-
-17 opment Finance Corporation; the director of the state office of
18 minority and women business assistance; a representative of the
19 Massachusetts Entrepreneurial Opportunity Network; a represen-

-20 tative of the Massachusetts Association of Community Develop-
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21 merit Corporations; a representative of the Massachusetts Bankers
22 Association; a representative of the Massachusetts Community
23 Banking Council; the director of the Massachusetts office of the
24 Small Business Association or his designee; and the following 4
25 members to be appointed by the director of the department of
26 business and technology: a representative of the commonwealth’s
27 small business centers, the director of a community development
28 financial institution, a small business owner, and, a member of an
29 organization that provides technical assistance or training to very
30 small firms.
31 (c) Members of the council shall serve for 2-year terms and
32 shall be appointed within 3 months of the effective date of this
33 act.
34 (d) The council shall: conduct an evaluation of the current state
35 system of delivering assistance to small businesses and very small
36 firms; produce data on the number and types of small businesses
37 and very small firms in the commonwealth; research and investi-
-38 gate strategies for the delivery of state assistance to small busi-
-39 nesses and very small firms; make recommendations to the
40 department of business and technology and the legislature for
41 improving the delivery system for assistance to small businesses
42 and very small firms, including recommendations for a more effi-
-43 cient and effective strategy for reaching and providing assistance
44 to very small firms, cost-effective delivery methods for providing
45 technical assistance, better coordination of assistance programs,
46 and better coordination with other state programs, agencies, and
47 public instrumentalities so that state assistance can leverage chari-
-48 table foundation support, federal program funding and private
49 sector support for small businesses and very small firms; and,
50 conduct continual evaluations of the commonwealth’s delivery
51 system.
52 (e) The council shall meet on a monthly basis or as needed and
53 shall produce an initial report within 6 months of its first meeting
54 to the governor, the secretary of economic affairs, and the clerks
55 of the house of representatives and the senate who shall forward
56 the same to the president of the senate, the speaker of the house of
57 representatives and the chairpersons of the house and senate com-
-58 mittees on labor and commerce. The report shall contain the eval-
-59 uation of the current state system of delivering assistance to small
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60 businesses and very small firms. The council shall also report
61 within 1 year of first meeting, which report shall outline best prac-
-62 tices for state-level delivery of assistance to small businesses and
63 very small firms and make recommendations to the department of
64 business and technology for improving the delivery system.
65 Thereafter, the council shall meet at least quarterly and addition-
-66 ally as needed. The council shall report annually, evaluating the
67 state system of delivering assistance to small businesses and very
68 small firms with recommendations for improvements.

1 SECTION 63. Notwithstanding any general or special law to
2 the contrary, not later than 10 days after the effective date of this
3 act, $2,000,000 shall be made available to the director of the
4 department of business and technology, or his designee, for the
5 purpose of awarding grants to regional training organizations for
6 the purpose of providing technical assistance or training to small
7 businesses and emerging entrepreneurs. The training organizations
8 shall have a proven track record of success in providing technical
9 assistance or training and of working with community based orga-

-10 nizations, community development corporations, or community
11 development financial institutions to identify small businesses and
12 emerging entrepreneurs who need this assistance. Of the total
13 transfer, not less than $lOO,OOO may be expended for the adminis-
-14 tration of this program, and not less than an additional $lOO,OOO
15 may be expended for the administration of the small business and
16 very small firms assistance advisory council and associated efforts
17 to assist small businesses. The director of the department of busi-
-18 ness and technology shall file a report by June 30,mannually from
19 2004 to 2009, with the governor, the secretary of economic
20 affairs, the clerks of the house and senate, the president of the
21 senate, the speaker of the house of representatives and the chair-
-22 persons of the house and senate committees on labor and com-
-23 merce outlining the types of grants awarded and the list of
24 grantees.

1 SECTION 64. Notwithstanding any general or special law to
2 the contrary, not later than 10 days after the effective date of this
3 act, $6,000,000 shall be made available to the department of
4 workforce development for grants administered by the depart-
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5 merit. Of the total transfer, not less than $3,000,000 shall be
6 expended for the operation of programs whose primary purpose is
7 workplace education and training grants managed by industry-
-8 driven partnerships that include, but are not limited to, workforce
9 development providers, institutions of higher education, and

10 employers to promote the career advancement of workers and the
11 productivity of businesses in the commonwealth, including for the
12 operation of the Building Essential Skills through Training
13 (BEST) Initiative. Workforce training grants shall also be
14 expended on programs that further and promote adult basic educa-
-15 tion, computer literacy and training, targeted technology skills,
16 related worker training efforts to assist laid off technology
17 workers and dislocated worker in declining industries, advanced
18 manufacturing and high growth industry clusters to assist in the
19 development of local workforce development partnerships to
20 respond to skill and labor shortages and sustain the efforts of the
21 emerging technology initiative and workforce training for workers
22 over age 45.

1 SECTION 65. Notwithstanding any general or special law to
2 the contrary, for the days of December 21, 2003 and April 19,
3 2004, no excise shall be imposed upon sales at retail in the com-
-4 monwealth of tangible personal property, as defined in section 1
5 of chapter 64H of the General Laws, but for the purposes of this
6 act, tangible personal property shall not include gas, steam, elec-
-7 tricity, motor vehicles, boats, and meals.

1 SECTION 66. Notwithstanding any general or special law to
2 the contrary, for the days of December 21, 2003 and April 19,
3 2004, no vendor in the commonwealth shall add to the sales price
4 or collect from any purchaser any excise upon sales at retail of
5 tangible personal property, as defined in section 1 of chapter 64H
6 of the general laws. The commissioner of revenue shall not
7 require any vendor to collect and pay excise upon sales at retail of
8 tangible personal property purchased on December 21, 2003 and
9 April 19, 2004; but any excise erroneously or improperly col-

-10 lected during the days of December 21, 2003 and April 19, 2004,
11 shall be remitted to the department of revenue.
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1 SECTION 67. Any reporting requirements imposed upon ven-
-2 dors of tangible personal property, by law or by regulation,
3 including, but not limited to the requirements for filing returns
4 required by chapter 62C of the General Laws, shall remain in
5 effect for sales for the days of December 21, 2003 and April 19,
6 2004.

1 SECTION 68. On or before June 30, 2004, the commissioner of
2 revenue shall certify to the comptroller the amount of sales tax
3 revenue forgone due to the operation of this act. The commis-
-4 sioner shall issue a report, detailing by fund the amounts under
5 general and special laws governing the distribution of revenues
6 under chapter 64H of the General Laws, which would have been
7 deposited in each fund, notwithstanding this act.

1 SECTION 69. The commissioner of revenue shall issue any
2 instructions or forms, or promulgate rules or regulations, neces-
-3 sary to carry out the purposes of this act.

1 SECTION 70. (a) The Massachusetts international trade council
2 shall establish the Massachusetts International Tourism Fund,
3 which shall be the fund in which private and in-kind international
4 travel, and tourism donations shall be accepted and recorded. The
5 fund shall be administered by the Massachusetts international
6 trade council with monthly lists of deposits, expenses and in-kind
7 services submitted to the house and senate committees on ways
8 and means, the house and senate clerk, the office of the state
9 auditor, and the executive office of administration and finance by

10 the third Wednesday in January.
11 (b) The Massachusetts international trade council in consulta-
-12 tion with the advisory board created by this section, shall award a
13 contract to a non-profit organization to provide international mar-
-14 keting and tourism promotion services on behalf of the common-
-15 wealth. The non-profit organization shall be selected through a
16 competitive procurement process, which process shall include
17 without limitation a written request for proposals. Expenditures
18 for the contract shall not exceed $2,000,000 per year for a period
19 of 5 years. The non-profit organization shall match the amount of
20 te contract with a binding pledge of funds or in-kind contributions
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21 equal to the amount of the contract award from nongovernmental
22 sources to be expended for the purposes established in this
23 section.
24 (c) Any in-kind contributions pledged by a non-profit organiza-
-25 tion under this section shall be considered to have the value deter-
-26 mined by the Massachusetts international trade council. The
27 non-profit organization shall not expend more than 3 per cent of
28 the contract funds for the cost of administrative services. The
29 organization shall , as a condition of receiving the grant, submit,
30 by every third Wednesday in January for the duration of the con-
-31 tract, a total operating budget which shall identify each source and
32 use of operating funds, and an operating plan which shall demon-
-33 strate how the grant promotes tourism. The office shall reserve the
34 right to withhold the grants if the conditions outlined in this
35 section are not met. Not more than 2 per cent of the amount shall
36 be expended by the Massachusetts international trade council for
37 administrative costs incurred by the council in connection with the
38 administration of the contract.
39 (d) The international trade council shall establish an advisory
40 board to advise the international trade council on the scope of
41 services to be provided under the contract with the non-profit
42 organization and to provide ongoing guidance assistance to the
43 international trade council regarding the management and over-
-44 sight of the contract. The advisory board shall consist of no more
45 than 13 members, appointed as follows: the president of the senate
46 and the speaker of the house of representatives shall each appoint
47 4 members to yhe board, and those members shall be broadly rep-
-48 resentative of the hotel and tourism industries in the common-
-49 wealth; 1 member shall be appointed by the Massachusetts office
50 of travel and tourism; 1 member shall be appointed by the Massa-
-51 chusetts Convention Center Authority; 1 member shall be
52 appointed by the city of Boston. The members of the advisory
53 board shall serve without compensation and at the pleasure of
54 their appointing authorities. The advisory board shall seek addi-
-55 tional funding from private funding sources. Notwithstanding any
56 general or special law to the contrary, advisory board members
57 shall not be considered state employees for purposes of chapter
58 268 A of the General Laws as a result of their service on the advi-
-59 sory board.
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1 SECTION 71. Notwithstanding any general or special law to
2 the contrary, not later than 10 days after the effective date of this
3 act, $5,000,000 shall be made available from the Economic Stim-
-4 ulus Fund to the department of housing and community develop-
-5 ment for the employer assisted housing program pursuant to
6 section 60 of chapter 1218 of the General Laws.

1 SECTION 72. Notwithstanding any general or special law to
2 the contrary, not later than 10 days after the effective date of this
3 act, $460,000 per year for a period of 3 years shall be made avail-
-4 able from the Economic Stimulus Trust Fund to the secretary of
5 economic development or his designee for the purposes of
6 awarding grants for matching grants to selected municipalities for
7 the planning by such municipalities of business district improve-
-8 ments and commercial growth strategies including, but not limited
9 to, planning related to the district improvement financing program

10 established pursuant to chapter 40Q of the General Laws and for
11 the implementation of specific and approved elements of such
12 plans through business district revitalization programs. Grants
13 shall be competitively selected jointly by the department of busi-
-14 ness and technology and the commonwealth development coordi-
-15 nating council based on criteria established by such department
16 and council, including criteria relating to need, readiness, ability
17 to match state resources, community support and participation and
18 articulated economic development strategy.

1 SECTION 73. Notwithstanding any general or special law to
2 the contrary, the bonds that the state treasurer is authorized to
3 issue under section 5808 of chapter 26 of the acts of 2003 shall be
4 issued for a term not to exceed 20 years. All such bonds shall be
5 payable not later than June 30, 2029, as recommended by the gov-
-6 ernor in a message to the general court dated August 11, 2003 pur-
-7 suant to Section 3 of Article LXII of the Amendments to the
8 Constitution.

SECTION 74. Notwithstanding any general or special law to
2 the contrary, the comptroller shall transfer, effective July 31,
3 2003, the amount of $10,000,000 from the Healthcare Security
4 Trust Fund, as established by section 2XX of chapter 29 of the
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5 General Laws, to the Massachusetts Technology Park Corporation,
6 established under chapter 40J of the General Laws, for the cre-
-7 ation of the Massachusetts Advanced Technologies in Healthcare
8 Trust Fund, established under section 4G of chapter 40J of the
9 General Laws.

1 SECTION 75. (a) The Massachusetts Development Finance
2 Agency shall establish, subject to appropriation, a loan program,
3 to be administered in consultation with the commissioner of the
4 department of agricultural resources, to provide loans on favor-
-5 able terms and conditions to farmers and groups of farmers for the
6 following purposes: marketing of agricultural products grown in
7 the commonwealth; development of agricultural producer cooper-
-8 atives; development or improvement of innovative agricultural
9 enterprises including, but not limited to, enterprises producing

10 value-added or organically produced agricultural products; execu-
-11 tion of business plans approved by the commissioner of the
12 department of agricultural resources pursuant to the Farm Via-
-13 bility Enhancement Program or similar programs; compliance
14 with environmental laws or regulations; and agricultural activities
15 undertaken by any qualified beginning farmer as defined in sub-

-16 section (b). In establishing the loan program authorized under this
17 section, the agency shall utilize, to the extent practicable and
18 appropriate to making available loans on favorable terms and con-
-19 ditions for the purposes described in this section, arrangements
20 with private lending institutions involving linked deposits, loan
21 guarantees, sharing of administrative costs, and other means the
22 agency considers appropriate.
23 (b) For the purposes of this section, “qualified beginning
24 farmer” shall mean an individual who is a resident of the com-
-25 monwealth, who has entered or is seeking entry into farming as
26 defined in section IA of chapter 128 of the General Laws and who
27 shall (1) have a net worth of not more than $200,000, including
28 any holdings of a spouse or dependent, based on fair market
29 value; (2) provide the majority of the day-to-day physical labor
30 and management of a farm; (3) have, in the judgment of the agri-
-31 cultural lands preservation committee, adequate farming experi-
-32 ence or knowledge in the type of farming which he is entering or
33 seeks to enter; and (4) demonstrate to the agricultural lands
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34 preservation committee a profit potential by submitting projected
35 earnings statements, and certify to the committee his intent that
36 farming will become his principal source of income.

1 SECTION 76. (a) There shall be a council of economic advi-
-2 sors, in this section called the “council”, to develop long-term
3 policies to support economic development in the commonwealth.
4 The council shall serve as an advisor to the governor and the leg-
-5 islature and shall be administered by the secretary of economic
6 affairs. The council shall consist of equal numbers appointed by
7 the governor, the senate president and the speaker of the house.
8 Members shall include, but shall not be limited to, representatives
9 from relevant industry sectors, institutions of higher learning,

10 labor organizations, non-profit organizations, financial institu-
-11 tions, and relevant quasi-public organizations.
12 (b) At a minimum, the council shall conduct studies and make
13 recommendations relating to policy development in the following
14 areas: e-government and e-commerce, emerging technologies and
15 the labor market for scientists, engineers and science and math
16 educators in the commonwealth. The council shall make recom-
-17 mendations as to how the commonwealth may encourage compa-
-18 nies to conduct business within the commonwealth, and shall
19 place an emphasis on promoting greater minority and women
20 involvement in emerging technology sectors.
21 (c) The council shall establish the following task force and
22 others that it deems to be needed from time to time: a task force
23 on science, math, engineering and technology education to inves-
-24 tigate, study and make legislative recommendations on main-
-25 taining a specialized workforce to support and expand the science,
26 math, engineering and technology sectors in the commonwealth,
27 preparing students for the demands of a knowledge-based
28 economy of the future and attracting and retaining students
29 entering science, math, engineering and technology fields of
30 study. The task force shall also investigate the public college and
31 university system, including community colleges, to establish job
32 training programs specifically geared toward creating manufac-
-33 turing, science, math, engineering and technology employment
34 opportunities and to identify and establish career ladders within
35 science, math, engineering and technology employment opportu-
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36 nities. The task force shall also investigate the impact of changing
37 demographics on the state and make recommendations on ways to
38 incorporate such changes in order to enhance the state’s capacity
39 to build a strong and competitive workforce. The task force shall
40 include the following members, among others: the commissioner
41 of the department of education or his designee; the director of
42 workforce development, or his designee; a labor economist; a
43 CEO of a life-science firm; a CEO of a technology firm; a CEO of
44 a health care corporation; a representative of a woman-led firm
45 and minority-led firm; the chair of the board of higher education,
46 or his designee; a chancellor of a state university or college; a
47 president of a state college; a president of a community college; a
48 superintendent of a Massachusetts public school system; the exec-
-49 utive director of the Massachusetts Technology Collaborative; the
50 executive director of the Massachusetts Development Finance
51 Agency; the President of Associated Industries of Massachusetts;
52 the President of the Massachusetts Federation of Teachers; 3
53 members of the senate to be appointed by the senate president, I
54 of whom shall serve as co-chair; and three members of the house
55 of representatives to be appointed by the speaker of the house, I
56 of whom shall serve as co-chair. The taskforce shall conduct hear-
-57 ings and file a report on the results of its study, along with recom-
-58 mendations and any legislation necessary to carry out its
59 recommendations with the clerks of the house of representatives
60 and the senate, not later than June 1, 2004. The taskforce shall be
61 administered by the Massachusetts Technology Park Corporation,
62 established pursuant to chapter 40J of the GeneralLaws.

1 SECTION 77. (a) There shall be a broadband access oversight
2 council within the Massachusetts Technology Park Corporation
3 for the purpose of increasing broadband internet services in under-
-4 served communities. The council shall be comprised of 12 mem-
-5 bers, I of whom shall be designated by the Franklin-Hampshire
6 Connect; 1 of whom shall be designated by the Berkshire Con-
-7 nect; 1 of whom shall be designated by the Massachusetts Associ-
-8 ation of Regional Planning Agencies; 1 of whom shall be
9 designated by the Massachusetts Municipal Association; 1 of

10 whom shall be the secretary of economic affairs 1 of whom shall
11 be the chairman of the commonwealth development council; lof
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12 whom shall be, the chairman of the department of telecommunica-
-13 tions and energy; and 5 of whom shall be appointed by the gov-
-14 ernor, one of whom shall be a representative from the
15 telecommunications industry.
16 (b) The council shall develop and recommend strategies to
17 achieve broadband internet expansion to every community in the
18 commonwealth. Specifically the council shall: (1) identify com-
-19 munities that lack digital subscriber line broadband internet
20 service and leverage the telecommunications purchasing power of
21 the commonwealth and the private sector to bring digital sub-
-22 scriber line broadband internet service to every community in the
23 commonwealth; (2) identify appropriate technologies and strate-
-24 gies to bring digital subscriber line broadband internet service into
25 underserved communities; (3) identify specific state properties
26 that, if made available, would facilitate the deployment of these
27 technologies to achieve service in under-served areas; (4) provide
28 funding to regional planning agencies to develop geographic
29 information system database to identify the location of existing
30 commercial and public towers to accelerate the deployment of
31 broadband internet service into underserved communities; and,
32 (5) take other action considered necessary to fulfill the goal of
33 broadband marketplace choice in underserved communities. The
34 council shall annually submit any recommendations and make
35 periodic reports on progress being made towards achieving these
36 goals to the department of business and technology, the house and
37 senate committees on science and technology, the joint committee
38 on commerce and labor, and the house and senate committees on
39 ways and means.

1 SECTION 78. There shall be a special commission to study and
2 report legislative findings on the laws, rules and procedures used
3 by state agencies to promulgate regulations including the use of
4 cost benefit analysis. The commission shall further study the
5 effect of reauthorizing regulations every 5 years, the use of regu-
-6 latory impact statements, the type of notice parties to regulation
7 receive and the agencies’ legislative reporting requirements. This
8 commission shall consist of 12 members, 3 of which shall be
9 appointed by the senate president, including the senate chair of the

lb joint committee on commerce and labor who shall act as the co-
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11 chair, the 3of which shall be appointed by the speaker of the
12 house, including the house chair of the joint committee on com-
-13 merce and labor who shall act as the co-chair, 3 members
14 appointed by the attorney General and 3 members appointed by
15 the governor. This commission shall conduct hearings and file a
16 report on the results of its study, along with recommendations and
17 any legislation necessary to carry out its recommendations with
18 the clerks of the house of representatives and the senate not later
19 than December 31, 2004.

1 SECTION 79. Section 50, and Section 51 shall be retroactive

1 SECTION 80. Section 24 shall take effect on the first day of
2 January next succeeding the date on which it shall have become a
3 law and shall apply to taxable years commencing on and after
4 such date; provided, however that before the effective date of this
5 act, the chairman of the Massachusetts historical commission may
6 promulgate regulations necessary to implement and facilitate the
7 implementation of this section.

1 SECTION 81. Sections 38 through 49 of the bill shall take
2 effect on July 1,2004.
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