
SENATE No. 2431
[Senate, July 7, 2004 - The committee on Ways and Means

(Murray) recommends that the bill be amended by substituting a new
text of House Bill, No. 4880, prohibiting certain practices in home mort-
gage lending, and inserting in place thereof the text of Senate document
numbered 2431.]

£lic Commontocnltl) of fHassnchusctts

In the Year Two Thousand and Four

1 SECTION 1. Chapter 183 of the General Laws is hereby
2 amended by inserting after section 288 the following section:—
3 Section 28C. (a) A lender shall not knowingly make a home
4 loan if the home loan pays off all or part of an existing home loan
5 that was consummated within the prior 60 months or other debt of
6 the borrower, unless the refinancing is in the borrower’s interest.
7 The “borrower’s interest” standard shall be narrowly construed,
8 and the burden is upon the lender to determine and to demonstrate
9 that the refinancing is in the borrower’s interest.

10 Factors to be considered in determining if the refinancing is in
11 the borrower’s interest include but are not limited to:
12 (1) the borrower’s new monthly payment is lower than the total
13 of all monthly obligations being financed, taking into account the
14 costs and fees;
15 (2) there is a change in the amortization period of the new loan;
16 (3) the borrower receives cash in excess of the costs and fees of

refinancing;
18 (4) the borrower’s note rate of interest is reduced
19 (5) there is a change from an adjustable to a fixed rate loan

20 taking into account costs and fees; or
2) (6) the refinancing is necessary to respond to a bona tide per-
-22 sonal need or an order of a court of competent jurisdiction.
23 (b) Notwithstanding any provision to the contrary contained in
24 this chapter regarding costs and attorneys’ fees, in any action
25 instituted by a borrower who alleges that the defendant violated
26 subsection (a), the borrower shall not be entitled to costs and
27 attorneys’ fees it the presiding Judge, in the judge’s discretion,
28 finds that, before the institution of the action by the borrower, the
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29 lender made a reasonable offer to cure and that offer was rejected
30 by the borrower.

1 SECTION 3. Said chapter 183 is hereby further amended by
2 striking out section 59, as so appearing, and inserting in place
3 thereof the following section:—
4 Section 59. A mortgagee, assignee or holder of a mortgage note
5 secured by a first or subordinate lien on a dwelling house of 4 or
6 less separate households or on a residential condominium unit
7 occupied or to be occupied in whole or in part by the mortgagor
8 shall not require the mortgagor to pay a late charge or late pay-
-9 ment penalty unless the penalty is specifically authorized in the

10 loan documents.
11 A mortgagee, assignee or holder of a mortgage note secured by
12 a first or subordinate lien on a dwelling house of 4 or less separate
13 households or on a residential condominium unit occupied or to
14 be occupied in whole or in part by the mortgagor shall not require
15 the mortgagor to pay a penalty or late charge for any payment
16 paid within 15 days or in the case of a bi-weekly mortgage pay-
-17 ment, paid within 10 days, from the date the payment is due.
18 In no event, in assessing a penalty because of the delinquency
19 in making all or any part of a periodic payment under a mortgage
20 note, shall the penalty or late charge exceed 3 per cent of the
21 amount of principal and interest overdue, and in calculating the
22 penalty or late charge, any amount of the periodic payment repre-
-23 seating estimated tax payments required by the terms of the mort-
-24 gage note or deed shall not be included.
25 A late payment penalty or late charge may not be charged more
26 than once with respect to a single late payment. If a late payment
27 fee is deducted from a payment made on the loan, and the deduc-
-28 tion causes a subsequent default on a subsequent payment, no late
29 payment fee may be imposed for the default. If a late payment fee
30 has been once imposed with respect to a particular late payment a

31 fee shall not be imposed with respect to any future payment which
32 would have been timely and sufficient, but for the previous
33 default.

1 SECTION 4. Section 66 of said chapter 183, as so appearing, is
2 hereby amended by adding the following paragraph; —
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3 A lender shall not finance, directly or indirectly, any credit life,
4 credit disability, credit unemployment insurance, credit property
5 insurance, including debt cancellation or suspension agreements,
6 or any other life or health insurance premium through a home
7 mortgage loan. Premiums on insurance calculated and payable on
8 a monthly basis by the borrower shall not be considered financed
9 by the lender.

1 SECTION 6. The Genera! Laws are hereby amended by insert-
-2 ing after chapter 1838, the following chapter:—

i

4

5 Section 1, This chapter may be known and cited as the Preda-
-6 tory Home Loan Practices Act.

Section 2. As used in this chapter, the following words shall,
8 unless the context requires otherwise, have the following mean-
-9 ings:—

10 “Annual percentage rate”, the annual percentage rate for a loan
11 calculated according to the Federal Truth In Lending Act (15
12 U.S.C. 1601 et seq.) and the regulations promulgated thereunder
13 by the Federal Reserve Board or chapter HOD and the regulations
14 promulgated thereunder by the commissioner of banks.
15 “Benchmark rate”, the interest rate which the borrower can
16 reduce by paying bona fide discount points; this rate shall not
17 exceed the weekly average yield of United States Treasury securi-
-18 ties having a maturity of 5 years, on the fifteenth day of the month
19 immediately preceding the month in which the loan is made,
20 plus 4 percentage points.
21 “Bona fide loan discount points”, loan discount points which
22 are: (1) knowingly paid by the borrower; (2) paid for the express
23 purpose of lowering the benchmark rate; and (3) in fact reducing
24 the interest rate or time-price differential applicable to the loan
25 from an interest rate which does not exceed the benchmark rate.
26 “Broker”, any person who for compensation directly or indi-
-27 rectly solicits, processes, places or negotiates home mortgage
28 loans for others or who closes home mortgage loans which may be
29 in the person’s own name with funds provided by others and

Chapter 183C.
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I July4 SENATE —No. 2431

30 which loans are thereafter assigned to the person providing the
31 funding of the loans; provided, that broker shall not include a
32 person who is an attorney providing legal services in association
33 with the closing of a home mortgage loan who is not also funding
34 the home loan and is not an affiliate of the lender.
35 “Commissioner”, the commissioner of banks.
36 “Conventional mortgage rate”, the most recently published
37 annual yield on conventional mortgages published by the Board of
38 Governors of the Federal Reserve System, as published in statis-
-39 tical release H.15 or any publication that may supersede it, as of
40 the applicable time set forth in 12 C.F.R. 226.32(a)(1)(i).”
41 “Conventional prepayment penalty”, any prepayment penalty or
42 fee that may be collected or charged in a home loan, and that is
43 authorized by law other than this chapter, provided the home loan
44 (1) does not have an annual percentage rate that exceeds the con-
-45 ventional mortgage rate by more than two percentage points; and
46 (2) does not permit any prepayment fees or penalties that exceed 2
47 percent of the amount prepaid.”
48 “High cost home mortgage loan”, a home mortgage loan that
49 meets 1 of the following conditions:—
50 (i) the annual percentage rate at consummation will exceed by
51 more than 8 percentage points for first-lien loans, or by more than
52 9 percentage points for subordinate-lien loans, the yield on United
53 States Treasury securities having comparable periods of maturity
54 to the loan maturity as of the fifteenth day of the month immedi-
-55 ately preceding the month in which the application for the exten-
-56 sion of credit is received by the lender; and when calculating the
57 annual percentage rate for adjustable rate loans, the lender shall
58 use the interest rate that would be effective once the introductory
59 rate has expired.
60 (ii) Excluding either a conventional prepayment penalty or up
61 to 3 bona fide discount points, the total points and fees exceed the
62 greater of 5 per cent of the total loan amount or $400; the $4OO
63 figure shall be adjusted annually by the commissioner of banks on
64 January 1 by the annual percentage change in the Consumer Price
65 Index that was reported on the preceding June 1.
66 “Home mortgage loan”, a loan, other than a reverse mortgage
67 transaction, in which: (i) the principal amount of the loan does not
68 exceed the conforming loan size limit for a single-family dwelling
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as established from time to time by the Federal National Mortgage
Association or a comparable entity designated by the division of
banks; (ii) the borrower is a natural person; (iii) the debt is
incurred by the borrower primarily for personal, family or house-
hold purposes; and (iv) the loan is secured by a mortgage or deed
of trust on real estate upon which there is located or there will be
located a structure designed principally for occupancy of from 1
to 4 families which is or will be occupied by the borrower as the
borrower’s principal place of residence.

69
70
7!
-n

i

74
s

76

“Lender”, an entity that originated 5 or more home mortgage
loans within the past 12 month period or acted as an intermediary
between originators and borrowers on 5 or more home mortgage
loans within the past 12 month period, provided that lender shall
not include a person who is an attorney providing legal services in
association with the closing of a home loan who is not also
funding the home loan and is not an affiliate of the lender. For the
purposes of this chapter, lender shall also mean a broker.

78
79
80
81
82
83
84
85

“Obligor”, a borrower, co-borrower, cosigner, or guarantor
obligated to repay a home mortgage loan.

86
87

“Points and fees”, (i) items required to be disclosed pursuant to
sections 226.4 (a) and 226.4 (b) of Title 12 of the Code of Federal
Regulations or 209 CMR 32.04(1) and 209 CMR 32.04(2) of the
Code of Massachusetts Regulations, as amended from time to
time, except interest or the time-price differential; (ii) charges for
items listed under sections 226.4 (c) (7) of Title 12 of the Code of
Federal Regulations or 209 CMR 32.04(3)(g) of the Code of
Massachusetts Regulations, as amended from time to time, but
only if the lender receives direct or indirect compensation in con-
nection with the charge, otherwise, the charges are not included
within the meaning of the term “points and fees”; (iii) the max-
imum prepayment fees and penalties that may be charged or col-
lected under the terms of the loan documents; (iv) all prepayment
fees of penalties that are incurred by the borrower if the loan refi-
nances a previous loan made or currently held by the same lender;
(v) all compensation paid directly or indirectly to a mortgage
broker, including a broker that originates a home loan in its own
name in a table-funded transaction, not otherwise included in
clauses (i) or (ii), (vi) the cost of all premiums financed by the
creditor, directly or indirectly for any credit life, credit disability.

88
89
90
91
92
93
94
95
96
97
98
99

100
101
102
103
104
105
106
107



I July6 SENATE —No. 2431

credit unemployment or credit property insurance, or any other
life or health insurance, or any payments financed by the creditor
directly or indirectly for any debt cancellation or suspension
agreement or contract, except that insurance premiums or debt
cancellation or suspension fees calculated and paid on a monthly
basis shall not be considered financed by the creditor. Points and
fees shall not include the following; (1) taxes, filing fees,
recording and other charges and fees paid to or to be paid to a
public official for determining the existence of or for perfecting,
releasing or satisfying a security interest; and, (2) fees paid to a
person other than a lender or to the mortgage broker for the
following: fees for flood certification; fees for pest infestation;
fees for flood determination; appraisal fees; fees for inspections
performed before closing, credit reports; surveys; notary fees;
escrow charges so long as not otherwise included under clause (i);
title insurance premiums; and fire insurance and flood insurance
premiums, if the conditions in sections 226.4 (d) (2) of Title 12 of
the Code of Federal Regulations or 209 CMR 32.04(4)(b) of the
Code of Massachusetts Regulations, as amended from time to
time, are met. For open-end loans, the points and fees shall be cal-
culated by adding the total points and fees known at or before
closing, including the maximum prepayment penalties that may be
charged or collected under the terms of the loan documents, plus
the minimum additional fees the borrower would be required to
pay to draw down an amount equal to the total credit line.

108
109
110
111
112
113
1 14
115
I 16
117
118
119
120
121
122
123
124
125
126
127
128
129
130
13!
132
133 “Total loan amount”, the total amount the consumer will

borrow, as reflected by the face amount of the note.134
Section 3. A creditor may not make a high-cost home mortgage

loan without first receiving certification from a counselor with a
third-party nonprofit organization approved by the United States
Department of Housing and Urban Development, a housing
financing agency of this state, or the regulatory agency which has
jurisdiction over the creditor, that the borrower has received coun-
seling on the advisability of the loan transaction. Nothing herein
shall prohibit counseling that is conducted in whole or in part by
telephonic means. The commissioner shall maintain a list of
approved counseling programs. A high cost home mortgage loan
originated by a lender in violation of this section shall not be
enforceable. At or before closing a high cost home mortgage loan,

135
136
137
138
139
140
141
142
143
144
145
146
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the lender shall obtain evidence that the borrower has completed
an approved counseling program.

147
148

Section 4. A lender shall not make a high-cost home mortgage
loan unless the lender reasonably believes at the time the loan is
consummated that 1 or more of the obligors, will be able to make
the scheduled payments to repay the home loan based upon a con-
sideration of the obligor’s current and expected income, current
and expected obligations, employment status, and other financial
resources other than the borrower’s equity in the dwelling which
secures repayment of the loan.

149
150
151
152
153
154
155
156

There shall be a presumption that the borrower is able to make
the scheduled payments if, at the time the loan is made, and based
on the monthly payments as calculated based on the index plus the
margin at the time the loan is made, in the case of loans with
lower introductory rates: (1) the borrower’s scheduled monthly
payments on the loan, including principal, interest, taxes, insur-
ance, and assessments, combined with the scheduled payments for
all other debt, do not exceed 50 per cent of the borrowers docu-
mented and verified monthly gross income, if the borrower has
sufficient residual income as defined in the guidelines established
in 38 CFR 36.4337(e) and VA form 26-6393 to pay essential
monthly expenses after paying the scheduled monthly payments
and any additional debt.

157
138
159
160
161
162
163
164
165
166
167
168
169
170 Section 5. A high-cost home mortgage loan shall not contain

any provision for prepayment fees or penalties.171
172 Section 6. A high-cost home mortgage loan shall not include

the financing of points and fees in excess of 5 per cent of the total
loan amount or $BOO, whichever is greater.

173
174

Section 7. A high-cost home mortgage loan shall not contain a
provision that increases the interest rate after default. This section
shall not apply to interest rate changes in a variable rate loan oth-
erwise consistent with the home loan documents provided that the
change in the interest rate is not triggered by the event of default
or the acceleration of indebtedness.

75

176
177
178
179
180
181 Section 8. A high-cost home mortgage loan shall not contain a

scheduled payment that is more than twice as large as the average
of earlier scheduled payments. This subsection shall not apply
when the payment schedule is adjusted to the seasonal or irregular
income of the borrower.

182
183
184
185
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Section 9. A high-cost home mortgage loan shall not contain a
demand feature that permits the lender to terminate the loan in
advance of the original maturity date and to demand repayment of
the entire outstanding balance, except in the following circum-
stances:

186
187
188
189
190

(1) there is fraud or material misrepresentation by the consumer
in connection with the loan that is not induced by the lender, its
employees, or agents;

191
192
193

(2) the consumer fails to meet the repayment terms of the
agreement for any outstanding balance and after the consumer has
been contacted in writing and afforded a reasonable opportunity to
pay the outstanding balance as outlined within the repayment
terms of the agreement; or

194
195
196
107
198

(3) there is any bona fide action or inaction by the consumer
that adversely and materially affects the lender’s security for the
loan, or any right of the lender in such security as provided in the
loan agreement.

199
200
201
202
203 Section 10. A high-cost home mortgage loan shall not contain a

payment •schedule with regular periodic payments such that the
result is an increase in the principal amount.

204
205

Section 11. A lender shall not charge a borrower a fee or other
charge to modify, renew, extend or amend a high-cost home mort-
gage loan or to defer a payment due under the terms of a high-cost
home mortgage loan.

206
207
208
209

Section 12. A high cost home mortgage loan shall not include
terms pursuant to which more than 2 periodic payments required
under the loan are consolidated and paid in advance from the loan
proceeds provided to the borrower.

210
211
212
213

Section 13. Without regard to whether a borrower is acting
individually or on behalf of others similarly situated, any provi-
sion of a high cost home mortgage loan that allows a party to
require a borrower to assert any claim or defense in a forum that is
less convenient, more costly, or more dilatory for the resolution of
a dispute than a judicial forum established in the commonwealth
where the borrower may otherwise properly bring a claim or
defense or limits in any way any claim or defense the borrower
may have is unconscionable and void.

214
215
216
217
218
219
220
221
11l

Section 14. A lender shall not pay a contractor under a home
improvement contract from the proceeds of a high cost home224
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mortgage loan other than (i) by an instrument payable to the bor-
rower or jointly to the borrower and contractor, or (ii) at the elec-
tion of the borrower, through a third party escrow agent in
accordance with terms established in a written agreement signed
by the borrower, the lender and the contractor before the disburse-
ment of funds.

225

226
11l

228
°29
230

Section 15. a. Any person who purchases or is otherwise
assigned a high-cost home mortgage loan shall be subject to all
affirmative claims and any defenses with respect to the loan that
the borrower could assert against the original lender or broker of
the loan; provided that this subsection shall not apply if the pur-
chaser or assignee demonstrates by a preponderance of the evi-
dence that it:

231
232

j j

234
235
236

j

(1) has in place at the time of the purchase or assignment of the
subject loans, policies that expressly prohibit its purchase or
acceptance of assignment of any high-cost home mortgage loans;

238
239
240

(2) requires by contract that a seller or assignor of home loans
to the purchaser or assignee represents and warrants to the pur-
chaser or assignee that either (i) the seller or assignor will not sell
or assign any high-cost home mortgage loans to the purchaser or
assignee or (ii) that the seller or assignor is a beneficiary of a rep-
resentation and warranty from a previous seller or assignor to that
effect; and

241
242
243
244
245
246
247
248 (3) exercises reasonable due diligence at the time of purchase

or assignment of home loans or within a reasonable period of time
after the purchase or assignment of the home loans, intended by
the purchaser or assignee to prevent the purchaser or assignee
from purchasing or taking assignment of any high-cost home
mortgage loans; provided, however, that reasonable due diligence
shall provide for sampling and shall not require loan by loan
review.

249
250
251

253
254
255
256 (b) Limited to amounts required to reduce or extinguish the

borrower’s liability under the high-cost home mortgage loan plus
amounts required to recover costs, including reasonable attorneys’
fees, a borrower acting only in an individual capacity may assert
claims that the borrower could assert against a lender of the home
loan against any subsequent holder or assignee of the home loan
as follows:

757

258
259
260
261
262
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(1) A borrower may bring an original action for a violation of
this chapter in connection with the loan within 5 years of the
closing of a high-cost home mortgage loan;

263
264
265

(2) A borrower may, at any time during the term of a high-cost
home mortgage loan, employ any defense, claim, counterclaim,
including a claim for a violation of this chapter, after an action to
collect on the home loan or foreclose on the collateral securing the
home loan has been initiated or the debt arising from the home
loan has been accelerated or the home loan has become 60 days in
default, or in any action to enjoin foreclosure or preserve or obtain
possession of the home that secures the loan.

266
267
268
269
270
271
272
273

(c) This section shall be effective notwithstanding any other
provision of law; provided, that nothing in this section shall be
construed to limit the substantive rights, remedies or procedural
rights available to a borrower against any lender, assignee or
holder under any other law. The rights conferred on borrowers by
subsections (a) and (b) are independent of each other and do not
limit each other.

274
275

276
277
278
279
280

Section 16. A lender shall not recommend or encourage default
on an existing loan or other debt prior to and in connection with
the closing or planned closing of a high-cost home mortgage loan
that refinances all or any portion of the existing loan or debt.

281
282
283
284

Section 17. (a) This chapter shall apply to any lender who
attempts to avoid its application by dividing any loan transaction
into separate parts.

285
286
287

(b) A lender making a high-cost home mortgage loan who,
when acting in good faith, fails to comply with the provisions of
this chapter, shall not be considered to have violated this chapter
if the lender establishes that either: (1) Within 30 days of the loan
closing and prior to the institution of any action under this
chapter, the lender notifies the borrower of the compliance failure
and makes appropriate restitution and whatever adjustments are
necessary are made to the loan, at the choice of the borrower, to
either: (i) make the high-cost home mortgage loan satisfy the
requirements of this chapter or (ii) change the terms of the loan in
a manner beneficial to the borrower so that the loan w ill no longer
be considered a high-cost home mortgage loan; or, (2) the compli-
ance failure was not intentional and resulted from a bona tide
error notwithstanding the maintenance procedures reasonably

288
289
290
291
292
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294
295
296
297
298
299
300
301
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adapted to avoid the errors, and within 60 days after the discovery
of the compliance failure and before the institution of any action
under this chapter or the receipt of written notice of the compli-
ance failure, the borrower is notified of the compliance failure,
appropriate restitution is made and whatever adjustments are nec-
essary are made to the loan, at the choice of the borrower, to
either (i) make the high-cost home mortgage loan satisfy the
requirements of this chapter or (ii) change the terms of the loan in
a manner beneficial to the borrower so that the loan will no longer
be considered a high-cost home mortgage loan. Examples of a
bona fide error may include clerical errors, errors in calculation,
computer malfunction and programming, and printing errors. An
error in legal judgment with respect to a person’s obligation under
this chapter shall not be considered a bona fide error.

302
303
304
305
306
307
308
309
310
311
312

13
314
315

Section 18. (a) A violation of this chapter shall constitute a vio
lation of chapter 93A.

316
317
318 (b) An aggrieved borrower or borrowers may bring a civil

action for injunctive relief or damages in a court of competent
jurisdiction for any violation of this chapter.

319
320
321 (c) In addition the court shall, as the court may consider appro-

priate: (1) issue an order or injunction rescinding a home mort-
gage loan contract which violates this chapter, or barring the
lender from collecting under any home mortgage loan which vio-
lates this chapter; (2) issue an order or injunction barring any judi-
cial or non-judicial foreclosure or other lender action under the
mortgage or deed of trust securing any home mortgage loan which
violates this chapter; (3) issue an order or injunction reforming the
terms of the home mortgage loan to conform to this chapter;
(4) issue an order or injunction enjoining a lender from engaging
in any prohibited conduct; or (5) impose such other relief,
including injunctive relief, as the court may consider just and
equitable.

3

323
324
325

326
127

328
329
330
331
332

334 (d) In addition, any lender found to be in violation of this
chapter shall be subject to sections 2A and 2D of chapter 167.335

336 (e) Originating or brokering a home loan that violates a provi-
sion of this section shall constitute a violation of this chapter.3 /

338 Section 19. The commissioner shall promulgate regulations
necessary to carry out the provisions of this chapter.339
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1 SECTION 7. Section 2 of chapter 255 D of the General Laws,
2 as so appearing, is hereby amended by adding the following para-
-3 graph;—
4 Any person who sells or agrees to sell goods or services or both
5 or merchandise certificates where the sale is secured by a mort-
-6 gage on real property located in the Commonwealth having
7 thereon a dwelling house with accommodations for 4 or less sepa-
-8 rate households and occupied or to be occupied, in whole or in
9 part, by the obligor on the mortgage debt shall first obtain from

10 the commissioner a license under chapter 255 E of the General
11 Laws.

1 SECTION 8, The third paragraph of section 8 of chapter 255E
2 of the General Laws, as so appearing, is hereby amended by
3 inserting after the first sentence the following sentence:— During
4 the course of such inspection a mortgage lender that has made 50
5 or more home mortgage loans in the last calendar year shall be
6 examined for its compliance with fair lending laws including but
7 not limited to the requirements of the federal Equal Credit Oppor-
-8 tunity Act, Home Mortgage Disclosure Act, and the Predatory
9 Home Loan Practices Act.

1 SECTION 9. Section 10 of said chapter 255E, as so appearing,
2 is hereby amended by striking out, in line 3, the words “five hun-
-3 dred dollars” and inserting in place thereof the following figure:—
4 “$1,000”, and by adding the following sentence:— The penalty
5 provision of this section shall be in addition to, and not in lieu of,
6 any other law applicable to a licensee or other person for violating
7 section 2or any rule or regulation made thereunder.

1 SECTION 10. Said chapter 255 E is hereby further amended by
2 adding the following 2 sections;—
3 Section 11. (a) Whenever the commissioner finds that any
4 licensee or exempt person under section 2 has violated this
5 chapter or any rule or regulation adopted thereunder, or any other
6 law of the commonwealth applicable to the conduct of the busi-
-7 ness of making or brokering mortgage loans on residential prop-
-8 erty in the commonwealth, the commissioner may, by order, in
9 addition to any other action authorized under this chapter or any
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10 rule or regulation made thereunder, impose a penalty upon the
11 person which shall not exceed $5,000 for each violation, up to a
12 maximum of $lOO,OOO for such violation plus the costs of investi-
-13 gation. The commissioner may impose a penalty which shall not
14 exceed $5,000 for each violation of this chapter, or any rule or
15 regulation adopted thereunder, by a person other than a licensee or
16 exempt person under section 2, plus the costs of investigation.
17 (b) Nothing in this section shall limit the right of any individual
18 or entity who has been injured as a result of any violation of this
19 chapter by a licensee, or any person other than a licensee or

20 exempt person under section 2, to bring an action to recover dam-
-21 ages or restitution in a court of competent jurisdiction.
22 (c) Any findings or order issued by the commissioner pursuant to
23 this section shall be subject to review as provided in chapter 30A.
24 Section 12. (a) Whenever the commissioner determines that any
25 person has, directly or indirectly, violated any section of this
26 chapter or any rule or regulation adopted thereunder, applicable to
27 the conduct of the business of making or brokering mortgage
28 loans on residential property in the commonwealth, or any order
29 issued by the commissioner under this chapter or any written
30 agreement entered between the licensee and the commissioner, the
31 commissioner may serve upon that person a written notice of
32 intention:
33 (1) to prohibit the person from performing in the capacity of a
34 principal employee on behalf of any licensee for a period of time
35 that the commissioner considers necessary;

36 (2) to prohibit the person from applying for or obtaining a
37 license from the commissioner for a period up to 36 months
38 following the effective date of an order issued under subsection
39 (b) or (c); or
40 (3) to prohibit the person from any further participation, in any
41 manner, in the conduct of the affairs of a mortgage lender or mort-
-42 gage broker in Massachusetts or to prohibit the person from being
43 employed by, an agent of, or operating on behalf of a licensee
44 under this chapter or any other business which requires a license
45 from the commissioner.
46 (b) A written notice issued under subsection (a) shall contain a
47 written statement of the facts that support the prohibition and shall
48 give notice of an opportunity for a hearing to be held thereon. The
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49 hearing shall be fixed for a date not more than 30 days after the
50 date of service upon the commissioner of the request for a
51 hearing. If the person fails to submit a request for a hearing within
52 20 days of service of notice under subsection (a), or otherwise
53 fails to appear in person or by a duly authorized representative,
54 the party shall be considered to have consented to the issuance of
55 an order of prohibition in accordance with the notice.
56 (c) In the event of the consent under subsection (b), or if after a
57 hearing the commissioner finds that any of the grounds specified
58 in the notice have been established, the commissioner may issue
59 an order of prohibition in accordance with subsection (a) as the
60 commissioner finds appropriate.
61 (d) An order issued under subsection (b) or (c) shall be effec-
-62 live upon service upon the person. The commissioner shall also
63 serve a copy of the order upon the licensee of which the person is
64 an employee or on whose behalf the person is performing. The
65 order shall remain in effect and enforceable until it is modified,
66 terminated, suspended, or set aside by the commissioner or a court
67 of competent jurisdiction.
68 (e) Except as consented to in writing by the commissioner, any
69 person who, pursuant to an order issued under subsection (b) or
70 (c), has been prohibited from participating in whole or in part in
71 the conduct of the affairs of a mortgage lender or mortgage broker
72 in Massachusetts may not, while the order is in effect, continue or
73 commence to perform in the capacity of a principal employee, or
74 otherwise participate in any manner, if so prohibited by order of
75 the commissioner, in the conduct of the affairs of:—
76 (1) any licensee under this chapter;

(2) any other business which requires a license from the coni-
-78 missioner, or
79 (3) any bank, as defined under section lof chapter 167 or any
80 subsidiary thereof.
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