
SENATE No. 2282
[Senate, November 16, 2005 - Reprinted text of the Senate amend-

ments to the residue of House, No. 4479, promoting access to health
care (Senate, No. 2276, printed as amended).]

In the Year Two Thousand and Five.

2 (a) The most recent analysis by the Blue Cross Foundation/
3 Urban Institute “Road Map Project” estimates that the number of
4 uninsured in Massachusetts is 532,376. Of this number 73 per cent
5 are working and 72.8 per cent are below 400 per cent of the fed-
6 eral poverty' guidelines.

(b) The Institute of Medicine of the National Academies of Sci-
8 ence estimate that lack of health insurance reduces life span
9 leading to 18,000 premature deaths a year in the United States

10 including residents of the commonwealth, because of health con-
-11 ditions exacerbated by lack of access to care by the uninsured, and
12 affects the productivity of Americans with serious health condi-
-13 tions.
14 (c) The commonwealth already expends over $l.l billion in
15 uncompensated care through the Free Care Pool at the expense of
16 taxpayers and the economy in the form of higher health care pre-
-17 miums and workforce productivity.
18 (d) Rapidly rising health care costs and health insurance pre-
-19 miums are harming the economic vitality of the commonwealth
20 and its employers, making it difficult for employees and munici-
-21 palilies to pay for their share of health insurance costs, threatening
22 to reverse the progress made in the commonwealth ofreducing the
23 number of the uninsured.
24 (e) Extending coverage to the uninsured in the commonwealth
25 could result in economic and social benefits due to improved
26 health of as much as $1.2 to $1.7 billion per year. These benefits
27 are estimated to exceed the incremental cost of expanding eov-
-28 erage by as much as a ratio of 3:1. Other economic and social
29 benefits of covering the uninsured include:
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1 SECTION 1. The general court finds that:
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30 (1) reduced incidence of personal bankruptcies more than
31 one half of all personal bankruptcies are directly correlated to
32 unpaid health care expenses;
33 (2) minimized cost shifting of higher premiums to consumers
34 and appropriate use of low-cost medical settings;
35 (3) lower payments toward taxpayer funded programs due to
36 better health outcomes and improved health of underserved and
37 low-income population; and
38 (4) improved workforce productivity.

1 SECTION IA. To provide for supplementing certain items in
2 the general appropriation act and other appropriation acts for
3 fiscal year 2006, the sums set forth in section 2 are hereby appro-
-4 priated from the Health Care Access and Investments Trust Fund
5 unless specifically designated otherwise in this act or in those
6 appropriation acts, for the several purposes and subject to the con-
-7 ditions specified in this act or in those appropriation acts and sub-
-8 ject to the laws regulating the disbursement of public funds for the
9 fiscal year ending June 30, 2006. These sums shall be in addition

10 to any amounts previously appropriated and made available for
11 the purposes of these items. Funds appropriated in this section
12 shall not revert and shall be available for expenditure until June
13 30,2006.

Office of the Secretory.

4000-0352 3,000,000

Massachusetts Rehabilitation Commission.

4120-6000 1,500,000
Department ofPublic Health.

4510-0600 500,000
4513-1026 1,000,000
4513-1112 1,000,000
4513-11 14 1,250,000
4513-1115 500,000
4513-1121 300,000
4530-9000 1,500,000
4570-1500 5,500,000
4590-0300 6,000,000

1 SECTION 2.

EXECUTIVE OFFICE OF HEALTH AND HUMAN SERVICES.
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1 SECTION 2A. To provide for certain unanticipated obligations
2 of the commonwealth; to provide for alterations of purposes for
3 current appropriations and to meet certain requirements of law,
4 the sums set forth in this section are hereby appropriated from the
5 Health Care Access and Investments Trust Fund unless specifi-
-6 cally designated otherwise in this section, for the several purposes
7 and subject to the conditions specified in this section, and subject
8 to the laws regulating the disbursement of public funds for the
9 fiscal year ending June 30, 2006. These sums shall be in addition

10 to any amounts previously appropriated and made available for
11 the purposes of these items. Funds appropriated in this section
12 shall not revert and shall be available for expenditure until June
13 30,2006.

EXECUTIVE OFFICE FOR
ADMINISTRATION AND FINANCE.

Reserves.
1599-0041 For the special commission studying end of life care services

established in section 480 of chapter 159 of the acts of
2000 50,000

EXECUTIVE OFFICE OF
HEALTH AND HUMAN SERVICES.

Office of the Secretary.
4000-0140 For the operation of the Betsy Lehman center for patient

safety and medical error reduction established in
section I6E of chapter 6A of the General Laws 500,000

4000-0301 For the costs of MassHealth provider and member audit and
utilization review activities including, but not limited to,
eligibility verification, disability evaluations, provider
financial and clinical audits and other initiatives intended
to enhance program integrity; provided, that $150,000
shall be expended for the operation of the Medicaid fraud
control unit within the office of the attorney general; and
provided further, that $150,000 shall be expended for
MassHealth auditing within the office of the state auditor 1,500,000

Department ofPublic Health
4513-1 111 For an osteoporosis education and prevention program; pro-

vided, that the program shall include, but not be limited
to; (1) development or identification of educational mate-
rials to promote public awareness of the cause of osteo-
porosis, options for prevention and the value of early
detection and possible treatments, including their benefits
and risks, to be made available to consumers, particularly
targeted to high risk groups; (2) development or identifi-
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cation of professional education programs for health care
providers; (3) development and maintenance of a list of
current providers of specialized services for the preven-
tion and treatment of osteoporosis; and (4) a program for
awareness, prevention and treatment of hip fractures 175,000

4513-1116 For a renal disease program; provided, that not less than
$250,000 shall be expended for renal disease programs
administered by the National Kidney Foundation of
Massachusetts, Rhode Island, Vermont and New Hamp-
shire, including organ donor awareness, nutritional sup-
plements and early intervention services for those affected
with renal disease and those at risk of renal disease 250,000

4515-11 13 For a bladder cancer screening, education and treatment pro-
gram; provided, that no funds shall be expended in the AA
object class for any personnel-related costs 500,000

4515-1114 For an ovarian cancer screening, education and treatment pro-
gram; provided, that no funds shall be expended in the AA
object class for any personnel-related costs 500,000

4516-0264 For a diabetes screening and outreach program to raise public
awareness and provide outreach and education for high
risk individuals, including, but not limited to, targeted
populations of adolescents and the elderly 500,000

4570-1501 For the funding of a pilot cooperative agreement with Seven
Hills Foundation and UMASS Memorial Health Center
for the development of a residential intermediate care
facility to serve the needs of Massachusetts veterans,
including members of the Massachusetts National Guard.
Armed Forces of the United States or Reserves who
served during Operation Iraqi Freedom, Operation
Enduring Freedom and Combined Forces Command
Afghanistan, with traumatic head injuries received on
active duty; provided, that every effort shall be made to
secure resources and financial support from the United
States Veterans Administration or other federal agencies
and from third party sources including, but not limited to,
Medicaid; and provided further, that the Institute of Com-
monwealth Medicine at the University of Massachusetts
Medical School shall receive funding from this appropria-
tion to evaluate the success of the pilot project 1,500,000

4570-1502 For the purposes of implementing a proactive statewide infec-
tion prevention and control program; provided, that
notwithstanding any general or special law to the contrary,
the department of public health shall, through its division
of health care quality, develop a proactive statewide infec-
tion prevention and control program in licensed health
care facilities following protocols of the Centers for Dis-
ease Control for the purposes of implementation and
adherence to infection control practices that are the keys
to preventing the transmission of infectious diseases,
including respiratory diseases spread by droplet or air-
borne routes; provided further, that recommended infec-
tion control practices shall include, but not be limited to,
hand hygiene; standard precautions and transmission-
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based precautions, including contact, droplet and airborne.
and respiratory hygiene; and provided further, that the
infection prevention and control program shall include
mandatory education in the recommended infection con-
trol practices for licensed health care personnel and
employees of licensed health care facilities and penalties
for individual and institutional noncompliance with
Centers for Disease Control protocols 1 ,000,000

4590-1503 For the pediatric palliative care program established in
section 24K. of chapter 111 of the General Laws 950,000

EXECUTIVE OFFICE OF ECONOMIC DEVELOPMENT
Department ofLabor

7002-0900 For the cost of health insurance premium subsidies paid to
employees of small businesses participating in the insur-
ance reimbursement program pursuant to section 9C of
chapter 118 E of the General Laws; provided, that said
program shall be administered by the director of labor, in
collaboration with the executive office of health and
human services; provided further, that all federal reim-
bursements received for expenditures from this item pur-
suant to the provisions of Title XIX and Title XXI of the
federal Social Security Act shall be credited to the Chil-
dren’s and Seniors’ Health Care Assistance Fund; and
provided further, that expenditures made for the purposes
of this item shall not exceed the amount appropriated in
this item 10,000,000

7002-0901 For the cost of health insurance subsidies paid to employers
participating in the insurance reimbursement program
under section 9C of chapter 118 E of the General Laws;
provided, that the director of labor, in collaboration with
the executive office of health and human services, shall
administer the program and shall directly market the pro-
gram to small business and private human service
providers that deliver human and social services under
contract with departments within the executive office of
health and human services and the executive office of
elder affairs for the purpose of mitigating health insurance
costs to the employers and their employees; provided fur-
ther, that the director of labor, in collaboration with the
executive office, shall report quarterly to the house and
senate committees on ways and means and the executive
office of administration and finance, monthly expenditure
data for the program, including the total number of
employers participating in the program, the percentage of
the employers who purchased health insurance for
employees prior to participating in the program and the
total monthly expenditures delineated by payments to
small employers and self-employed persons for indi-
vidual, 2-person family and family subsidies; provided
further, that the executive office of health and human
services shall seek federal reimbursement for the pay-
ments to employers; and provided further, that all federal
reimbursements received for expenditures from this item,
under Title XIX and Title XXI of the federal Social Secu-
rity Act shall be credited to the Children’s and Seniors
Health Care Assistance Fund 10,000 000
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Division of Insurance

7006-0201 For the funding of the consumer health care costs information
board, pursuant to chapter 288 of the General Laws 2,000,000

7006-0202 For the purposes of funding an economic study of health care
mandates in Massachusetts; provided, that said study shall
analyze the cost impact of any and all health care man-
dates to the health care system and individual premiums;
provided further, that said study shall analyze the cost
impact and economic effect of implementing an individual

100,000’mandate in Massachusetts

1 SECTION 3. Chapter 3 of the General Laws is hereby amended
2 by striking out section 38C, as appearing in the 2004 Official Edi-
-3 tion. and inserting in place thereof, the following section:—
4 Section 38C. For the purposes of this section, a mandated
5 health benefit proposal shall be one that mandates health insur-
-6 ance coverage for specific health sendees, specific diseases or
7 certain providers of health care services as part of a policy or poli-
-8 cies of group life and accidental death and dismemberment insur-
-9 ance covering persons in the service of the commonwealth, and

10 group general or blanket insurance providing hospital, surgical,
11 medical, dental and other health insurance benefits covering per-

-12 sons in the service of the commonwealth and their dependents
13 organized under chapter 32A. individual or group health insurance
14 policies offered by an insurer licensed or otherwise authorized to
15 transact accident or health insurance organized under chapter 175,
16 a nonprofit hospital service corporation organized under chapter
17 176A. a nonprofit medical service corporation organized under
18 chapter 1768, a health maintenance organization organized under
19 chapter 176G, an organization entering into a preferred provider
20 arrangement under chapter 1761. and any health plan issued,
21 renewed or delivered within or without the commonwealth to a
22 natural person who is a resident of the commonwealth, including a
23 certificate issued to an eligible natural person which evidences
24 coverage under a policy or contract issued to a trust or association
25 for the natural person and his dependent, including the person's
26 spouse organized under chapter 176M.

1 SECTION 3A. (a) Chapter 17 of the General Laws is hereby
2 amended by striking out section 3, as so appearing, and inserting
3 in place thereof the following section:—
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4 Section 3. There shall be a public health council to advise the
5 commissioner of public health at the request of the commissioner
6 and to perform other duties as required by law. The council shall
7 consist ofthe commissioner of public health as chairperson and 20
8 members appointed for terms of 6 years in accordance with this
9 section. The commissioner may designate 1 of the members as

10 vice chairperson and may appoint subcommittees or special com-
-11 mittees as needed.
12 Three of the appointed members shall be the chancellor of the
13 University of Massachusetts Medical School or his designee; the
14 dean of the Harvard University School of Public Health or his
15 designee; and the dean of the Boston University School of Public
16 Health or his designee. Six of the appointed members shall be
17 providers of health services, 1 of whom shall be the chief execu-
-18 tive officer of an acute care hospital appointed by the Massachu-
-19 setts Hospital Association, 1 of whom shall be the chief executive
20 officer ofa skilled nursing facility appointed by the Massachusetts
21 Extended Care Federation, 1 of whom shall be a nurse executive
22 appointed by the Massachusetts Organization of Nurse Execu-
-23 tives, 1 of whom shall be a registered nurse chosen by the board
24 ofregistration of nurses who shall be the highest vote-getter on a
25 mail ballot sent to the address of record of all registered nurses
26 licensed by the board of registration of nurses, and 2 of whom
27 shall be physicians appointed by the Massachusetts Medical
28 Society. Ten of the appointed members shall be non-providers, 1
29 of whom shall be appointed by the secretary of elder affairs, 1 of
30 whom shall be appointed by the secretary of veterans’ services, 1
31 of whom shall be appointed by Health Care For All, Inc.; 1 of
32 whom shall be appointed by the Coalition for the Prevention of
33 Medical Errors, Inc.; 1 of whom shall be appointed by the Massa-
-34 chusetts Chapter of the National Association of Insurance and
35 Financial Advisors; 1 of whom shall be appointed by the Massa-
-36 chusetts Association of Health Underwriters; and 1 of whom shall
37 be appointed by the Massachusetts Public Health Association and
38 2 of whom shall be appointed from the Massachusetts health dis-
-39 parities council created pursuant to section of chapter of
40 the acts of 2005 and 1 of whom shall be appointed by the Massa-
-41 chusetts Community Flealth Worker Network.
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42 (b) For the purposes of this section “non-provider” shall mean a
43 person whose background and experience indicate that he is quali-
-44 tied to act on the council in the public interest, who, and whose
45 spouse, parents, siblings or children, has no financial interest in a
46 health care facility, who, and whose spouse, has no employment
47 relationship to a health care facility, to a nonprofit service corpo-
-48 ration established in accordance with chapters 176 A to 176E,
49 inclusive, nor to a corporation authorized to insure the health of
50 individuals, and who, and whose spouse, is not licensed to prac-
-51 tice medicine.
52 (c) Upon the expiration of the term of office of an appointive
53 member, his successor shall be appointed in the same manner as
54 the original appointment, for a term of 6 years and until the quali-
-55 fication of his successor. The council shall meet at least once a
56 month, and at such other times as it determines by its rules, or
57 when requested by the commissioner or any 4 members. The
58 appointive members shall receive $lOO a day while in conference,
59 and their necessary traveling expenses while in the performance of
60 their official duties.

1 SECTION 3A. Section 35M of chapter 10 of the General Laws,
2 as appearing in the 2004 Official Edition, is hereby amended by
3 striking out, in lines 10 and 11. the words:— “and administration;
4 but, any unexpended balance at the end of the fiscal year shall
5 revert to the General Fund.” and inserting in place thereof the
6 following words:— “, administration and the statutory and regula-
-7 lory responsibilities of the board including patient protection.
8 physician education and health care quality improvement.”

1 SECTION 38. Section 35M of chapter 10 of the General Laws,
2 as appearing in the 2004 Official Edition, is hereby amended by
3 striking out. in lines 10 and 11, the following phrase:— “; but. any
4 unexpended balance at the end of the fiscal year shall revert to the
5 General Fund”.

1 SECTION 3C. Section 7 of chapter 26 of the General Laws, as
2 so appearing, is hereby amended by striking out the first sentence
3 and inserting in place thereof the following sentence:— The com-
-4 missioner of insurance may appoint and remove, with the
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5 approval of the governor, a first deputy commissioner for health
6 care access, an actuary, a research analyst, a chief examiner and
7 such additional deputies, examiners, assistant actuaries and
8 inspectors as the commissioner may require.

1 SECTION 3D. Said chapter 26 is hereby further amended by
2 inserting after section 7 the following section:—
3 Section 7A. There shall be a deputy commissioner for health
4 care access whose duties shall include, subject to the direction of
5 the commissioner, administration of the division’s statutory and
6 regulatory authority for oversight of the small group and non-
-7 group health insurance markets, oversight of affordable health
8 plans, including coverage for young adults, as well as the dissemi-
-9 nation of appropriate information to consumers relative to health

10 insurance coverage and access to affordable products.

1 SECTION 4. The General Laws are hereby further amended by
2 inserting after chapter 28A the following chapter: —

3
4
5

6 Section 1. As used in this chapter, the following terms shall
7 have the following meanings unless the context clearly requires
8 otherwise:
9 “Board”, the consumer health care costs information board

10 established in section 2.
11 “Clinician”, any of the following health care professionals
12 licensed pursuant to chapter 112: a physician, podiatrist, physical
13 therapist, occupational therapist, dentist, optometrist, nurse, nurse
14 practitioner, chiropractor, psychologist, independent clinical social
15 worker, speech-language pathologist, audiologist, marriage and
16 family therapist and a mental health counselor.
17 “Facility”, a hospital, clinic or nursing home licensed pursuant
18 to chapter 111 or a home health agency.
19 “Health care provider”, a clinician, a facility or a physician
20 group practice.

CHAPTER 288.
CONSUMER HEALTH CARE COSTS

INFORMATION BOARD.
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21 “Insurer”, a carrier authorized to transact accident and health
22 insurance pursuant to chapter 175, a nonprofit hospital service
23 corporation licensed pursuant to chapter 176A, a nonprofit med-
-24 ical service corporation licensed pursuant to chapter 1768, a
25 dental service corporation organized pursuant to chapter 176E, an
26 optometric service corporation organized pursuant to chapter 176F
27 and a health maintenance organization licensed pursuant to
28 chapter 176G.
29 “Physician group practice”, 2 or more physicians who deliver
30 patient care, make joint use of equipment and personnel, and
3 1 divide income by a prearranged formula.
32 Section 2. There shall be a consumer health care costs informa-
-33 lion board. The board shall consist of the secretary of health and
34 human services, the commissioner of insurance, the executive
35 director of the group insurance commissioner, the chief of the
36 public protection bureau of the office of the attorney general, a
37 representative, of the Massachusetts Medicaid policy institute, a
38 representative of the Massachusetts Chapter of the National Asso-
-39 ciation of Insurance and Financial Advisors, a representative of
40 the Massachusetts Association of Health Underwriters, a represen-
-41 tative of Healthcare For All and a private purchaser of insurance
42 appointed by the governor. The board shall be chaired by the com-
-43 missioner of insurance. The board shall make available to the
44 public, primarily through an internet site, comparative information
45 on the cost and quality of health care services and that recognizes
46 and makes adjustments for socioeconomic demographic data.
47 Section 3. (a) The board shall establish and maintain a con-
-48 sumer health information internet site. The website shall contain
49 information comparing the cost and quality of health care services
50 and that recognizes and makes adjustments for socioeconomic
51 demographic data and may also contain general information
52 related to health care as the board determines to be appropriate.
53 The website shall be designed to assist consumers in making
54 informed decisions regarding their medical care and informed
55 choices between health care providers. Information shall be pre-
-56 sented in a format that is understandable to the average consumer.
57 The board shall take appropriate action to publicize the avail-
-58 ability of its internet site and make available written documenta-
-59 tion available upon request and as necessary.
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60 (b) Not later than January 1, 2006, the internet site shall be
61 operational and, at a minimum, include links to other internet sites
62 that display comparative cost and quality information.
63 (c) Not later than January 1, 2007. the internet site shall, at a
64 minimum, include comparative cost information by facility and,
65 as applicable, by clinician or physician group practice for obstet-
-66 rical services, physician office visits, high-volume elective sur-
-67 gical procedures, high-volume diagnostic tests and high-volume
68 therapeutic procedures. Cost information shall include, at a min-
-69 imum, the average payment for each service or category or service
70 received by each facility, clinician or physician practice on behalf
71 of insured patients. Cost information shall be aggregated for all
72 insurers and the board shall not publicly release the payment rates
73 of any individual insurer.
74 (d) The internet site shall be provide updated information on a
75 regular basis, at least annually, and additional comparative cost
76 and quality information shall be posted as determined by the
77 board. To the extent possible, the internet site shall include:
78 (1) comparative quality information by facility, clinician or physi-
-79 cian group practice for each service or category of service for
80 which comparative cost information is provided, (2) general infor-
-81 mation related to each service or category of service for which
82 comparative information is provided; and (3) comparative quality
83 information by facility, clinician or physician practice that is not
84 service-specific, including information related to patient safety
85 and satisfaction.
86 Section 4. The board shall contract with an independent organi-
-87 zation to provide the board with technical assistance related to its
88 duties including, but not limited to, development and maintenance
89 of the internet site and the reporting plan required pursuant to
90 section 5. The independent organization shall have a history
91 demonstrating the skill and expertise necessary to: (i) collect, ana-
-92 lyze and aggregate data related to cost and quality; (ii) identify,
93 through data analysis, quality improvement areas; (iii) work with
94 Medicare, Masslleallh, other payers’ data and clinical perfor-
-95 mance measures; (iv) collaborate in the design and implementa-
-96 tion of quality improvement measures; (v) establish and maintain
97 security measures necessary to preserve the data; (vi) design and
98 implement health care quality improvement interventions with
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health care service providers; (vii) identify and, when necessary,
develop appropriate measures of cost and quality for inclusion on
the website; and (viii) present data on the internet site in a format
understandable to consumers. To the extent possible, the organiza-
tion shall collaborate with other organizations that develop, col-
lect and publicly report cost and quality measures.

99
100
101
102
103
104

Section 5. Any independent organization under contract with
the board shall develop and update on an annual basis a reporting
plan specifying the cost and quality measures to be included on
the internet site. The reporting plan shall be consistent with the
requirements of section 3. The organization shall give considera-
tion to those measures that are already available in the public
domain and to whether it is cost effective for the board to license
commercially available comparative data and consumer decision
support tools. If the organization determines that making available
through the internet site only those measures already available in
the public domain would not fully comply with section 3 or would
not provide consumers with sufficient information to make
informed health care choices, the organization shall develop
appropriate measures for inclusion on the internet site and shall
specify in the reporting plan the sources from which it proposes to
obtain the data necessary to construct those measures and any
specifications for reporting of that data by insurers and health care
providers.

105
106
107
108
109
110
11l
112
113
114
115
116
117
118
119
120
121
122
123 (b) As part of the reporting plan, the organization shall deter-

mine for each service that comparative information is to be
included on the internet site whether it is more practical and
useful to: (1) list that service separately or as part of a group of
related services: and (2) combine the cost information for each
facility and its affiliated clinicians and physician practices or to
list facility and professional costs separately.

124
125
126
127
128
129
130 (c) The independent organization shall submit the reporting

plan, and any periodic revisions, to the board. The board shall,
after due consideration and public hearing, adopt or reject the
reporting plan or any revisions. If the board rejects the reporting
plan or any revisions, the board shall state its reasons therefor.
The reporting plan and any revisions adopted by the board shall
be promulgated as a regulation by the commissioner.

131
132
133
134
135
136
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137 Section 6. Insurers and health care providers shall submit data
138 to the board or to the independent organization on behalf of the
139 board, as required by regulations promulgated pursuant to section
140 5. Any insurer or health care provider failing, without just cause,
141 to submit required data to the board on a timely basis may be
142 required, after notice and hearing, to pay a penalty of $l,OOO for
143 each week’s delay. The maximum penalty under this section shall
144 be $50,000.

SECTION 5. Chapter 29 of the General Laws is hereby
amended by inserting after section 2CCC the following section:—9

Section 2DDD. (a) There shall be established and set up on the
books of the commonwealth a separate fund to be known as the
Reinsurance Trust Fund. There shall be credited to the fund all
amounts received under section 15A of this act. The commis-
sioner of insurance shall authorize expenditures from the fund for
the purposes of reimbursing carriers, as defined in section 1 of
chapter 176J, for all costs which that the carriers may incur in
claims pursuant to section 10 of said chapter 176 J and section 7 of
chapter 176M. The commissioner of revenue shall collaborate
with the commissioner of insurance and the commissioner of
health care finance and policy to determine the appropriate
methodology and mechanisms by which to the employees, pur-
suant to said section 15A of this act. Nothing in this section shall
prohibit the commissioner of insurance from contracting with a
third party to administer the fund. The commissioner of insurance
shall promulgate regulations necessary to implement this section.
The commissioner of insurance shall, not later than October 1 of
each year, file a detailed report in writing to the joint committee
on health care financing, the joint committee on financial services
and the house and senate committees on ways and means
regarding the methodology and mechanism used in ascertaining
any assessments, pursuant to said section 15A of this act, the
methodology used for reimbursing eligible carriers and the dis-
bursements made, by carrier and amount, the fiscal year ending on
the preceding June 30. Said commissioner may submit any addi-
tional information he considers appropriate and may file recom-
mendations to improve, adjust or modify the mechanism
established pursuant to said section 15A of this act.

3
4
5

6
7
8
9

10
11
12
13
14
15
16
17
18
19

20
21
22
23
24
25
26
27
28
29
30
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3 I (b) There shall be a reinsurance trust fund advisory board, con-
-32 sisting of 14 members, who shall be citizens of the common-
-33 wealth, to be appointed by the governor, 2 of whom shall be
34 persons representing businesses or employers; 4of whom shall be
35 persons representing the health care industry, 1 of whom shall be
36 selected from the Massachusetts Association of Health Plans; 1 of
37 whom shall be selected by Blue Cross and Blue Shield of Massa-
-38 chusetts, I of whom shall be selected from the Massachusetts
39 Hospitals Association. 1 of whom shall be selected from the
40 Massachusetts Medical Society, I of whom shall be selected from
41 the Massachusetts League of Community Health Centers, 1 of
42 whom shall be a representative of a consumer advocacy organiza-
-43 tion, 1 of whom shall have a background in health policy and eco-
-44 nomics and 1 of whom shall represent the public. The Advisor)'
45 board shall designate the chairman of the advisory board by unan-
-46 imous vote. Members shall serve for a term of 3 years. Vacancies
47 shall be filled by appointment by the governor for the remainder
48 of the unexpired term. All members shall serve until the qualifica-
-49 tion of their respective successors. Members shall serve without
50 compensation. The advisory board shall advise the commissioner
51 of insurance and the commissioner of health care finance and
52 policy on the administration, oversight and operation of the fund,
53 including but not limited to, reviewing and making recommenda-
-54 lions on assessment methodologies, pursuant to section 188 of
55 chapter 118 G of the General Laws, assessment levels, appropriate
56 funding and disbursement levels and other requirements or criteria
57 specific to the fund or its structure. The advisory board shall, from
58 time to time, submit recommendations to the legislature on any
59 legislative changes it deems necessary for the successful operation
60 of the fund or its structure.

1 SECTION 51/2. Chapter 29 of the General Laws is hereby
2 amended by inserting after section 2NNN the following section:—
3 Section 2000. There shall be established and set up on the
4 books of the commonwealth a Health Care Access and Invest-
-5 ments Trust Fund which shall be administered by the secretary of
6 health and human services with the counsel, input and recommen-
-7 dations of the MassHealth payment policy advisory board. The
8 purpose of the fund shall be to maintain a world-class health care
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9 system by making targeted investments to certain participating
10 Medicaid providers and to accomplish the following:
11 1) invest in hospitals, community health centers, clinics
12 licensed under section 51 of chapter 111 and physicians who par-
-13 ticipate in the MassHealth program;
14 2) encourage MassHealth providers to increase enrollment in
15 the MassHealth program and lower the number of uninsured
16 patients in the commonwealth;
17 3) provide incentives to MassHealth providers to deliver care
18 and encourage the use of low-cost settings;
19 4) encourage hospitals to implement safe staffing models,
20 reduce medical errors and invest in technologically-advanced cap-
-21 ital equipment; and
22 5) address the practice of cost-shifting to providers and con-
-23 sumers.
24 (b) All amounts from the fund shall be subject to appropriation.
25 All interest earned on the amounts in the fund shall be deposited
26 or retained in the fund. The secretary shall seek federal financial
27 participation for any expenditures of these funds. All federal reim-
-28 bursements received for expenditures from the fund shall be cred-
-29 ited to the General Fund.”

1 SECTION SA. Section 1 of chapter 32 of the General Laws, as
2 appearing in the 2004 Official Edition, is hereby amended by
3 inserting after the word “Authority”, in line 191, the following
4 words:— , Commonwealth Care Health Insurance Exchange Cor-
-5 poration.

1 SECTION 6. Chapter 32A of the General Laws is hereby
2 amended by inserting after section 10E the following section:—

3 Section 10F. The commission shall establish a plan of long term
4 care insurance on the terms and conditions it considers to be in the
5 best interest of the commonwealth and its employees. With
6 respect to any long term care insurance which is in effect for an
7 employee there shall be withheld from the salary or wages of the
8 employee the premium for the insurance and the commonwealth
9 shall make no contribution to the premium. The commission shall

10 use its best efforts to ensure that all premium payments by
11 employees are eligible for favorable tax treatment available under
12 federal and state law.
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1 SECTION 6A. Section 2 of chapter 328 of the General Laws,
2 as appearing in the 2004 Official Edition, is hereby amended by
3 inserting after the word “commonwealth”, in line 65, the
4 following words: —

,
and any federally recognized Indian Tribe as

5 referenced in 25 U.S. C. section 1771 et seq.

1 SECTION 7. Section 1 of chapter 62 of the General Laws, as
2 appearing in the 2004 Official Edition, is hereby amended by
3 striking out paragraph (c) and inserting in place thereof the
4 following paragraph: —

5 (c) “Code”, the Internal Revenue Code of the United States, as
6 amended on January 1, 1998 and in effect for the taxable year;
7 provided, however, that Code shall mean the Code as amended
8 and in effect for the taxable year for sections 62(a)(1), 72, 223,
9 274(m), 274(n), 401 to 420, inclusive. 457, 529, 530, 3401 and

10 3405 but excluding sections 402 A and 408(q).

1 SECTION 7A. Section lof chapter 111 of the General Laws, as
2 appearing in the 2004 Official Edition, is hereby amended by
3 striking out the definition of "Health care provider" and inserting
4 in place thereof the following definition:—
5 “Health care provider”, any doctor of medicine, osteopathy, or
6 dental science, or a registered nurse, pharmacists, social worker,
7 doctor of chiropractic, or psychologist licensed under the provi-
-8 sions of chapter one hundred and twelve, or an intern, or a resi-
-9 dent, fellow, or medical officer licensed under section 9of chapter

10 112, licensed pharmacy, or a hospital, clinic or nursing home
11 licensed under this chapter, and its agents and employees, or a
12 public hospital and its agents and employees.
13 The definition of “Medical peer review committee” or “com-
-14 mittee” of said section 1 of said chapter 111. as so appearing, is
15 hereby amended by adding the following words:— “Medical peer
16 review committee” shall also include a committee of a pharmacy
17 society or association that is authorized to evaluate the quality of
18 pharmacy services or the competence of pharmacists and suggest
19 improvements in pharmacy systems to enhance patient care; or a
20 pharmacy peer review committee established by a person or entity
21 that owns a licensed pharmacy or employs pharmacists that is
22 authorized to evaluate the quality of pharmacy services or the
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23 competence of pharmacists and suggest improvements in phar-
-24 macy systems to enhance patient care.

1 SECTION 78. Chapter 73 of the General Laws is hereby
2 amended by inserting after section 2A the following section:—
3 Section 28. (a) The general court finds that: (1) in the interest
4 of the commonwealth to promote the prevention of injury and ill-
5 ness ofresidents; (2) there are individuals and families residing in
6 the commonwealth who lack health insurance coverage for pre-
-7 ventative health or primary care services; (e) use of these services
8 has been shown to be effective in reducing the incidence of pre-
-9 ventable hospitalization and cost of health care; (4) there are a

10 significant number of students of the medical and health sciences
11 and licensed and certified health professionals located in the com-
-12 monwealth seeking opportunities to service the public in commu-
-13 nity settings; (5) there are a number of health programs and
14 facilities in the commonwealth that may benefit from the services
15 of these students and health professionals; (6) students who partic-
-16 ipate in such programs are likely to seek careers in community
17 settings; and (7) higher education students and retired medical
18 professionals can help address these public health needs through
19 the creation of the Commonwealth Student Health Corps.

20 (b) The board of higher education shall establish the Common-
-21 wealth Student Health Corps to expand opportunities for students
22 of public health and medical professions, practitioners, and active
23 and retired, certified professionals to participate in public service
24 programs that help meet critical community needs. The board
25 shall develop a program to expand and coordinate public and pri-
-26 vate resources that promote community service by coordinating
27 supervised students with professionals in public health service
28 programs.
29 The board shall establish, as part of the Commonwealth Student
30 Health Corps, a curriculum-based, community service, learning
31 requirement for all students engaged in health and medical-related
32 fields of study and enrolled in approved Massachusetts public col-
-33 leges and universities. The board shall adopt guidelines and dead-
-34 lines governing the implementation of this program, including the
35 selection of criteria, requirements and hours necessary for stu-
-36 dents to meet this requirement.
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37 The board shall work in cooperation with the Massachusetts
38 Service Alliance, the national and state commission on service, to
39 ensure that students are matched with accredited service sites. The
40 alliance shall develop criteria for the accreditation of these service
41 sites.
42 The purpose and goals of the curriculum-based, community
43 service, learning requirements for students are to: (1) increase
44 opportunities for students throughout Massachusetts to participate
45 in real world, applied learning through curriculum-based, service,
46 learning activities; (2) help improve the state's public health
47 needs; (3) strengthen communities through service; and
48 (4) enhance the ethic of serv ice.
49 The board, with the alliance, shall:
50 (1) conduct studies and accredited projects;
51 (2) apply to private sources and federal government for grants
52 to implement studies and accredited service projects; deposit
53 funds received from those sources in a separate account at the
54 department of each state college or university; and expend these
55 funds for the purposes set forth in this section;
56 (3) enter into agreements with each other and other entities as
57 allowed by law for the purposes of implementing this act;
58 (4) study the feasibility of using the services of retired profes-
-59 sionals and other licensed and certified professionals;
60 (5) deliver reports of the program to the governor and the
61 general court as appropriate;
62 (6) implement statewide Commonwealth Student Corps pro-
-63 grams designed to achieve the comprehensive and coordinated
64 delivery of services to underserved and underinsured populations
65 and geographical areas; and
66 (7) appoint a program director to implement and administer the
67 studies and accredited service projects initiated under this section.
68 (c) The board shall promulgate regulations to implement a cur-
-69 riculum-based, community service, learning requirement for med-
-70 ical and public health students on or before August 1, 2007.
71 (d) The board shall promulgate regulations to develop a Com-
-72 monwealth Student I leallh Corps on or before August 1.2007.
73 (e) A member of the Commonwealth Student Health Corps
74 shall not be considered an employee of the commonwealth enti-
-75 tied to benefits such as worker’s compensation or unemployment
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76 benefits. A municipality shall not be held liable for any claim
77 arising out of a community service program. Service opportunities
78 shall not replace existing state employees.

1 SECTION 8. Chapter 111 of the General Laws is hereby
2 amended by inserting after section 24J the following section: —

3 Section 24K. (a) The department shall, subject to appropriation,
4 establish a community health worker outreach program to provide
5 community-based education and health promotion activities to
6 communities facing barriers to and disparities in health care serv-
-7 ices in the commonwealth, particularly ethnic, racial minority and
8 immigrant persons, families and communities, and to enhance the
9 community health worker workforce.

10 (b) The program shall prepare a comprehensive and aggressive
11 outreach services plan, which shall be updated and fded with the
12 house and senate committees on ways and barriers to and dispari-
-13 ties in health care services, including cultural and language differ-
-14 ences between health care providers and their patients, limited
15 accessibility of health care facilities and providers, lack of trans-
-16 portation, inadequate understanding of MassHealth and other
17 health care programs by eligible persons and providers who are
18 unfamiliar with the needs of ethnic, racial minority and immigrant
19 persons, families and communities, disparate status, service, care
20 and treatment of minority and immigrant persons and low partici-
-21 pation of ethnic and racial minority persons in trials and studies of
22 diseases and ailments, which have a high and negative impact on
23 such persons, families and communities including, but not limited
24 to, asthma, lactose intolerability, diabetes, breast cancer, lupus and
25 sickle cell anemia and any other barriers or disparities, which
26 have a high and negative impact on such persons, families or com-
-27 munities. The plan shall detail a strategy for providing commu-
-28 nity-based education and health promotion services to reduce such
29 barriers and disparities and improve public health. The strategy
30 shall include, but not be limited to:
31 (i) activities to bridge cultural, linguistic and logistical gaps
32 between health care providers and communities facing such bar-
-33 riers and disparities, particularly minority and low-income com-
-34 munities;
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35 (ii) activities to achieve increased awareness of and higher rates
36 of enrollment in MassHealth and other health programs, including
37 the uncompensated care pool;
38 (iii) activities to increase the use of primary care and reduce
39 inappropriate use of hospital emergency rooms; and
40 (iv) activities to improve the health status, service, care and
41 treatment of such persons, families and communities, including
42 health education, information and referral services, environmental
43 Justice and other activities.
44 (c) The program shall establish an advisory board representing
45 communities with high rates of un-insurance and ethnic, racial
46 minorities and immigrant persons, families and communities
47 facing barriers to and disparities in health care services throughout
48 the commonwealth. The advisory board shall review the activities
49 of the program, assist in the preparation and implementation of
50 the comprehensive and aggressive outreach services plan, and
51 advise the department on the activities of the program.
52 (d) The program shall, subject to appropriation, competitively
53 bid for and contract with organizations providing community
54 health outreach services to implement the plan. Preference shall
55 be given to organizations familiar with the communities to be
56 served and known to members of that community. The program
57 shall institute a training curriculum and community health worker
58 certification program for such organizations to insure high stan-
-59 dards, cultural competency and quality of services.
60 (e) The program may enter into an interagency agreement with
61 the division of medical assistance for the provision of services by
62 the program, and shall seek maximum federal financial participa-
-63 tion for expenditures made by the program. The division shall
64 work cooperatively with the department to secure federal financial
65 participation with the goal of integrating community health
66 workers into the activities of the division, and shall annually
67 report the results of a study on the feasibility of incorporating
68 community health worker services into rates paid to providers of
69 medical benefits by the division to the house and senate commit-
-70 tees on ways and means and the joint committee on health care
71 finance.
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Section 24L. (a) There is hereby established the pediatric pal-
liative care program. The program shall be administered by the
department, subject to appropriation, pursuant to this section and
regulations promulgated hereunder. The program shall assist eli-
gible children with life-limiting illnesses and their families or
guardians with services designed to achieve an improved quality
of life and to meet the physical, emotional and spiritual needs
experienced during the course of illness, death and bereavement.
A child under 19 years of age shall be eligible for the program if
he meets the requirements established by the department, which
shall include: (i) a diagnosis of a life-limiting illness, including
but not limited to, cancer, AIDS, congenital anomalies or other
advanced illness; provided however, no requirement regarding life
expectancy shall be imposed; and (ii) a requirement that an eli-
gible child's family not be covered by a third-party payer for the
services provided by the program.
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(b) Services provided by the program shall be determined by
the department and shall include, but not be limited to, consulta-
tions for pain and symptom management, case management and
assessment, social services, counseling, bereavement services,
volunteer support services and respite services provided by pro-
fessional or volunteer staff under professional supervision. Serv-
ices shall be provided by hospice programs licensed under section
57D that meet such other criteria as the department may establish
by regulation, including demonstrated expertise in pediatric pal-
liative care. The department may, by regulation, establish limits
on services provided by the program. The program shall not give
rise to enforceable legal rights in any party or an enforceable enti-
tlement to the services described in this section and nothing shall
be construed as giving rise to any such enforceable legal rights or
enforceable entitlement.”
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1 SECTION 9. Section 52 of chapter 111 of the General Laws, as
2 appearing in the 2004 Official Edition, is hereby amended by
3 inserting after the word “institution”, in lines 35 and 36. the
4 following words:— but. any Medicare-certified entity or provider
5 that operates exclusively for the purpose of providing ambulatory
6 surgery services, as defined by section 258, shall be defined a
7 clinic for purposes of licensure under section 51.
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1 SECTION 10. Section 25C of said chapter 111, as so appearing,
2 is hereby amended by adding the following paragraph:—
3 Notwithstanding the any general or special law or rule or regu-
-4 lation to the contrary, an acute-care hospital may acquire new
5 technology or major movable equipment, cyberknifes, positron
6 emission tomography machines or other diagnostic equipment
7 used to provide innovative service, without obtaining a determina-
-8 tion of need from the department of public health, and that all the
9 uses associated with those technologies shall not be a substantial

10 change in services.

1 SECTION 10A. Section 203 of said chapter 111, as so
2 appearing, is hereby amended by adding the following subsec-
-3 tion:—
4 (g) A licensed pharmacy may establish a pharmacy peer review
5 committee to evaluate the quality of pharmacy services or the
6 competence of pharmacists and suggest improvements in phar-
-7 macy systems to enhance patient care. The committee may review
8 documentation of quality-related activities in a pharmacy, assess
9 system failures and personnel deficiencies, determine facts, and

10 make recommendations or issue decisions in a written report that
11 can be used for contiguous quality improvements purposes. A
12 pharmacy peer review committee includes the members,
13 employees, and agents of the committee, including assistants.
14 investigators, attorneys, and any other agents that serve the com-
-15 mittee in any capacity.

1 SECTION I 08. Said section 204 of said chapter 111, as so
2 appearing, is hereby further amended by inserting after the word
3 “medicine,” in lines 7 and 12, each time it appears, the following
4 word, in each instance:— pharmacy,.

1 SECTION 10C. Said section 204. of said chapter 111. as so
2 appearing, is hereby further amended by inserting after the word
3 “medicine,”, in line 28. the following word;— pharmacy..”

1 SECTION IOD. Section 2of chapter 112 of the General Laws.
2 as so appearing, is hereby amended by adding the following para-
-3 graph;—
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4 The scope of practice of physicians whose certificates ofregis-
-5 tration are granted or renewed pursuant to this paragraph may be
6 restricted as the board may provide by regulation. Notwith-
-7 standing any law or regulation to the contrary, physicians licensed
8 to provide voluntary care shall not be required to carry medical
9 malpractice insurance coverage for the care, but shall be subject to

10 all other requirements the board has established or established for
11 physicians concerning quality of care, continuing education
12 requirements and competence to practice medicine. The board
13 shall promulgate the regulations no later than 3 months after the
14 effective date of this act.

1 SECTION 11. Chapter 112 of the General Laws is hereby
2 amended by inserting after section 128 the following section:—
3 Section 12B'/2. A physician duly registered under section 2,2A.
4 9,9 A or 98, a physician assistant duly registered under section 91
5 or his employing or supervising physician, and a nurse duly regis-
-6 tered or licensed under section 74, 74A or 76, or resident in
7 another state, in the District of Columbia or in a province of
8 Canada, and duly registered therein, who, in good faith, as a vol-
-9 unteer and without fee, renders uncompensated care or treatment,

10 other than in the ordinary course of his practice, shall not be liable
11 in a suit for damages as a result of his acts or omissions, nor shall
12 he be liable to a hospital for its expenses if, under such uncom-
-13 pensated care conditions, he orders a person hospitalized or causes
14 his admission.

1 SECTION 11A. Said chapter 112 is hereby further amended by
2 inserting after section 12CC the following section: —

3 Section 12DD. (a) For the purposes of any civil action against a
4 person licensed by the board of registration in medicine, any
5 expression of regret or apology made by or on behalf of the
6 person, including an expression of regret or apology that is made
7 in writing, orally or by conduct, does not constitute an admission
8 of liability for any purpose and shall not be admissible in any civil
9 action against such person.

10 (b) A person who is licensed by the board of registration in
11 medicine, or any other person who makes an expression of regret
12 or apology on behalf ol a person who is licensed by said board.
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13 may not be examined by deposition or otherwise in any civil or
14 administrative proceeding, including any arbitration or mediation
15 proceeding, with respect to an expression of regret or apology
16 made by or on behalf of the person, including expressions of
17 regret or apology that are made in writing, orally or by conduct.

1 SECTION I 18. Section 9 of chapter 118E, as appearing in the
2 2004 Official Edition, is hereby amended by striking out. in lines
3 14 to 18, inclusive, the words "provided, further, that said benefits
4 shall be available to otherwise eligible persons seeking admission
5 to and residents of long-term care facilities whose income and
6 resources are insufficient to meet the cost of their medical care as
7 determined by the financial eligibility requirements of said pro-
-8 gram.” and inserting in place thereof the following words:— pro-
-9 vided. further, that the benefits shall be available to otherwise

10 eligible persons seeking long term care whose income and
11 resources are insufficient to meet the cost of their medical care as
12 determined by the financial eligibility requirements of the pro-
-13 gram For the purposes of this chapter, the division shall establish
14 clinical eligibility for a long term care benefit, so-called. Any
15 person determined by the division as clinically eligible for the
16 long term care benefit shall be given the choice of care setting that
17 is the least restrictive and most appropriate to meet his needs. The
18 dollars that are provided for the long term care benefit shall
19 follow the individual as his setting of care changes.
20 The division shall promulgate regulations to implement this
21 section and shall submit a Section 1115(a) research and demon-
-22 stration waiver no later than July 1, 2006 to implement this
23 section. The waiver shall establish an income eligibility up to 300
24 percent of the federal benefit rate under the supplemental security
25 income program, and an asset test of not less than $lO,OOO. The
26 waiver shall requirements established for such waivers.
27 A person seeking admission to a long term care facility paid for
28 by Massl lealth shall receive pre-admission counseling for long
29 term care services, which shall include an assessment of commu-
-30 nity-based service options. A person seeking care in a long term
31 care facility on a private pay basis shall be offered the pre-admis-
-32 sion counseling on a voluntary basis. For the purpose of this
33 section, all pre-admission counseling shall be conducted by the
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34 executive office of elder affairs, or its subcontractors. The divi-
-35 sion shall report to the general court on an annual basis the
36 number of individuals who received pre-admission counseling
37 under this section, and the number of diversions to the community
38 generated by this pre-admission counseling program, so-called."

1 SECTION 11C. Said chapter 112 is hereby amended by
2 inserting after section 45A the following section:—
3 Section 458. (a) The scope of practice of a dentist whose cer-
-4 tificate of registration is granted or renewed under this section
5 may be restricted as the board may provide by regulation.
6 (b) In order to qualify for a license for volunteer practice, an
7 applicant shall meet the requirements for a regular license under
8 this chapter, in addition to the requirements set forth below. An
9 applicant shall submit to the board a completed application on a

10 form prescribed by the board and any additional information that
11 the board requests. An applicant shall agree to the conditions on
12 practice promulgated by the board.
13 (c) The board’s application form for a license for volunteer
14 practice shall include a request for the following information:
15 (1) a written statement from the applicant outlining the scope
16 and duration of services to be provided by the applicant;
17 (2) a written statement from the director of the applicants pro-
-18 posed work site outlining the scope and duration of the applicant’s
19 responsibilities; and
20 (3) evidence satisfactory to the board that, in the proposed work
21 site, the volunteer dentist will be serving without compensation
22 and providing free dental care to a low-income community, or a
23 community with limited access to dental care.
24 (d) If an applicant has met all of the requirements of this
25 section to the satisfaction of the board, the applicant shall be
26 granted a license for volunteer practice and entitled to a certificate
27 of registration signed by the chairman and the secretary of the
28 board. A licensee engaged in volunteer practice may practice den-
-29 tistry only at a work site approved in conjunction with his license
30 application; shall be subject to the same conditions and responsi-
-31 bilities as a regular licensee; and may not accept any compensa-
-32 tion for the practice of dental medicine.
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33 (e) The board ofregistration in dentistry shall adopt regulations
34 to carry out this section not later than 3 months following the
35 effective date of this act.

1 SECTION 12. Subsection (2) of section 9A of chapter 118 E of
2 the General Laws, as appearing in the 2004 Official Edition, is
3 hereby amended by striking out clause (c) and inserting in place
4 thereof the following clause:—
5 (c) children and adolescents, from birth to 18 years, inclusive,
6 whose financial eligibility as determined by the division exceeds
7 133 per cent but is not more than 300 per cent of the federal
8 poverty level, including such children and adolescents made eli-
-9 gible for medical benefits under this chapter by Title XXI of the

10 Social Security Act.

1 SECTION 12A. Subsection (2) of section 9A of chapter IIBE
2 of the General Laws, as so appearing, is further amended in line
3 115 by striking out the figure "133" and inserting in place thereof
4 the following figure:— “200”.

1 SECTION 128. Said section 9A of said chapter 118E, as so
2 appearing, is hereby further amended by striking out, in line 80,
3 the figure “133” and inserting in place thereof the following
4 figure:— 200.

1 SECTION 13. Chapter 118 E of the General Laws is hereby
2 amended by striking out section 9C, as appearing in the 2004
3 Official Edition, and inserting in place thereof the following
4 section:—

5 Section 9C. (a) For the purposes of this section, the following
6 words shall have the following meanings unless the context
7 clearly requires otherwise:
8 "Eligible employee”, (i) an employee of an eligible or qualified
9 employer; (ii) who resides in the commonwealth; (iii) who has not

10 attained age 65; and (iv) who meets the financial and other eligi-
-11 bility standards set forth in regulations promulgated by the divi-
-12 sion; provided, however, that the gross family income standard
13 shall not exceed 300 per cent of the federal poverty level.



2720051 SENATE No. 2282

14 "Eligible employer”, (i) an individual or an unincorporated
15 business that employs at least 1 resident of the commonwealth:
16 (ii) a corporation, including a foreign corporation, other than a
17 governmental entity, that employs at least 1 resident of the com-
-18 monwealth; or (iii) a corporation or an unincorporated entity that
19 is exempt from taxation under the provisions of section 501(c) of
20 the Internal Revenue Code of the United States, as amended and
21 in effect for the taxable year; provided however, that to be eli-
-22 gible, the employer shall employ not more than 75 employees and
23 shall meet the eligibility requirements set forth in this section and
24 in regulations promulgated by the division; and provided, further,
25 that the method of determining the number of employees an
26 employer has and the amount and types subsidies available to an
27 eligible employer based upon employee family status shall be
28 determined by the division.
29 “Eligible self-employed husband and wife”, a married couple
30 with or without dependents; (i) where either spouse receives gross
31 income from self employment; (ii) where both spouses reside in
32 the commonwealth; (iii) where neither spouse has attained age 65;
33 and (iv) who meets the financial and other eligibility standards set
34 forth in regulations promulgated by the division; provided, how-
-35 ever, that the gross family income standard shall not exceed 300
36 per cent of the federal poverty level.
37 “Eligible self-employed single individual”, a person with or
38 without dependents: (i) who receives gross income from self-
-39 employment; (ii) who resides in the commonwealth; (iii) who has
40 not attained age 65; and (iv) who meets the financial and other eli-
-41 gibility standards set forth in regulations promulgated by the divi-
-42 sion; provided, however, that the gross family income standard
43 shall not exceed 300 per cent of the federal poverty level.
44 “Qualified medical insurance”, “qualified medical insurance”,
45 “qualified individual medical insurance” “qualified two-person
46 family medical insurance” and “qualified family medical insur-
-47 ance" as defined in regulations promulgated by the commissioner
48 of insurance pursuant to section 3C of chapter 175.
49 (b) The division shall assist the director of labor and workforce
50 development, subject to this section, to establish Health Care Plus,
51 an insurance reimbursement program for certain employees or
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52 employers for the purpose of reducing or eliminating the amount
53 of contributions or payments made by such employees or
54 employers toward the cost of qualified medical insurance and
55 which shall consist of the following 3 programs:
56 (1) an employee subsidy program to assist eligible employees
57 with reducing or eliminating their contribution to premiums or
58 other employment-based costs of qualified medical insurance pro-
-59 vided by an eligible employer for which the employer pays not
60 less than 50 per cent of the premium or cost; provided, however,
61 that the amount of the subsidies may vary with the contribution of
62 the employees to the cost of their qualified medical insurance, and
63 with the income of the employees and their families, in accor-
-64 dance with a sliding fee schedule set forth in regulations promul-
-65 gated by the division, and may be paid directly to or on behalf of
66 eligible employees.
67 (2) a subsidy program to assist the self-employed single indi-
-68 vidual and the self-employed husband and wife with reducing or
69 eliminating the cost of premiums or other costs of purchasing
70 qualified medical insurance; provided, however, that the amount
71 of subsidies may vary with the income or insurance costs of the
72 persons and their families, in accordance with a sliding fee
73 schedule set forth in regulations promulgated by the division, and
74 may be paid directly to or on behalf of those persons; and pro-
-75 vided further, that the division may choose various options in
76 establishing the program, including but not limited to, estab-
-77 lishing: (i) subsidies for the self-employed which may be for an
78 amount which incorporates payments otherwise available to such
79 self-employed individual or spouse under subsection (e); (ii)
80 sliding fee schedules that may incorporate such payments; or
81 (iii) sliding fee schedules which may he otherwise adjusted so that
82 such persons receive overall assistance comparable, but not neces-
-83 sadly identical, in its effect to that received by similarly situated
84 eligible employees under the program established under clause
85 (3).
86 (3) an employer health care incentive program for the purpose
87 of reducing the cost to employers of providing or maintaining
88 qualified medical insurance for their eligible low-income
89 employees; provided, however, that the eligible employer shall
90 pay at least 50 per cent of the premium cost of such qualified
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medical insurance; and provided further, that the division may
limit payments under this program, using a reasonable method-
ology, in relation to the participation of said employer's
employees in the subsidy program provided for in clause (1).

91
92
93
94

(c) The subsidy programs shall constitute additional medical
benefits to expansion beneficiaries in accordance with the terms
and conditions of a demonstration project as defined in subsection
(1) of section 9A. The division may, subject to the terms and con-
ditions of the demonstration project, include in the demonstration
project the program described in paragraph (c) of subsection (2) of
section 9A; provided, however, that the division may implement
the program ifit is not included within the demonstration project.
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(d) The amount of payments for each employer under clause (3)
of subsection (b) shall be as follows: (i) $6OO for each eligible
employee for whom the eligible employer pays at least 50 per cent
of the cost of qualified individual medical insurance; (ii) $1,200
for each eligible employee for whom the eligible employer pays at
least 50 per cent of the cost of qualified two-person family med-
ical insurance, and (iii) $1,500 for each eligible employee for
whom the eligible employer pays at least 50 per cent of the cost of
qualified family medical insurance; provided, however, that the
division may use any reasonable data sources in determining the
number of eligible employees of an eligible employer qualifying
for such payments under this subsection. The director of labor and
workforce development, in collaboration with the division, may
implement annual inflation increases to said payments, based on
certain criteria as determined by the director and the division and
subject to the requirements of the budget neutrality plan estab-
lished by section 98.
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120 (e) The amount of payments for each self-employed single indi-

vidual or each self-employed husband and wife under clause 2 of
subsection (b) may include the following amounts: (i) $6OO for an
eligible self-employed single individual if the individual pur-
chases qualified individual medical insurance; (ii) $1,200 for an
eligible self-employed single individual with a dependent child or
for an eligible self-employed husband and wife filing a joint
return and who have no dependent children, if the individual or
husband and wife purchase qualified two-person family medical
insurance; or (iii) $1,500 for an eligible self-employed single indi-
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vidual with two or more dependent children, or for an eligible
self-employed husband and wife tiling a joint return and who have
dependent children, if the individual or the husband and wife pur-
chase qualified family medical insurance; provided, however, that
the payment shall not exceed the amount of the net premium cost
to the self-employed persons of the insurance, and shall be in con-
formity with the regulations of the division. The director of labor
and workforce development, in collaboration with the division,
may implement annual inflation increases to the payments, based
on certain criteria as determined by the director and the division
and subject to the requirements of the budget neutrality plan
established by section 98.

130
131
132
133
134
135
136
137
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(f) The director of labor and workforce development, in collab-
oration with the division, may require, as a condition for receiving
benefits under this section and solely for the purposes of deter-
mining the eligibility of any employee, self-employed single indi-
vidual, or self-employed husband and wife, the consent of any
applicant to the disclosure to the division and to the United States
Department of Health and Human Services pursuant to subsection
(10) of prior year's tax information and any other information
demonstrating the income level of such persons. The director in
collaboration with the division, may employ additional eligibility
criteria to ensure, where appropriate, that no person or employer
receives payments or assistance under more than 1 category of
persons or employers eligible for payment or assistance.

142
143
144
145
146
147
148
149
150
151
152
153
154
155 (g) The income and other eligibility requirements for the pro-

grams provided under subsection (a) may be modified from time
to time to ensure that projected expenditures for such benefits are
within the amounts available and within the amounts projected to
be available. The director of labor and workforce development, in
collaboration with the division, shall set forth in enrollment of
qualified individuals regulations changes in eligibility require-
ments, including changes necessary to ensure compliance with the
budget neutrality requirements of section 98.

156
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(h) The director of labor and workforce development, in collab-
oration with the division, may, in lieu of cash payments or other-
wise, issue to individuals vouchers or other documents certifying
that the division will pay a specified amount for medical insurance
under specified circumstances.

164
165
166
167
168
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(i) If, during the term of the demonstration project as it pertains
to programs authorized under this section, the director of labor
and workforce development, in collaboration with the division,
proposes modifications to the demonstration project which require
approval by the director, the division may implement said modifi-
cations upon the director's approval, subject to the terms of that
approval, and, if required, the enactment of authorizing legisla-
tion.

169
170
171
172
173
174
175
176

(j) Data and information obtained by the division pursuant to
subsection (f) to determine eligibility under this chapter shall be
available for inspection by the director or his designee for the spe-
cific purpose of substantiating expenditures made under this
section.

177
178
179
180
181

(k) The division shall establish an intragovernmental service
agreement or collaboration with the director of labor and work-
force development for the purposes of implementing the provi-
sions of this chapter and may arrange with other agencies of the
commonwealth, including the department of revenue, as provided
in subsection (11) of section 9A, to administer said programs (1)
This section shall not give rise to, nor be construed as giving rise
to, enforceable legal rights for any party or an enforceable entitle-
ment to benefits other than to the extent that such rights or entitle-
ments exist pursuant to the regulations of the commissioner of
insurance and the regulations of the commissioner of revenue sub-
section (a), the regulations of the division, or the terms and condi-
tions of the demonstration project.

182
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(m) Expenditures under this section shall, subject to appropria-
tion, be funded by the MassHealth insurance reimbursement pro-
gram account established by subsection (c) of section 18 of
chapter 118G. Aggregate expenditures made by the director of
labor and workforce development, in collaboration with the divi-
sion, for the insurance reimbursement program shall not exceed
$120,000,000 in any fiscal year, and shall be subject to the
requirements of the budget neutrality plan established by
section 98.
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203
204 (n) The director of labor and workforce development, in collab-

oration with the division, shall provide quarterly reports to the
committee on health care financing and to the house and senate

205
206
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committee on ways and means on the implementation status and
budget impact of the programs established under this section. The
programs may be offered separately and may be implemented at
different times, and a plan relative to each program may be sub-
mitted separately.

207
208
209
210
211

SECTION 13A. The fourth paragraph of section 12 of said
chapter 118E, as so appearing, is hereby amended by adding the
following sentence: — The executive office of health and human
services shall adopt regulations which restrict eligibility or cov-
ered services only after public notice and hearing.

i

3
4
5

SECTION 13A!4. Chapter 118 E of the General Laws is hereby
amended by inserting after section 12 the following sections:—

1
l

3
4 (a) Any prior authorization process required by the division to

obtain coverage for a prescription drug shall comply with this
section and with 42 U.S.C. section 1396r-8(d).

5

6
(b) Coverage for a prescription drug that is not covered by the

division without prior authorization shall be authorized if a
patient’s health care provider certifies, in a manner determined by
the division, that;

7
8
9

10
(i) the drug is medically necessary; and11

12 (ii) in the case of a prescription drug that is not the preferred
choice in a therapeutic category on the preferred drug list.13

(A) the preferred choice has not been effective or, with reason-
able certainty, is not expected to be effective in treating the
patient’s condition; or

14
15
16

(B) the preferred choice causes or is reasonably expected to
cause adverse or harmful reactions in the patient.

17
18

(c) The prescriber’s certification concerning whether a partic-
ular drug has been, or is expected to be, ineffective in treating the
patient or is expected to cause an adverse or harmful reaction shall
be final.

19
20
21
ll

(d)(1) The division’s prior authorization process shall be
designed to minimize administrative burdens on prescribers. phar-
macists and consumers.

23
24
25

(2) The prior authorization process shall ensure real-time
receipt of requests by telephone, voice mail, facsimile, electronic
transmission or mail on a 24-hour, 7 days per week basis.

26
27
28

Section 12A.
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29 (3) The prior authorization process shall provide an in-person
30 response to emergency requests by a prescriber, with telephone
31 answering queues that shall not exceed 10 minutes.
32 (4) Any request for authorization or approval of a drug that the
33 prescriber: indicates is for an emergency or urgent condition; and
34 includes the clinical reasons for the request shall be responded to
35 within 4 hours of the time the program or participating health ben-
-36 efit plan receives the request.
37 (5) In emergency circumstances, or if the response to a request
38 for prior authorization is not provided within the time period
39 established in subdivision (4) of this subsection, a 72-hour supply
40 of the drug prescribed shall be considered to be authorized by the
41 program or the participating health benefit plan, provided: the
42 drug is a prescription drug approved by the United States Food
43 and Drug Administration; and, for drugs dispensed to a Medicaid
44 beneficiary, that the drug is subject to a rebate agreement with the
45 Centers for Medicare and Medicaid Services.
46 (6) The division shall provide to participating providers a prior
47 authorization request form designed to permit the prescriber to
48 make prior authorization requests in advance of the need to fill the
49 prescription and designed to be completed without unnecessary
50 delay. The form shall be capable of being stamped with informa-
-51 tion relating to the participating provider and, if feasible, at least 1
52 form capable of being copied shall contain known patient infor-
-53 mation.
54 (e) The division’s prior authorization process shall require that
55 the prescriber, not the pharmacy, request a prior authorization
56 exception to the requirements of this section. The division may
57 exempt a prescriber from the need to secure prior authorization for
58 a specific drug category if the division determines that the pre-
-59 scriber has written a minimum number of scripts in that category
60 and that the prescriber prescribes prescription drugs on the pre-
-61 ferred drug list at or above the minimum threshold for that cate-
-62 gory.
63 (f) A denial of authorization for coverage shall be subject to an
64 administrative fair hearing and to all rights under section 14 of
65 chapter 30A.
66 (g) The division shall, using bulletins, manuals, notices or other
67 appropriate means educate prescribers and pharmacists who treat
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MassHeallh patients about the requirements of the prior authoriza-
tion process, including the obligations of providers and pharma-
cists and the rights of consumers.

68
69
70
71

(a) The commissioner, separately or in concert with the autho-
rized representatives of any health benefit plan participating in the
prescription drug fair pricing program established by
chapter I I 811, shall use the division's preferred drug list of pre-
scription drugs covered without a prior authorization requirement
to negotiate with pharmaceutical companies for the payment to the
commissioner of supplemental rebates or price discounts for Med-
icaid. The commissioner may also use the preferred drug list to
negotiate for the payment of rebates or price discounts in connec-
tion with drugs covered under any other health benefit plan within
or outside the commonwealth participating in the prescription
drug fair pricing program established by chapter 118H. These
negotiations and any subsequent agreement shall comply with 42
U.S.C. section 1396r-8. The program established by chapter 118H,
or such portions of the program as the commissioner shall desig-
nate. shall constitute a state pharmaceutical assistance program
under 42 U.S.C. section 1396r-8(c)( 1 )(C). This section does not
authorize agreements with pharmaceutical manufacturers whereby
financial support for medical services covered by the Medicaid
program is accepted as consideration for placement of 1 or more
prescription drugs on the preferred drug list or for excluding a
drug from any prior authorization requirement.

72
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(b) The commissioner shall provide quarterly reports on the
progress of negotiating supplemental rebates pursuant to this
section to the joint committee on health care and the house and
senate committees on ways and means. By September 1, 2006, the
commissioner shall include with the next-occurring quarterly
report a cost-benefit analysis of alternative negotiation strategies,
including strategies used by the state Medicaid agencies in the
states of Florida and Michigan to secure supplemental rebates, and
any other alternative negotiation strategy that might secure lower
net prescription drug costs.

94
95
96
97
98
99

100
101
102
103

(c) The commissioner shall prohibit the public disclosure of
information revealing company-identifiable trade secrets obtained

104
105

Section 128.
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by the department or any officer, employee or contractor of the
department in the course of negotiations conducted pursuant to
this section. Such confidential information shall be exempt from
public disclosure.

106
107
108
109
no

(a) The division shall seek a prescription drug discount pro-
gram waiver from the Centers for Medicare and Medicaid Serv-
ices pursuant to section 1115(a) of the Social Security Act. The
prescription drug discount program shall provide eligible individ-
uals with a financial subsidy for prescription drugs equal to the
average rebate paid to the Medicaid program by pharmaceutical
manufacturers. Eligible individuals shall include: Medicare-eli-
gible individuals whose financial eligibility exceeds 188 per cent
of the federal poverty level and who do not have an insurance
policy that covers drugs; and other individuals whose financial
eligibility does not exceed 300 per cent of the federal poverty
level and who do not have an insurance program that includes a
prescription drug benefit.

11l
112
113
114
115
116
117
118
119
120
121
122
123

(b) The division may establish, as part of the discount program,
an annual enrollment fee. Subject to appropriation, the division
shall make a payment of at least 2 per cent of the cost of each pre-
scription or refill dispensed to individuals enrolled in the program.

124
125
126
127
128 (c) The division may contract with a nonprofit corporation or

other entity to administer the program. Such corporation or entity
shall agree to assist individuals enrolled in the program to access
other free or discount prescription drug programs offered by pri-
vate entities, including pharmaceutical manufacturers.

129
130
131
132
133 (d) The division shall report to the house and senate committees

on ways and means and the joint committee on health care, not
later than 60 days after the effective date of this section, on the
division’s progress in implementing this section and shall report
every 90 days thereafter on its progress in obtaining the waiver to
those committees.

134
135
136
137
138

1 SECTION 138. Section 16C of said chapter lIBE, as so
2 appearing, is hereby amended by striking out, in lines 4 and 20,
3 the figure “200”, each time it appears, and inserting in place
4 thereof, in each instance, the following figure:— 300.

Section 12C.
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1 SEC TION 13B'/5. Chapter 118 E of the General Laws, is hereby
2 amended by inserting after section 16D the following section:—
3 Section 16E. Notwithstanding a member’s coverage type or
4 enrollment in a managed care organization, the division shall pro-
-5 vide reimbursement to providers for all medically necessary non-
-6 emergency ambulance and wheelchair van trips provided to
7 enrollees in the MassHealth Basic and MassHealth Essential
8 plans. Reimbursement to these providers shall not exceed an
9 aggregate of $300,000 in each fiscal year.

10 Medical necessity for non-emergency ambulance service shall
11 be established by the completion of a medical necessity form
12 signed by a physician, physician’s designee, physician assistant,
13 nurse midwife, dentist, nurse practitioner, managed care represen-
-14 tative, or registered nurse. The member's record must support the
15 information given on the medical necessity form. The transporta-
-16 tion provider is responsible for the completeness of the medical
17 necessity forms. The completed medical necessity form must be
18 kept by the transportation provider as a record for 4 years from
19 the date of service.

1 SECTION 13B2/s. Said chapter 118 E is hereby amended by
2 striking out section 33 and inserting in place thereof the following
3 new section:—

4 Section 33. No claim for costs for a nursing facility and other
5 long term care services may be made by the division under
6 section 31 or 32 is the individual receiving medical assistance was
7 permanently institutionalized, had notified the division that he had
8 no intent on returning home, and had on the date of admission to
9 the nursing facility or other medical institution long term care

10 insurance that when purchased met the requirements of 211
11 C.M.R. 65.00.”

1 SECTION 13B3/s. Section 16D of said chapter IIBE, as so
2 appearing, is hereby amended by striking out subsections (3), (4)
3 and (6).

1 SECTION 13B4/5. Said chapter 118 E is hereby further amended
2 by adding the following section;—
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3 Section 53. The division shall include within its covered serv-

-4 ices for adults all federally optional services that were included in
5 its state plan in effect on January 1,2002.

1 SECTION 13C. Section 1 of chapter 118 G of the General
2 Laws, as so appearing, is hereby amended by inserting after the
3 definition of‘‘Non-acute hospital” the following definition:
4 “Non-providing employer”, an employer of a person receiving
5 free care or Medicaid, so-called, pursuant to chapter 118E; pro-
-6 vided, however, that the term “non-providing employer” shall not
7 include;
8 (i) an employer that, for such person receiving free care or
9 Medicaid, offers to pay for or arrange for the purchase of health

10 insurance coverage; (ii) an employer that is signatory to or oblig-
-11 ated under a negotiated, bonafide collective bargaining agreement
12 between such employer and bonafide employee representative
13 which agreement governs the employment conditions of such
14 person receiving free care: or (iii) an employer that employs not
15 more than 50. For the purposes of this definition, an employer
16 shall not be considered to pay for or arrange for the purchase of
17 health care services provided by acute hospitals and ambulatory
18 surgical center services provided by ambulatory surgical centers
19 by making or arranging for any payments to the uncompensated
20 care pool.

1 SECTION 13D. Said section 1 of said chapter 118G, as so
2 appearing, is hereby further amended by inserting after the defini-
-3 tion of "Pool", as so appearing, the following definition:
4 “Payments from Non-providing Employers”, all amounts paid
5 to the Uncompensated Care Trust Fund by non-providing
6 employers.

1 SECTION 13E. Clause (h) of subsection (2) of section 9A of
2 chapter 118 E of the General Laws, as so appearing, is hereby
3 amended by inserting after the words “eligibility”, in line 112, the
4 following words:—- “provided that the division shall not establish
5 disability criteria for applicants or recipients which are more
6 restrictive than those criteria authorized by Title XVI of the Social
7 Security Act, 42 USC Section 1381 et scq.
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1 SECTION 14. Said section 1 of said chapter 118G, as so
2 appearing, is hereby further amended by inserting after the defini-
-3 tion of “Uninsured patient”, as so appearing, the following defini-
-4 tion:—
5 “Voluntarily uninsured employee”, an uninsured patient:
6 (i) whose gross family income exceeds 300 per cent of the federal
7 poverty level; (ii) whose employer has offered to pay for or
8 arrange for the purchase of health insurance; and (iii) who has
9 declined to obtain such health insurance.

1 SECTION 15. Section 6 of said chapter 118G, as so appearing,
2 is hereby amended by inserting after the first paragraph, the
3 following paragraph:—
4 In addition, such uniform reporting shall provide the name and
5 address and such other identify ing information as may be needed
6 relative to the employer of any patient for whom health care serv-
-7 ices were rendered pursuant to this chapter and for whom reim-
-8 hursement from the uncompensated care pool has been requested.

1 SECTION 16. Said chapter 118 G of the General Laws is hereby
2 amended by inserting after section 6A, as so appearing, the
3 following 2 sections:—
4 Section 68. Notwithstanding any general or special law to the
5 contrary, an applicant for uncompensated care pool assistance
6 shall, if eligible, be enrolled in MassHealth pursuant to
7 section 9A, chapter 118 E or in Health Care Plus, formerly the
8 Insurance Partnership, as provided in section 9C of said
9 chapter 118E. An applicant deemed ineligible for either program.

10 or who is self-employed and who is unable to make all or part of
11 the payment for health services, shall provide the name and
12 address of his employer or, if self-employed, his name, address,
13 social security number and date of birth. The director of labor and
14 workforce development, in collaboration with the division, shall
15 collaborate with the division of insurance and the department of
16 revenue to implement this section and sections 6C and 18 and
17 section 41 of chapter 268. Section 6C. The division shall promul-
-18 gate a form labeled “Health Insurance Responsibility Disclosure”
19 to be completed and signed, under oath, by every employer and
20 employee doing business in the commonwealth. The form shall
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21 indicate whether the employer has offered to pay for or arrange
22 for the purchase of health care insurance, whether the employee
23 has accepted or declined such coverage and whether the employee
24 has an alternative source of health insurance coverage. The form
25 shall contain a statement that an employee who chooses to decline
26 health insurance coverage offered by an employer shall be legally
27 responsible for that employee’s health care costs, if any, and shall
28 be charged for the use of any uncompensated care pool services.
29 The division may make arrangements with other agencies of the
30 commonwealth, including the department of revenue, to distribute
31 and collect forms to all employers and employees in the common-
-32 wealth.

1 SECTION 17. Said chapter 118 G is hereby further amended by
2 inserting after section 11, as so appearing, the following
3 section:—
4 Section 11A. (a) The division shall monitor and review pay-
-5 ments to MassHealth providers as specified in section 13 of
6 chapter 118E. The division, in consultation with the state auditor,
7 shall annually prepare analyses for the advisory board established
8 pursuant to said section on the following:
9 (i) a comparison of Title XIX and Title XVIII provider rates for

10 comparable services;
11 (ii) an historical analysis comparing Medicare and Medicaid
12 annual inflation updates;
13 (iii) adequacy of medicaid payments to providers with partic-
-14 ular attention to community hospitals, physicians and other
15 providers located in rural and isolated areas;
16 (iv) adequacy of Medicaid payment for emergency care ren-
-17 dered as required by 42 USC 1395(dd), women’s health care pro-
-18 vided by clinics licensed under section 51 of chapter 111 and
19 competent interpreter services provided pursuant to section 25J of
20 chapter 111; and
21 (v) Adequacy of Medicaid payments to allow providers to
22 cover at least half the cost of employee health care insurance.
23 (b) The division shall annually transmit to the governor, the
24 speaker of the house and president of the senate, a Mass Health
25 cost-shifting report. The MassHealth cost-shifting report shall
26 determine the extent to which rates charged by providers to health
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27 insurance plans are increased due to inadequate payments by com-
-28 monwealth governmental units under Title XIX. The report shall
29 further estimate the increased costs of health insurance plan pre-
-30 miums due to inadequate payments by commonwealth govern-
-31 mental units under Title XIX. In preparing the report, the state
32 auditor shall consult with representatives of providers and shall
33 have access to all information of the division.

1 SECTION 18. Said chapter 118 G is hereby further amended by
2 inserting after section IBA the following section:—
3 Section 188. (a) The division shall, upon verification of the
4 provision of services and costs to a patient who works for a non-
-5 providing employer or to a dependent of such person, assess a free
6 rider surcharge on the non-providing employer in accordance with
7 regulations promulgated by the division.
8 (b) The amount of the free rider surcharge on non-providing
9 employers shall be not less than 100 per cent and not greater than

10 150 per cent of the cost of free care provided to such employer's
11 employee or the employee's dependent, and may include an addi-
-12 tional surcharge for administrative expenses incurred by the divi-
-13 sion.
14 (c) The formula for assessing free rider surcharges on non-pro-
-15 viding employers shall be set forth in regulations promulgated by
16 the division that shall be based on factors which shall include, but
17 not be limited to: (i) the number of incidents during the past year
18 in which employees of the non-providing employer received serv-
-19 ices from the uncompensated care pool or Medicaid, pursuant to
20 chapter I 18E of the General Laws; (ii) the number of persons
21 employed by the non-providing employer; and (iii) the proportion
22 of employees for whom the non-providing employer provides
23 health insurance.
24 (d) The division shall, upon verification of the provisions of
25 services and costs thereof to a patient who is a voluntarily unin-
-26 sured employee or to a dependent of such a person, assess a free
27 rider surcharge on the patient in accordance with regulations pro-
-28 mulgated by the division.
29 (e) The amount of the “free rider" surcharge on a voluntarily
30 uninsured employee shall be not less than 30 per cent and not
31 greater than 100 per cent of the cost of free care provided to said



412005| SENATE No. 2282

32 employee or the employee’s dependent, and may include an addi-
-33 tional surcharge for administrative expenses incurred by the divi-
-34 sion.
35 (f) The formula for assessing “free rider” surcharges on volun-
-36 tarily uninsured employees shall be set forth in regulations pro-
-37 mulgated by the division that shall be based on factors including,
38 but not limited to: (i) the number of incidents during the past year
39 in which the employee received services from the uncompensated
40 care pool Or Medicaid, pursuant to chapter 118 E of the General
41 Laws; (ii) the gross annual income of the employee’s family; and
42 (iii) the total assets of the employee's family.
43 (g) If the person or employee is employed by more than one
44 non-providing employer at the time he receives services, the divi-
-45 sion shall assess a free rider surcharge on each such employer
46 consistent with the formula established pursuant to this section. If
47 a dependent, at the time he receives services, is the dependent of a
48 person or employee or persons or employees employed by more
49 than one non-providing employer, the division shall assess a free
50 rider surcharge on each such employer consistent with the formula
51 established pursuant to this section.
52 (h) The division shall specify, by regulation, appropriate mech-
-53 anisms for implementing free rider surcharges on non-providing
54 employers and voluntarily uninsured employees. Such regulations
55 shall include, but not be limited to, the following provisions:
56 (i) Appropriate mechanisms that provide for determination and
57 payment of a surcharge by a non-providing employer or a volun-
-58 tarily uninsured employee, including requirements for data to be
59 submitted by employers, employees, acute hospitals and ambula-
-60 tory surgical centers, and other persons.
61 (j) Penalties for nonpayment or late payment by the surcharged
62 person or entity, including assessment of interest on the unpaid
63 liability at a rate not to exceed an annual percentage rate of 18 per
64 cent and late fees or penalties at a rate not to exceed 5 per cent per
65 month.
66 (k) All surcharge payments up to $50,000,000 made under this
67 section shall be deposited into the Reinsurance Trust Fund, estab-
-68 lished in section 2DDD of chapter 29. All subsequent surcharge
69 payments shall be deposited into the General Fund.
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70 (1) A non-providing employer’s liability to the Reinsurance
Trust Fund shall, in the case of a transfer of ownership, be
assumed by the successor in interest to the non-providing
employer.

71
72
73

(m) Any non-providing employer that fails to file any data, sta-
tistics or schedules or other information required under this
section or by any regulation promulgated by the division or which
falsifies the same, shall be subject to a civil penalty of not more
than $5,000 for each week during which such violation occurs or
continues, which penalty may be assessed in an action brought on
behalf of the commonwealth in any court of competent jurisdic-
tion.

74
75
76
77
78
79
80
81

(n) The attorney general shall bring any appropriate action,
including injunctive relief, as may be necessary for the enforce-
ment of this section.

82
83
84
85 (o)No employer shall discriminate against any employee on the

basis of the employee's or the employee’s dependent's receipt of
uncompensated care pool services, the employee's reporting or
disclosure of his employer’s identity and other information about
the employer, the employee's completion of a health insurance
responsibility disclosure form, or any facts or circumstances
relating to “free rider” surcharges assess against the employer in
relation to the employee. Violation of this sub-section shall consti-
tute a per se violation of chapter 93A.

86
87
88
89
90
91
92
93

(p) A hospital, surgical center, health center or other entity that
provides uncompensated care pool services shall provide any
uninsured patient with written notice of the criminal penalties for
committing fraud in connection with the receipt of uncompensated
care pool services. The division shall promulgate a standard
written notice form to be made available to health care providers
in English and other languages. The form shall further include
written notice of every employee’s protection from employment
discrimination pursuant to this section and a list of health insur-
ance options available to voluntarily uninsured employees.

94
95
96
97
98
99

100
101
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103

SECTION 18A. The General Laws are hereby amended by
inserting the following chapter:

1
7

Chapter 118H. The Massachusetts Prescription Drug Fair
Pricing Program.

3
4
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6 (a) There shall be a program to reduce the cost to the common-
7 wealth of providing prescription drugs to its citizens while main-
-8 taining high quality in prescription drug therapies. The program
9 shall include, but shall not be limited to, the following compo-

-10 nents:
11 (1) developing and using a statewide, uniform preferred list of
12 covered prescription drugs that identifies preferred choices within
13 therapeutic classes for particular diseases and conditions,
14 including generic and therapeutic equivalents;
15 (2) creating a single purchasing unit for the purchase of pre-
-16 scription drugs by the commonwealth;
17 (3) using strategies to negotiate with pharmaceutical manufac-
-18 turers to lower the cost of prescription drugs for program parlici-
-19 pants, including a supplemental rebate program;
20 (4) developing educational programs, including a counterde-
-21 tailing program, designed to provide information and education on
22 the therapeutic and cost-effective use of prescription drugs to con-
-23 sumers, physicians, pharmacists and other health care profes-
-24 sionals authorized to prescribe and dispense prescription drugs;
25 (5) using available cost containment tools, including clinical
26 management tools, utilization review procedures, a prior autho-
-27 rization review process, duplicate prescription monitoring and
28 refill and supply controls, that meet program objectives by
29 reducing the cost to the commonwealth of obtaining and providing
30 prescription drugs;
31 (6) observing consumer protection rules to maintain high
32 quality in prescription drug therapies and to protect access to
33 needed prescriptions; and
34 (7) operating a discount program to provide the benefit of nego-
-35 dated price discounts to uninsured citizens.
36 (b) The following state agencies shall participate in the pro-
-37 gram authorized in this chapter, to the extent permitted by federal
38 law:
39 (1) the division of medical assistance;
40 (2) the executive office of elder affairs;
41 (3) the group insurance commission;
42 (4) the department of public health;
43 (5) the department of mental health;

5 Section 1.
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44 (6) the department of mental retardation;
45 (7) the department of corrections; and
46 (8) the division of employment and training.
47 (c) Any public or private health benefit plan that purchases pre-
-48 scription drugs may elect to participate in all or a portion of the
49 program.

51 (a) State agencies and other participants in the program shall
52 act as a single purchasing unit for negotiating a contract to pur-
-53 chase prescription drugs on behalf of the commonwealth.
54 (b) The prescription drug procurement unit, created by
55 section 62 of chapter 177 of the acts of 2001. shall implement all
56 or part of the program to the extent permitted by federal law. The
57 secretary of the executive office of elder affairs, the commissioner
58 of the group insurance commission and the commissioners of the
59 departments of public health, mental health and mental retardation
60 may renegotiate or amend existing contracts for the purchase of
61 prescription drugs, including a contract made in conformance with
62 said section 62, if such renegotiation or amendment is necessary
63 to implement all or part of the program and will be of economic
64 benefit to the health benefit plans subject to such contracts and to
65 the beneficiaries of such plans. A renegotiated or substituted con-
-66 tract shall be designed to improve the overall quality of integrated
67 health care services provided to the beneficiaries of these plans.
68 Section 3.
69 (a) State agencies and other participants in the program may
70 contract with a third-party pharmacy benefit manager to assist in
71 implementation of the program. Such pharmacy benefit manager
72 shall be a non-profit corporation with expertise in the manage-
-73 ment of pharmacy benefits.
74 (b) No contract shall be signed with a pharmacy benefit man-
-75 ager unless the pharmacy benefit manager has agreed to disclose
76 to the commonwealth, in a manner that preserves the confiden-
-77 tiality of any proprietary information:
78 (1) operating statements of the pharmacy benefit manager;
79 (2) total revenue attributable to pharmaceutical manufacturer
80 rebates and total revenue not attributable to pharmaceutical manu-
-81 facturer rebates;
82 (3) sources of rebate revenue and non-rebale revenue and the
83 amounts of revenue from these sources;

50 Section 2.
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(4) rebate management fees collected;84
(5) the terms and conditions of contracts with subcontractors,

including contracts with the pharmacy benefit manager's phar-
macy network; and

85
86
87

(6) the terms and conditions of sales or exchanges of prescrip-
tion drug data concerning beneficiaries or the prescribing prac-
tices of the providers.

88
89
90

(c) No contract shall be signed with a pharmacy benefit man-
ager that has entered into an agreement or engaged in 1 or more of
the following practices, unless a majority of state agency partici-
pants in the program determines, after consideration of all rele-
vant circumstances, that such agreement or practice furthers the
financial interests of the commonwealth and does not adversely
affect the financial or medical interests of beneficiaries:

91
92
93
94
95
96
97
98 (1) any agreement with a pharmaceutical manufacturer to favor

the manufacturer’s products over a competitor’s products or to
switch the drug prescribed by the patient’s health care provider
with a drug agreed to by the pharmacy benefit manager and the
manufacturer;

99
100
101
102

(2) any agreement with a pharmaceutical manufacturer to share
manufacturer rebates and discounts with the pharmacy benefit
manager or to pay soft money or other economic benefits to the
pharmacy benefit manager;

103
104
105
106
107 (3) any agreement to share revenue with a mail order or internet

pharmacy company;108
109 (4) any agreement or practice to bill the commonwealth’s health

benefit plans for prescription drugs at a cost higher than the phar-
macy benefit manager pays the pharmacy; or

no
11l
112 (5) any agreement to sell prescription drug data concerning

beneficiaries or data concerning the prescribing practices of health
care providers.

113
114
115
116 (a) The program shall include the following components
117 (1) A preferred list of covered prescription drugs that identifies

preferred choices within therapeutic classes for particular diseases
and conditions, including generic alternatives.

118
119
120 (i) The preferred drug list shall he implemented as a uniform,

statewide, preferred drug list for use by state agencies partici-
pating in the program and health benefit plans in the common-
wealth shall be encouraged to participate in the program.

121
122
123

Section 4.



[November46 SENATE —No. 2282

(ii) The program may use the MassHealth drug list developed
by the division of medical assistance as its preferred drug list. In
order to assist the state agencies participating in the program with
the development, modification and timely revision of the pre-
ferred drug list, such agencies shall appoint a drug list review
board. The board may be comprised in whole or in part of repre-
sentatives of state agencies, including the drug use board estab-
lished by the division of medical assistance pursuant to federal
law, or may be established by contract with a public or private
non-profit organization. The board shall:

124
125
126
127
128
129
130
131
132
133

(A) make recommendations for the adoption and maintenance
of the preferred drug list based upon considerations of clinical
efficacy, safety and cost-effectiveness;

134
135
136

(B) meet at least quarterly;137
(C) to the extent feasible, review all drug classes included in

the preferred drug list at least every 12 months and recommend
additions to, or deletions from, the preferred drug list;

138
139
140

(D) establish: board procedures for the timely review of pre-
scription drugs newly-approved by the federal Food and Drug
Administration, including procedures for the review of newly-
approved prescription drugs in emergency circumstances; early
refill review standards; a prior authorization review process;
duplicate prescription monitoring; and quality and supply con-
trols;

141
142
143
144
145
146
147

(E) encourage health benefit plans to implement the preferred
drug list as a uniform, statewide preferred drug list by inviting the
representatives of each health benefit plan providing prescription
drug coverage to residents of the commonwealth to participate as
observers or non-voting members in the commissioner’s drug uti-
lization review board and by inviting these plans to use the pre-
ferred drug list in connection with the plans' prescription drug
coverage.

148
149
150
151
152
153
154
155

(iii) Members of the board shall receive per diem compensation
and reimbursement of board-related expenses. The board shall
consult with a preferred drug list advisory group, which shall
include: I designee of the commissioner of mental health; 1
designee of the commissioner of public health; I desianee of the
secretary of the executive office of elder affairs; 1 physician with
experience treating MassHealth patients; 1 practicing pediatrician

156
157
158
159
160
161
162
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with experience treating MassHealth patients; 1 practicing phar-
macist with experience serving MassHealth patients; 1 pharmacol-
ogist with expertise in psychiatric drugs; 1 representative of a
senior citizens advocacy group; 1 representative of a disability
advocacy group; and 1 representative of a statewide advocacy
group representing the interests of MassHealth members.

163
164
165
166
167
168

(2) A series of educational programs including a counterde-
tailing program, designed to provide information and education on
the therapeutic and cost-effective use of prescription drugs to con-
sumers, physicians, pharmacists and other health care profes-
sionals authorized to prescribe and dispense prescription drugs.

169
170
171
172
173

(3) Consideration of alternative pricing mechanisms, including
consideration of using maximum allowable cost pricing for
generic and other prescription drugs.

174
175
176

(4) Consideration of alternative coverage terms, including con-
sideration of providing coverage of over-the-counter drugs where
cost-effective in comparison to prescription drugs and authorizing
coverage of dosages capable of permitting the consumer to split
each pill if cost-effective and medically appropriate for the con-
sumer.

177
178
179
180
181
182

(5) Development of a simple, uniform prescription form
designed to implement the preferred drug list and to enable pre-
scribers and consumers to request an exception to the preferred
drug list choice with a minimum of cost and time to prescribers,
pharmacists and consumers.

183
184
185
186
187
188
189 (a) The program shall authorize pharmacy benefit coverage

when a patient’s health care provider prescribes a prescription
drug not on the preferred drug list if a patient's health care
provider certifies that:

190
191
192
193 (i) the drug is medically necessary; and
194 (ii) in the case of a prescription drug that is not the preferred

choice in a therapeutic category on the preferred drug list,195
196 (A) the preferred choice has not been effective or, with reason-

able certainty, is not expected to be effective in treating the
patient’s condition; or

197
198

Section 5.

199 (B) the preferred choice causes or is reasonably expected to
cause adverse or harmful reactions in the patient.200
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201 (b) The prescriber’s certification concerning whether a partic-
ular drug has been, or is expected to be, ineffective in treating the
patient or is expected to cause an adverse or harmful reaction shall
be final.

202
203
204

(c) The program shall authorize coverage, notwithstanding any
prior authorization requirement, if the patient agrees to pay any
additional cost in excess of the benefits provided by the patient’s
health benefit plan. This paragraph shall not apply in circum-
stances in which a patient's application is inconsistent with federal
Medicaid laws and regulations. This paragraph shall not affect
implementation by a participating health benefit plan of tiered co-
payments or other similar cost sharing systems.

205
206
207
208
209
210
211
212

(d) The program or any participating health benefit plan shall
provide information on: how prescribers, pharmacists, beneficia-
ries and other interested parties can obtain a copy of the preferred
drug list; whether changes have been made to the preferred drug
list since it was last issued; and the process by which exceptions
to the preferred list may be made.

213
214
215
216
217
218
219 (e)(1) The program's prior authorization process shall be

designed to minimize the administrative burdens on prescribers,
pharmacists and consumers.

220
221
11l (2) The prior authorization process shall ensure real-time

receipt of requests by telephone, voice mail, facsimile, electronic
transmission or mail on a 24-hour. 7 days per week basis.

223
224
225 (3) The prior authorization process shall provide an in-person

response to emergency requests by a prescribes with telephone
answering queues that shall not exceed 10 minutes.

226
11l
228 (4) Any request for authorization or approval of a drug that the

prescriber; indicates is for an emergency or urgent condition; and
includes the clinical reasons for the request shall be responded to
within 4 hours of the time the program or participating health ben-
efit plan receives the request.

229
230
231
232
233 (5) In emergency circumstances, or if the response to a request

for prior authorization is not provided within the time period
established in subdivision (4) of this subsection, a 72-hour supply
of the drug prescribed shall be considered to be authorized by the
program or the participating health benefit plan, provided; the
drug is a prescription drug approved by the United States Food
and Drug Administration: and, for drugs dispensed to a Medicaid

234
235
236
237
238
239
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beneficiary, the drug is subject to a rebate agreement with the
Centers for Medicare and Medicaid Services.

240
241

(6) The program or participating plan shall provide to partici-
pating providers a prior authorization request form designed to

permit the prescriber to make prior authorization requests in
advance of the need to fill the prescription and designed to be
completed without unnecessary delay. The form shall be capable
of being stamped with information relating to the participating
provider and, if feasible, at least 1 form capable of being copied
shall contain known patient information.

242
243
244
245
246
247
248
249

(f) The program’s prior authorization process shall require that
the prescriber, not the pharmacy, request a prior authorization
exception to the requirements of this section. The program may
exempt a prescriber from the need to secure prior authorization for
a specific drug category if the program determines that the pre-
scriber has written a minimum number of scripts in that category
and the prescriber prescribes prescription drugs on the preferred
drug list at or above the minimum threshold for that category.

250
251
252
253
254
255
256
257

(g) A denial of authorization for coverage shall be subject to an
administrative fair hearing and to all rights under section 14 of
chapter 30A.

258
259
260
261

(a) The commissioner of health and human services or another
commissioner of a participating state agency designated by pro-
gram participants shall implement a pharmacy discount plan, to be
known as the healthy Massachusetts discount card plan, for resi-
dents without adequate coverage for prescription drugs. As used
in this section, a resident without adequate coverage means a resi-
dent of the commonwealth with no insurance coverage for pre-
scription drugs or with coverage for which the annual maximum
coverage limit under his health benefit plan has been reached.
Such plan shall establish a system through which residents
without adequate coverage are able to take advantage of dis-
counted prices for prescription drugs negotiated pursuant to this
chapter. Such commissioner shall implement the pharmacy dis-
count program authorized by this section without any financial
contribution by the state and may establish an enrollment fee in
such amount as is necessary to support the administrative costs of
the plan. Ihe plan shall be designed to work cooperatively with

262
263
264
265
266
267
268
269
270
271
272
273
274
275
276
11l
278

Section 6.
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other stale prescription drug assistance programs, including any
program created pursuant to a discount program waiver granted by
the Centers for Medicare and Medicaid Services to the division of
medical assistance. A commissioner may contract with a nonprofit
corporation or other entity to administer the program. This corpo-
ration or entity shall agree to assist individuals eligible for the
program to access other free or discount prescription drug pro-
grams offered by private entities, including pharmaceutical manu-
facturers.

279
280
281
282
283
284
285
286
287
288
289 (a) The commissioner of health and human services or another

commissioner of a participating state agency designated by pro-
gram participants shall report quarterly to the joint committee on
health care and the house and senate committees on ways and
means on the progress of the program in implementing a single
state purchasing unit for prescription drugs pursuant to section 2.
The report shall provide a status report on the formation or opera-
tion of the contract negotiated pursuant to section 2, shall identify
any barriers to full implementation of section 2 and shall recom-
mend any changes to the program or other legislative changes
advisable to eliminate such barriers. The report shall also report
on the program's progress in securing the participation of other
health benefit plans with the commonwealth by means of joint
purchasing agreements to enhance the commonwealth’s pur-
chasing power.

290
291
292
293
294
295
296
297
298
299
300
301
302
303
304 (b) Each year, for the duration of the pharmacy benefit manager

contract pursuant to section 3, the commissioner of health and
human services or another commissioner of a participating state
agency designated by program participants shall provide a status
report on the contract and the operations of the pharmacy benefit
manager to the joint committee on health care and the house and
senate committees on ways and means. The report shall include:

305
306
307
308
309
310

(I) a description of the activities of the pharmacy benefit man-311
312 ager:

313

Section 7.

(2) an analysis of the success of the pharmacy benefit manager
in achieving each of the department's public policy goals, together
with the pharmacy benefit manager’s report of its activities and
achievements;

314
315
316
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(3) an assessment based upon information learned in con-
tracting with the pharmacy benefits manager of administrative
costs relating to prescription drug benefits in the Medicaid pro-
gram and the prescription advantage program established pursuant
to section 39 of chapter 19A, including any recommendations for
increasing the administrative efficiency of such programs;

317
318
319
320
321
322

(4) any recommendations for enhancing the benefits of or mini-
mizing inefficiencies of the pharmacy benefit manager contract or
advancing the commonwealth’s public policy goals relating to
pharmaceutical costs, quality and access;

323
324
325
326

(5) a fiscal report on the costs and savings to the common-
wealth of the pharmacy benefit manager contract, including the
information disclosed pursuant to paragraph (b) of section 3, in a
manner that preserves the confidentiality of any proprietary infor-
mation; and

327
328
329
330
331

(6) if the pharmacy benefit manager engages in any of the
activities described in paragraph (c) of section 3, an explanation
of the reasons for finding that such agreement or practice furthers
the financial interests of the commonwealth and does not
adversely affect the financial or medical interests of beneficiaries.

332
333
334
335
336

(c) The commissioner of health and human services or another
commissioner of a participating state agency designated by pro-
gram participants shall report quarterly to the joint committee on
health care and the house and senate committees on ways and
means concerning the cost containment aspects of the program
undertaken pursuant to section 4. Such report shall include:

337
338
339
340
341
342
343 (1) a copy of the preferred drug list, an explanation of the list, a

summaiy of the operation of the prior authorization process or any
other cost savings measures instituted as a part of the list and an
estimate of expected cost savings as a result of the preferred drug
list;

344
345
346
347
348 (2) a description of the efforts undertaken to educate consumers

and health care providers about the preferred drug list and the pro-
gram’s utilization review procedures;

349
350
351 (3) a description of the efforts undertaken to establish programs

to educate health care providers about the costs of prescribing pat-
terns, including counterdetailing programs;

352
353
354 (4) a report of other cost containment strategies undertaken,

including, but not limited to, alternative pricing mechanisms and355
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alternative coverage terms, the expected savings from such strate-
gies and the effect of such strategies on access to prescription
drugs for consumers; and

356
357
358

(5) a status report on the development of a uniform prescription
form and any barriers to such development.

359
360

(d) The joint committee on health care shall closely monitor
implementation of the program, including the preferred drug list
and utilization review procedures, to ensure that the consumer
protection standards are not diminished as a result of imple-
menting the preferred drug list and the utilization review proce-
dures, including any unnecessary delay in access to appropriate
medications. Such joint committee shall, by means of an oversight
hearing or otherwise, ensure that all affected interests, including
consumers, health care providers, pharmacists and others with
pharmaceutical expertise have an opportunity to comment on the
operation of the program, the preferred drug list and other proce-
dural aspects of the program.

361
362
363
364
365
366
367
368
369
370
371
372

SECTION 19. Chapter 149 of the General Laws is hereby
amended by inserting after section 6D. as so appearing, the
following new section:

I
2

3
4 Section 6DVi. No employee shall be penalized by an employer

as a result of such employee’s filing of an application to the
uncompensated care pool or otherwise providing notice to the
division of health care finance and policy or to a health care
provider in regard to the need for health care services for that
employee that results in the employer being required to reimburse
the pool in whole or in part.

5

6
7
8
9

10

I SECTION 20. Section 108 of chapter 175 of the General Laws,
7 QC cn finnnQnnn 1C lipi4<vK\' Qrnpnrlpij Kx I cfr*ilirxr» onf c’liUc'aofirvn /T'2 as so appearing, is hereby amended by striking out subsection (3)
3 and inserting in place thereof the following subsection: —
4 (3) It purports to insure only I person, except that a policy may
5 insure, originally or by subsequent amendment, upon the appliea-
6 tion of an adult member of a family who shall be deemed the poli-
7 cyholder. 2 or more eligible members of that family, including
8 husband, wife, dependent children or any children under a speci-
-9 Tied age which shall not exceed 25 years and any other person

10 dependent upon the policyholder; provided, however, that where a
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11 policy provides for termination of a dependent child s coverage at
12 a specified age and where such a child is mentally or physically
13 incapable of earning his own living on the termination date, the
14 policy shall continue to insure such child while the policy is in
15 force and so long as such incapacity continues, if due proof of
16 such incapacity is received by the insurer within 31 days of such
17 termination date. The term “dependent children” as used in this
18 subsection shall include children of adopting parents during the
19 pendency of adoption proceedings under chapter 210; and.

1 SECTION 21. Chapter 175 of the General Laws is hereby
2 amended by inserting after section 110 K the following section:
3 Section HOT. Every policy of insurance issued or subsequently
4 renewed shall provide coverage to persons who are college age.
5 non-student dependents, up to age 25, who are unemployed and
6 have no other form or type of health insurance. This paragraph
7 shall apply to any policy issued or renewed within or without the
8 commonwealth and which covers residents ofthe commonwealth.

1 SECTION 22. Said chapter 175 is hereby amended by inserting
2 after section 111H, the following section:—
3 Section 1111. (a) Except as otherwise provided in this section,
4 the commissioner shall not disapprove a policy of accident and
5 sickness insurance which provides hospital expense and surgical
6 expense insurance solely on the basis that it does not include cov-
-7 erage for at least 1 mandated benefit, (b) The commissioner shall
8 not approve a policy of accident and sickness insurance which
9 provides hospital expense and surgical expense insurance unless it

10 provides, at a minimum, coverage for:
11 (1) pregnant women, infants and children as set forth in
12 section 47C;
13 (2) prenatal care, childbirth and postpartum care as set forth in
14 section 47F;
15 (3) cytologic screening and mammographic examination as set
16 forth in section 47G;
17 (3A) diabetes-related services, medications and supplies as
18 defined in section 47N;
19 (4) early intervention services as set forth in said section 47C;
20 and
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21 (5) mental health services as set forth in section 478; provided
22 however, that if the policy limits coverage for outpatient physician
23 office visits, the commissioner shall not disapprove the policy on
24 the basis that coverage for outpatient mental health services is not
25 as extensive as required by said section 478. if the coverage is at
26 least as extensive as coverage under the policy for outpatient
27 physician services.
28 (c) The commissioner shall not approve a policy of accident
29 and sickness insurance which provides hospital expense and sur-
-30 gical expense insurance that does not include coverage for at least
31 1 mandated benefit unless the carrier continues to offer at least 1
32 policy that provides coverage that includes all mandated benefits.
33 (d) For purposes of this section, “mandated benefit'’ shall mean
34 a requirement in this chapter that requires coverage for specific
35 health services, specific diseases or certain providers of health
36 care.
37 (e) The commissioner may promulgate rules and regulations as
38 are necessary to carry out this section.
39 (f) Notwithstanding any special or general law to the contrary,
40 no plan approved by the commissioner under this section shall be
41 available to an employer who has provided a policy of accident
42 and sickness insurance to any employee within 12 months.

1 SECTION 23. Chapter 176 A of the General Laws is hereby
2 amended by inserting after section ID the following section: —

3 Section lE. (a) Except as otherwise provided in this section, the
4 commissioner shall not disapprove a contract between a sub-
-5 scriber and the corporation under an individual or group hospital
6 services plan solely on the basis that it does not include coverage
7 for at least 1 mandated benefit.
8 (b) The commissioner shall not approve a contract unless it pro-
-9 vides, at a minimum, coverage for:

10 (1) pregnant women, infants and children as set forth in
11 section 8B;
12 (2) prenatal care, childbirth and postpartum care as set forth in
13 section 8H;
14 (3) cytologic screening and mammographic examination as set
15 forth in section 8.1;
16 (3A) diabetes-related services, medications, and supplies as
17 defined in section 8P;
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18 (4) early intervention services as set forth in said section 8B;
19 and
20 (5) mental health services as set forth in section 8A; provided
21 however, that if the contract limits coverage for outpatient physi-
-22 cian office visits, the commissioner shall not disapprove the con-
-23 tract on the basis that coverage for outpatient mental health
24 services is not as extensive as required by said section BA, as long
25 as such coverage is at least as extensive as coverage under the
26 contract for outpatient physician services.
27 (c) The commissioner shall not approve a contract that does not
28 include coverage for at least 1 mandated benefit unless the corpo-
-29 ration continues to offer at least 1 contract that provides coverage
30 that includes all mandated benefits.
31 (d) For purposes of this section, “mandated benefit” shall mean
32 a requirement in this chapter that requires coverage for specific
33 health services, specific diseases or certain providers of health
34 care.
35 (e) The commissioner may promulgate rules and regulations as
36 are necessary to carry out this section.
37 (f) Notwithstanding any special or general law to the contrary,
38 no plan approved by the commissioner under this section shall be
39 available to an employer who has provided a hospital services
40 plan, to any employee within 12 months.

1 SECTION 24. Chapter 176 A of the General Laws is hereby
2 amended by inserting after section 8Y the following section:—
3 Section BZ. Any subscription certificate under a group non-
-4 profit hospital service agreement, except certificates which pro-
-5 vide supplemental coverage to Medicare or other governmental
6 programs which shall be delivered, issued or renewed in the com-
-7 monwealth, shall provide, as benefits to all group members having
8 a principal place of employment within the commonwealth, cov-
-9 erage to persons who are college age, non-student dependents, up

10 to age 25, who are unemployed and have no other form or type of
11 health insurance.

1 SECTION 25. Chapter 17613 of the General Laws is hereby
2 amended by inserting after section 4Y the following section;
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3 Section 4Z. Any subscription certificate under an individual or
4 group medical service agreement which shall be delivered or
5 issued or renewed in this commonwealth shall provide as benefits
6 to all individual subscribers and members within the common-
-7 wealth and to all group members having a principal place of
8 employment within the commonwealth, coverage to persons who
9 are college age. non-student dependents, up to age 25, who are

10 unemployed and have no other form or type of health insurance.

1 SECTION 26. Said chapter 1768 is hereby further amended by
2 inserting after section 68, the following section:—
3 Section 6C. (a) Except as otherwise provided in this section, the
4 commissioner shall not disapprove a subscription certificate solely
5 on the basis that it does not include coverage for at least 1 man-
-6 dated benefit.
7 (b) The commissioner shall not approve a subscription certifi-
-8 cate unless it provides, at a minimum, coverage for;
9 (1) pregnant women, infants and children as set forth in

10 section 4C;
11 (2) prenatal care, childbirth and postpartum care as set forth in
12 section 4H;
13 (3) cytologic screening and mammographic examination;
14 (3A) diabetes-related services, medications and supplies as
15 defined in section 4S;

16 (4) early intervention services as set forth in said section 4C;
17 and
18 (5) mental health services as set forth in section 4A; provided
19 however, that if the subscription certificate limits coverage for
20 outpatient physician office visits, the commissioner shall not dis-
-21 approve the subscription certificate on the basis that coverage for
22 outpatient mental health services is not as extensive as required by
23 said section 4A, as long as such coverage is at least as extensive
24 as coverage under the subscription certificate for outpatient physi-
-25 cian services.
26 (c) The commissioner shall not approve a subscription certifi-
-27 cate that does not include coverage for at least 1 mandated benefit
28 unless the corporation continues to offer at least 1 subscription
29 certificate that provides coverage that includes all mandated bene-
-30 tits.
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31 (d) For purposes of this section, "mandated benefit shall mean

32 a requirement in this chapter that requires coverage for specific
33 health services, specific diseases or certain providers of health
34 care.
35 (e) The commissioner may promulgate rules and regulations as

36 are necessary to carry out this section.
37 (f) Notwithstanding any special or general law to the contrary,
38 no plan approved by the commissioner under this section shall be
39 available to an employer who has provided a subscription certifi-
-40 cate, to any employee within 12 months.

1 SECTION 27. Chapter 176 G of the General Laws is hereby
2 amended by inserting after section 4Q the following section:—
3 Section 4R. A health maintenance contract shall provide cov-
-4 erage to persons who are college age, non-student dependents, up
5 to age 25, who are unemployed and have no other form or type of
6 health insurance, as required by section 110 L of chapter 175.

1 SECTION 28. Said chapter 176 G of the General Laws is hereby
2 amended by inserting after section 16 the following 2 sections:
3 Section 16A. (a) The commissioner shall not disapprove or
4 reject a health maintenance contract solely on the basis that it
5 includes any of the following provisions:
6 (1) a deductible that is consistent with the requirements set
7 forth in section 223 of the Internal Revenue Code, or any suc-
-8 cessor statute;

9 (2) reasonable and actuarially sound co-insurance for covered
10 services; or
11 (3) reasonable annual limits on coverage for physician office
12 visits, outpatient laboratory and diagnostic services and other out-
-13 patient services; provided, however, that an annual unit of service
14 limit on coverage for a particular category of services shall be
15 deemed to be reasonable if the health maintenance organization
16 submits an actuarial memorandum demonstrating that the unit of
17 service limit is not less than 2 times the average expected utiliza-
-18 tion for that category of services, and that an annual dollar limit
19 on coverage for a particular category of services shall be deemed
20 to be reasonable if the carrier submits an actuarial memorandum
21 demonstrating that the dollar limit is not less than 4 times the
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22 average expected level of incurred claims for that category of
23 services.
24 (b) The commissioner may promulgate rules and regulations as
25 are necessary to carry out this section.
26 Section 168. (a) Except as otherwise provided in this section,
27 the commissioner shall not disapprove a health maintenance con-
-28 tract solely on the basis that it does not include coverage for at
29 least 1 mandated benefit.
30 (b) The commissioner shall not approve a health maintenance
3 1 contract unless it provides coverage for:
32 (1) pregnant women, infants and children as set forth in
33 section 4;
34 (2) prenatal care, childbirth and postpartum care as set forth in
35 said section 4 and section 41;
36 (3) cytologic screening and mammographic examination as set
37 forth in said section 4;
38 (3A) diabetes-related services, medications and supplies as
39 defined in section 4H;
40 (4) early intervention services as set forth in said section 4; and
41 (5) mental health services as set forth in section 4M; provided
42 however, that if the health maintenance contract limits coverage
43 for outpatient physician office visits pursuant to section 16, the
44 commissioner shall not disapprove the health maintenance con-
-45 tract on the basis that coverage for outpatient mental health serv-
-46 ices is not as extensive as required by said section 4M as long as
47 such coverage is at least as extensive as coverage under the health
48 maintenance contract for outpatient physician services.
49 (c) The commissioner shall not approve a health maintenance
50 contract that does not include coverage for at least 1 mandated
51 benefit unless the health maintenance organization continues to
52 offer at least 1 health maintenance contract that provides coverage
53 that includes all mandated benefits.
54 (d) For purposes of this section, “mandated benefit" shall mean
55 a requirement in this chapter that requires coverage for specific
56 health services, specific diseases or certain providers of health
57 care.
58 (e) The commissioner may promulgate rules and regulations as
59 are necessary to carry out the provisions of this section.
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60 (f) Notwithstanding any special or general law to the contrary,
61 no plan approved by the commissioner under this section shall be
62 available to an employer who has provided a health maintenance
63 contract, to any employee within 12 months.

1 SECTION 29. Chapter 176 J of the General Law is hereby
2 amended by adding the following section:—
3 Section 10. (a) The commissioner shall reimburse a carrier an
4 amount equal to 90 per cent of claims costs in any calendar year
5 between the reinsurance threshold and the reinsurance limit attrib-
-6 utable to any eligible employee or dependent of an eligible small
7 business with not more than 5 eligible employees. The initial rein-
-8 surance threshold shall be $lOO,OOO. The initial reinsurance limit
9 shall be $500,000. The commissioner shall increase the reinsur-

-10 ance threshold and limit on an annual basis by an amount consis-
-11 tent with medical costs trends in the small group market.
12 (b) A carrier’s cost and utilization trends applicable to pre-
-13 miums charged to eligible small businesses shall reflect antici-
-14 pated reimbursements pursuant to this section.
15 (c) Reimbursements to carriers pursuant to this section shall be
16 made from the Individual Group Reinsurance Fund established in
17 section 2DDD of chapter 29.
18 (d) The commissioner shall promulgate regulations necessary to
19 implement this section. Nothing in this section shall prohibit the
20 commissioner of insurance from contracting with a third party to
21 administer the fund.

1 SECTION 30. Section 2 of chapter 176 M of the General Laws,
2 as appearing in the 2004 Official Edition, is hereby amended by
3 striking out subsection (d) and inserting in place thereof the
4 following subsection:—
5 (d) A carrier that participates in the nongroup health insurance
6 market shall make available to eligible individuals a standard
7 guaranteed issue health plan established pursuant to subsection (c)
8 and may make available to eligible individuals up to 6 alternative
9 guaranteed issue health plans with benefits and cost-sharing

10 requirements, including deductibles, that differ from the standard
11 guaranteed issue health plan. A carrier may offer I alternative
12 plan that is the alternative plan that was offered by the a carrier as
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13 of January 1, 2006, as modified from time to time in the ordinary
14 course of business. A carrier may offer not more than 3 alternative
15 benefit plans that satisfy the requirements set forth in section 223
16 of the Internal Revenue Code, or any successor statute. A carrier
17 may offer not more than 2 alternative benefit plans that include
18 reasonable and medically appropriate annual limits on coverage
19 for physician office visits and outpatient services. A carrier shall
20 not make available an alternative plan unless the plan has been
21 filed with and approved by the commissioner of insurance. The
22 commissioner shall approve an alternative plan if it: (1) is consis-
-23 tent with the requirements of the carrier’s licensing statute; (2)
24 contains a disclosure form, which shall be provided to a potential
25 insured, that clearly and concisely states the limitations on the
26 scope of health services and any other benefits to be provided,
27 including an explanation of any deductible, co-insurance or co-
-28 payment feature; and (3) offers a 10-day free look period in com-
-29 pliance with chapter 176 D and any regulations promulgated
30 thereunder. A carrier shall adhere to all other provisions of this
31 chapter when offering any guaranteed issue health plan. The com-
-32 missioner shall promulgate regulations relative to the alternative
33 plans permissible pursuant to this section. The regulations shall
34 establish parameters for cost-sharing and benefit limits applicable
35 to alternative plans so as to reduce the potential for adverse selec-
-36 lion between carriers offering the same type of alternative plan.
37 The regulations shall permit a health maintenance organization to
38 offer alternative guaranteed-issue health plans that are consistent
39 with sections 16A and 168 of chapter 176G.

1 SECTION 31. Said chapter 176 M is hereby further amended by
2 striking out section 7. as so appearing, and inserting in place
3 thereof the following section: —

4 Section 7. (a) The commissioner shall reimburse a carrier an
5 amount equal to 90 per cent of claims costs in any calendar year
6 between the reinsurance threshold and the reinsurance limit attrib-
-7 utable to an eligible individual or dependent. The initial reinsur-

-8 ance threshold shall be $lOO,OOO. The initial reinsurance limit
9 shall be $500,000. The commissioner shall increase the reinsur-

-10 ance threshold and limit on an annual basis by an amount consis-
-11 tent with medical cost trends in the nongroup market.



612005| SENATE No. 2282

12 (b) A carrier’s cost and utilization trends applicable to pre-
-13 miums charged for guaranteed-issue health plan shall reflect antic-
-14 ipated reimbursements pursuant to this section.
15 (c) Reimbursements to carriers pursuant to this section shall be
16 made from the Individual Group Reinsurance Fund established in
17 section 2DDD of chapter 29.
18 (d) The commissioner shall promulgate regulations necessary to
19 implement this section. Nothing in this section shall prohibit the
20 commissioner of insurance from contracting with a third party to
21 administer the fund.

1 SECTION 32. Section 1 of chapter 1760 of the General Laws,
2 as appearing in the 2004 Official Edition, is hereby amended by
3 inserting after the definition of "Health care services” the
4 following definition:— “Hospital-based physician”, a pathologist,
5 anesthesiologist, radiologist or emergency room physician who
6 practices exclusively within the inpatient or outpatient hospital
7 setting and who provides health care services to a carrier’s
8 insureds only as a result of insureds being directed to the hospital
9 inpatient or outpatient setting. This definition may be expanded,

10 upon consultation with the Massachusetts Hospital Association,
11 Massachusetts Medical Society, Massachusetts Association of
12 Health Plans and Blue Cross and Blue Shield of Massachusetts, by
13 regulation to include additional categories of physicians who prac-
-14 tice exclusively within the inpatient or outpatient hospital setting
15 and who provide health care services to a carrier’s insureds only
16 as a result of insureds being directed to the hospital inpatient or
17 outpatient setting.

1 SECTION 33. Said chapter 1760 is hereby amended by
2 inserting after section 2 the following 2 sections:—
3 Section 2A. (a) The bureau shall adopt the “Integrated Massa-
-4 chusetts Application for Initial Credentialing/Appointment” and
5 the “Integrated Massachusetts Application for Recredentialing/Re-
-6 Appointment” and any revisions thereto, as developed and
7 updated from time to time by the Massachusetts Medical Society,
8 the Massachusetts Hospital Association, the Massachusetts Asso-
-9 ciation of Health Plans and Blue Cross Blue Shield of Massachu-

-10 setts as the statewide uniform physician credentialing application
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11 forms. Such forms shall not be applicable in those instances where
12 the carrier has both delegated credentialing to a provider organiza-
-13 tion and does not require submission of a credentialing applica-
-14 tion.
15 (b) A carrier shall not use any initial physician credentialing
16 application form other than the uniform initial physician applica-

-17 tion form or a uniform electronic version of the form. A carrier
18 shall not use any physician recredentialing application form other
19 than the uniform physician recredentialing application form or a
20 uniform electronic version of the form.
21 (c) A carrier shall act upon and complete the credentialing
22 process for 95 per cent of complete initial physician credentialing
23 applications submitted by or on behalf of a physician applicant
24 within 30 calendar days of receipt of a completed application or
25 within 45 calendar days if the carrier provides its services on a
26 national basis. An application shall be considered complete if it
27 contains all of the following elements.
28 (i) the application form is signed and appropriately dated by the
29 physician applicant;
30 (ii) all information on the application is submitted in a legible
31 and complete manner and any affirmative answers are accom-
-32 panied by explanations satisfactory to the carrier;
33 (iii) a current curriculum vitae with appropriate required dates;
34 (iv) a signed, currently dated applicant’s Authorization to
35 Release Information form:
36 (v) copies of the applicant’s current licenses in all states in
37 which the physician practices;
38 (vi) a copy of the applicant's current Massachusetts controlled
39 substances registration and a copy of the applicant's current fed-
-40 eral Drug Enforcement Administration controlled substance cer-
-41 tificate or, if not available, a letter describing prescribing
42 arrangements;
43 (vii) a copy of the applicant’s current malpractice face sheet
44 coverage statement including amounts and dates of coverage;
45 (viii) a hospital letter or verification of hospital privileges or
46 alternate pathways;
47 (ix) documentation of board certification or alternate pathways;
48 (x) documentation of training, ifnot board certified;
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49 (xi) documentation that there are no affirmative responses on
50 questions related to quality or clinical competence;
51 (xii) there are no modifications to the applicant’s Authorization
52 to Release Information Form;
53 (xiii) there are no discrepancies between the information sub-
-54 milled by or on behalf of the physician and information received
55 from other sources; and
56 (xiv) the appropriate health plan participation agreement, if
57 applicable.
58 (d) A carrier shall report to a physician applicant or designee
59 the status of a submitted initial credentialing application within a
60 reasonable timeframe. The report shall include, but not be limited
61 to, the application receipt date and, if incomplete, an itemization
62 of all missing or incomplete items. A carrier may return an incom-
-63 plete application to the submitter. A physician applicant or
64 designee shall be responsible for all missing or incomplete items.
65 (e) A carrier shall notify a physician applicant of the carrier’s
66 credentialing committee's decision on an initial credentialing
67 application within 4 business days of the decision. The notice
68 shall include the committee’s decision and the decision date.
69 (f) A physician, other than a primary care provider compen-
-70 sated on a capitated basis, who has been credentialed pursuant to
71 this section shall be allowed to treat a carrier's insureds and shall
72 be reimbursed by the carrier for covered services provided to a
73 carrier’s insureds effective as of the carrier’s credentialing com-
-74 mittee’s decision date. A primary care physician compensated on
75 a capitated basis who has been credentialed pursuant to this
76 section shall be allowed to treat a carrier’s insureds and shall be
77 reimbursed by the carrier for covered services provided to the car-
-78 rier's insured effective not later than the first day of the month
79 following the carrier’s credentialing committee’s decision date.
80 (g) This section shall not apply to the credentialing and recre-
-81 dentilaing by carriers of psychiatrists or hospital-based physicians
82 by carriers.
83 Section 28. (a) The bureau’s accreditation requirements related
84 to credentialing and recredentiling shall not require a carrier to
85 complete the credentialing or recredentialing process for hospital-
-86 based physicians.
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(b) Except as provided in subsection (d), a carrier shall not
require a hospital-based physician to complete the credentialing
and recredenliailng process established pursuant to the bureau's
accreditation requirements.

87
88
89
90

(c) A carrier may establish an abbreviated data submission
process for hospital-based physicians. Except as provided in sub-
section (d), the process shall be limited to a review of the data ele-
ments required to be collected and reviewed pursuant to
applicable regulations of the board ofregistration in medicine and
shall not include primary source verification or a carrier's creden-
tialing committee review.

91
92
93
94
95
96
97

(d) In the event that the carrier determines there is a need to
further review a hospital-based physician’s credentials due to
quality of care concerns, complaints from insureds, applicable law
or other good faith concerns, the carrier may conduct such review
as is necessary to make a credentialing or recredentialing deci-
sion.

98
99

100
101
102
103
104 (e) Nothing in this section shall be construed to prohibit a car-

rier from requiring a physician to submit information or taking
other actions necessary for the carrier to comply with the applic-
able regulations of the board ofregistration in medicine.

105
106
107

(0 The Massachusetts Hospital Association, the Massachusetts
Medical Society, the Massachusetts Association of Health Plans
and Blue Cross and Blue Shield of Massachusetts shall work to
develop standard criteria and oversight guidelines that may be
used by carriers to delegate the credentialing function to
providers. Such criteria and oversight guidelines shall meet
applicable accreditation standards.

108
109
110
11l
1 12
113
114

1 SECTION 33A. Chapter 1760 of the General Laws is hereby
amended by inserting after section 5 the following section:—9

Section SA. Contracts between carriers and health care
providers shall require the exclusive use of Medicare coding stan-
dards and guidelines for patient diagnostic information and patient
service and procedure information as described and updated from
time to time under Title XVIII of the federal Social Security Act.
Contracts between carriers and health care providers shall also
require the exclusive use of the standardized paper claim forms
and electronic claim formats used by Medicare as described and

3
4
5
6
7
8
9

10
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11 updated from time to time under Title XVIII ot the federal Social
12 Security Act.
13 Changes to Medicare coding standards and guidelines for
14 patient diagnostic information and patient service and procedure
15 information shall be adopted in their entirety by carriers and
16 health care providers within 30 days after publication by the Cen-
-17 ters for Medicare and Medicaid Services. Changes to Medicare
18 claim forms and formats shall be accepted and routinely processed
19 by carriers and health care providers within 30 days after publica-

-20 tion by the Centers for Medicare and Medicaid Services.
21 The commissioner shall consult with interested parties,
22 including but not limited to, the Massachusetts Hospital Associa-
-23 tion, the Massachusetts Medical Society, the Massachusetts Asso-
-24 ciation of Behavioral Health Systems, the Massachusetts
25 Association of Health Plans (MAHP) and one state licensed insur-
-26 ance plan that that is not a member of the MAHP, before devel-
-27 oping regulations required under this section.
28 The commissioner shall promulgate regulations implementing
29 this section by April 1, 2006 and shall further require that all con-
-30 tracts between a carrier and a health care provider reflect the pro-
-31 visions of this section by October 1, 2007.

1 SECTION 34. The General Laws are hereby amended by
2 inserting after chapter 176 P the following chapter;—

3

4

5 Section 1. The purpose of this chapter shall be to promote the
6 public interest and the availability of long-term care insurance
7 policies, to protect applicants for long-term care insurance from
8 unfair or deceptive sales or enrollment practices, to establish stan-
-9 dards for long-term care insurance, to facilitate public under-

-10 standing and comparison of long-term care insurance policies, and
11 to promote flexibility and innovation in the development of long-

-12 term care insurance coverage.
13 Section 2. This chapter shall be known and may be cited as the
14 Long-Term Care Insurance Act.

CHAPTER 176Q.

LONG-TERM CARE INSURANCE.
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15 Section 3. As used in this chapter the following words shall,
16 unless the context requires otherwise, have the following mean-
-17 ings:—
18 “Applicant”, in the case of an individual long-term care insur-

-19 ance policy, the person who seeks to contract for benefits; or, in
20 the case of a group long-term care insurance policy, the proposed
21 certificate holder.
22 “Certificate”, a certificate issued under a group long-term care
23 insurance policy, which policy has been delivered or issued for
24 delivery within the commonwealth.
25 “Commissioner”, the commissioner of insurance.
26 “Group long-term care insurance”, a long-tern care insurance
27 policy that is delivered or issued for delivery within the common-
-28 wealth and issued to:—

29 (1) one or more employers or labor organizations, or to a trust
30 or to the trustees of a fund established by 1 or more employers or
31 labor organizations, or a combination thereof, for employees or
32 former employees, or a combination thereof, or for members or
33 former members, or a combination thereof, of the labor organiza-
-34 lions; or
35 (2) any professional, trade or occupational association for its
36 members or former or retired members, or combination thereof, if
37 the association:
38 (i) is composed of individuals all of whom are, or were,
39 actively engaged in the same profession, trade or occupation: and
40 (ii) has been maintained in good faith for purposes other than
41 obtaining insurance; or
42 (3) an association, or a trust, or the trustees of a fund estab-
-43 lished. created or maintained for the benefit of members of 1 or
44 more associations; but. before advertising, marketing or offering
45 the policy within the commonwealth, the association, or the
46 insurer of the association, shall file evidence with the commis-
-47 sioner that the association has at the outset a minimum of 100 per-
-48 sons and has been organized and maintained in good faith for
49 purposes other than that of obtaining insurance; has been in active
50 existence for at least 1 year: and have a constitution and bylaws
51 that provide that:
52 (i) the association holds regular meetings not less than annually
53 to further purposes of the members:
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54 (ii) except for credit unions, the association collects dues or
55 solicits contributions from members; and
56 (iii) the members have voting privileges and representation on
57 the governing board and committees.
58 Thirty days after the filing, the association shall be considered
59 to have satisfied the organizational requirements, unless the com-
-60 missioner makes a finding that the association does not satisfy
61 those organizational requirements.
62 (4) A group other than those described in paragraphs (1), (2)
63 and (3), subject to a finding by the commissioner that:—
64 (i) the issuance of the group policy is not contrary to the best
65 interest of the public;
66 (ii) the issuance of the group policy would result in economies
67 of acquisition or administration; and
68 (iii) the benefits are reasonable in relation to the premiums
69 charged.
70 “Long-term care insurance”, any insurance policy or rider: (1)
71 advertised, marketed, offered or designed to provide coverage for
72 not less than 12 consecutive months for each covered person on an
73 expense incurred, indemnity, prepaid or other basis; (2) for 1 or
74 more necessary or medically necessary diagnostic, preventive,
75 therapeutic, rehabilitative, maintenance or personal care services;
76 and (3) provided in a setting other than an acute care unit of a hos-
-77 pital. The term includes group and individual annuities and life
78 insurance policies or riders that provide directly, or supplement.
79 long-term care insurance. The term also includes a policy or rider
80 that provides for payment of benefits based upon cognitive
81 impairment or the loss of functional capacity. The term shall also
82 include qualified long-term care insurance contracts. Long-term
83 care insurance shall not include any insurance policy that is
84 offered primarily to provide basic Medicare supplement coverage,
85 basic hospital expense coverage, basic medical-surgical expense
86 coverage, hospital confinement indemnity coverage, major med-
-87 ical expense coverage, disability income or related asset-protec-
-88 tion coverage, accident only coverage, specified disease or
89 specified accident coverage, or limited benefit health coverage.
90 With regard to life insurance, this term shall not include life insur-
-91 ance policies that accelerate the death benefit specifically for 1 or
92 more of the qualifying events of terminal illness, medical condi-
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tions requiring extraordinary medical intervention or permanent
institutional confinement, and that provide the option of a lump-
sum payment for those benefits and where neither the benefits nor
the eligibility for the benefits is conditioned upon the receipt of
long-term care. Notwithstanding any other provision of this
chapter, any product advertised, marketed or offered as long-term
care insurance shall be subject to this chapter.

93
94
95
96
97
98
99

“Policy”, any policy, contract, subscriber agreement, rider or
endorsement delivered or issued for delivery within the common-
wealth by an insurer authorized to issue policies upon the lives of
persons in the commonwealth or to provide accident and health
insurance under chapter 175; a fraternal benefit society authorized
under chapter 176; a nonprofit hospital service corporation autho-
rized under chapter 176A. a nonprofit medical service corporation
authorized under chapter 176 E or a health maintenance organiza-
tion authorized under chapter 176G.

100
101
102
103
104
105
106
107
108

(1) “Qualified long-term care insurance contract” or “federally
tax-qualified long-term care insurance contract” an individual or
group insurance contract that meets the requirements of
Section 77028(b) of the Internal Revenue Code of 1986, as
amended, as follows:

109
no
11l
112
113
114 (a) The only insurance protection provided under the contract is

coverage of qualified long-term care services. A contract shall not
fail to satisfy the requirements of this subparagraph by reason of
payments being made on a per diem or other periodic basis
without regard to the expenses incurred during the period to which
the payments relate;

115
116
117
118
119

(b) The contract does not pay or reimburse expenses incurred
for services or items to the extent that the expenses are reim-
bursable under Title XVIII of the Social Security Act, as
amended, or would be so reimbursable but for the application of a
deductible or co-insurance amount. The requirements of this sub-
paragraph do not apply to expenses that are reimbursable under
Title XVIII of the Social Security Act only as a secondaiy payor.
A contract shall not fail to satisfy the requirements of this sub-
paragraph by reason of payments being made on a per diem or
other periodic basis without regard to the expenses incurred
during the period to which the payments relate;

120
121
122
123
124
125
126
127
128
129
130
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(c) The contract is guaranteed renewable, within the meaning of
section 7702B(b)(l)(C) of the Internal Revenue Code of 1986, as
amended;

131
132
133

(d) The contract does not provide for a cash surrender value or
other money that can be paid, assigned, pledged as collateral for a
loan, or borrowed except as provided in paragraph (e);

134
135
136

(e) All refunds of premiums, and all policyholder dividends or
similar amounts, under the contract are to be applied as a reduc-
tion in future premiums or to increase future benefits, except that
a refund on the event of death of the insured or a complete sur-
render or cancellation of the contract cannot exceed the aggregate
premiums paid under the contract; and

137
138
139
140
141
142

(f) The contract meets the consumer protection provisions set
forth in Section 77028(g) of the Internal Revenue Code of 1986,
as amended.

143
144
145

(2) “Qualified long-term care insurance contract” or “federally
tax-qualified long-term care insurance contract” also means the
portion of a life insurance contract that provides long-term care
insurance coverage by rider or as part of the contract and that sat-
isfies the requirements of Sections 77028(b) and (e) of the
Internal Revenue Code of 1986, as amended.

146
147
148
149
150
151

Section 4. No group long-term care insurance policy may be
offered to a resident of the commonwealth under a group policy
issued in another state to a group described in clause (4) of the
definition of “group long-term care insurance” of section 3, unless
the commonwealth or another state having statutory and regula-
tory long-term care insurance requirements substantially similar to
those adopted in the commonwealth has made a determination that
the requirements set forth in said clause (4) have been met.

152
153
154
155
156
157
158
159
160 Section 5. (a) The commissioner shall promulgate regulations

that include standards for full and fair disclosure setting forth the
manner, content and required disclosures for the sale of long-term
care insurance policies and certificates, terms of renewability, ini-
tial and subsequent conditions of eligibility, non-duplication of
coverage provisions, coverage of dependents, pre-existing condi-
tions, termination of insurance, continuation or conversion, proba-
tionary periods, limitations, exceptions, reductions, elimination
periods, requirements for replacement, offer of inflation protec-
tion, recurrent conditions and definitions of terms.

161
162
163
164
165
166
167
168
169
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170 (b) A long-term care insurance policy shall not;

171 (1) be cancelled, non-renewed or otherwise terminated on the
172 grounds of the age or the deterioration of the mental or physical
173 health of the insured individual or certificate holder;
174 (2) contain a provision establishing a new waiting period in the
175 event existing coverage is converted to, or replaced by, a new or
176 other form within the same company, except with respect to an
177 increase in benefits voluntarily selected by the insured individual
178 or group policyholder; or
179 (3) provide coverage for skilled nursing care only or provide
180 significantly more coverage for skilled care in a facility than cov-
181 erage for lower levels of care.
182 (c)(1) A long-term care insurance policy, or certificate other
183 than a policy or certificate thereunder, issued to a group as defined
184 in clause (1) of the definition of “Group long-term care” of
185 section 3 shall not use a definition of “pre-existing condition” that
186 is more restrictive than the following; Pre-existing condition
187 means a condition for which medical advice or treatment was rec-
188 ommended by, or received from a provider of health care services,
189 within 24 months preceding the effective date of coverage of an
190 insured person.
191 (2) A long-term care insurance policy or certificate other than a
192 policy or certificate thereunder issued to a group as defined in
193 clause (1) of the definition of “Group long-term care” of section 3
194 shall not exclude coverage for a loss or confinement that is the
195 result of a pre-existing condition unless the loss or confinement
196 begins within 6 months following the effective date of coverage of
197 an insured person.
198 (3) Notwithstanding this subsection (c), an insurer may use an
199 application form designed to elicit the complete health history of

200 an applicant, and, on the basis of the answers on that application,
201 underwrite in accordance with that insurer’s established under-
202 writing standards. Unless otherwise provided in the policy or cer-
203 tificate, a pre-existing condition, regardless of whether it is
204 disclosed on the application need not be covered until the waiting
205 period described in subsection (2) expires. No long-term care
206 insurance policy or certificate may exclude or use waivers or
207 riders of any kind to exclude, limit or reduce coverage or benefits
208 for specifically named or described pre-existing diseases or phys-
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ical conditions beyond the waiting period described in
subsection (2).

209
210

(d) A long-term care insurance policy shall not be delivered or

issued for delivery in this state if the policy;
211
212

(1) conditions eligibility for any benefits on a prior hospitaliza-
tion requirement;

213
214

(2) conditions eligibility for benefits provided in an institu-
tional care setting on the receipt of a higher level ol institutional

215
216
217 care; or

(3) conditions eligibility for any benefits other than waiver of
premium, post-confinement, post-acute care or recuperative bene-
fits on a prior institutionalization requirement.

218
219
220

(e) The commissioner may adopt regulations establishing loss
ratio standards for long-term care insurance policies provided that
a specific reference to long-term care insurance policies is con-
tained in the regulation.

221
777

223
224

(f) Long-term care insurance applicants shall have the right to
return the policy or certificate within 30 days of its delivery and to
have the premium refunded if, after examination of the policy or
certificate, the applicant is not satisfied for any reason. Long-term
care insurance policies and certificates shall have a notice promi-
nently printed on the first page or attached thereto stating in sub-
stance that the applicant shall have the right to return the policy or
certificate within 30 days of its delivery and to have the premium
refunded if, after examination of the policy or certificate, other
than a certificate issued pursuant to a policy issued to a group
defined in clause (1) of the definition of “Group long-term care”
of section 3, the applicant is not satisfied for any reason. This sub-
section shall also apply to denials of applications and any refund
must be made within 30 days of the return or denial.

225
226
227
228
229
230
231
232
233
234
235
236
237
238
239 (g)(1) An outline of coverage shall be delivered to a prospec-

tive applicant for long-term care insurance at the time of initial
solicitation through means that prominently direct the attention of
the recipient to the document and its purpose. In the case of pro-
ducer solicitations, an insurance producer shall deliver the outline
of coverage prior to the presentation of an application or enroll-
ment form. In the case of direct response solicitations, the outline
of coverage shall be presented in con junction with any application
or enrollment form. In the case of a policy issued to a group

240
241
242
243
244
245
246
247
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defined in clause (1) of the definition of “Group long-term care”
of section 3, an outline of coverage shall not be required to be
delivered, provided that the information described in clauses (i) to
(vi), inclusive, of paragraph (2) is contained in other materials
relating to enrollment. Upon request, these other materials shall be
made available to the commissioner.

248
249
250
251
252
253

(2) The commissioner shall prescribe a standard format,
including style, arrangement and overall appearance, and the con-
tent of an outline of coverage. The outline of coverage shall
include:

254
255
256
257

(i) a description of the principal benefits and coverage provided
in the policy or certificate;

258
259
260 (ii) a statement of the principal exclusions, reductions and limi-

tations contained in the policy or certificate;261
262 (iii) a statement of the terms under which the policy or certifi-

cate, or both, may be continued in force or discontinued, including
any reservation in the policy of a right to change premium; contin-
uation or conversion provisions of group coverage shall be specif-
ically described;

263
264
265
266
267 (iv) a statement that the outline of coverage is a summary only,

not a contract of insurance, and that the policy or group master
policy contains governing contractual provisions;

268
269
270 (v) a description of the terms under which the policy or certifi-

cate may be returned and premium refunded:271
272 (vi) a brief description of the relationship of cost of care and

benefits; and273
274 (vii) a statement that discloses to the policyholder or certificate

holder whether the policy is intended to be a federally tax-quali-
fied long-term care insurance contract under section 77028(b) of
the Internal Revenue Code of 1986. as amended.

275
276
277
278 (h) A certificate issued pursuant to a group long-term care

insurance policy that is delivered or issued for delivery in this
state shall include:

279
280

(1) a description of the principal benefits and coverage pro-
vided in the policy;

281
282

(2) a statement of the principal exclusions, reductions and limi-
tations contained in the policy; and

283
284

(3) a statement that the group master policy determines gov-
erning contractual provisions and that the policy is available for

285
286
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viewing in the offices of the policyholder and will be copied for
the certificate holder upon request at no cost.

287
288

(i) If an application for a long-term care insurance contract or
certificate is approved, the issuer shall deliver the contract or cer-
tificate of insurance to the applicant no later than 30 days after the
date of approval.

289
290
291
292

(j) At the time of policy delivery, a policy summary shall be
delivered for an individual life insurance policy that provides
long-term care benefits within the policy or by rider. In the case of
direct response solicitations, the insurer shall deliver the policy
summary upon the applicant's request, but regardless of request
shall make delivery no later than at the time of policy delivery. In
addition to complying with all applicable requirements, the sum-
mary shall also include:

293
294
295
296
297
298
299
300

(1) an explanation of how the long-term care benefit interacts
with other components of the policy, including deductions from
death benefits;

301
302
303

(2) an illustration of the amount of benefits, the length of ben-
efit, and the guaranteed lifetime benefits if any, for each covered
person;

304
305
306

(3) any exclusions, reductions and limitations on benefits of
long-term care;

307
308
309 (4) a statement indicating whether any long term care inflation

protection option required by law is available under this policy;310
311 (5) if applicable to the policy type, the summary shall also

include:312
313 (i) a disclosure of the effects of exercising other rights under

the policy;314
315 (ii) a disclosure of guarantees related to long-term care costs of

insurance charges; and316
317 (iii) current and projected maximum lifetime benefits; and
318 (6) the policy summary listed above may be incorporated into a

basic illustration or into the life insurance policy summary which
is required to be delivered in accordance with applicable regula-
tion.

319
320
321
322 (k) Any time a long-term care benefit, funded through a life

insurance vehicle by the acceleration of the death benefit, is in
benefit payment status, a monthly report shall be provided to the
policyholder. The report shall include:

323
324
325
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326 (1) any long-term care benefits paid out during the month;
327 (2) an explanation of any changes in the policy, e.g. death bene-

fits or cash values, due to long-term care benefits being paid out;
and

328
329

(3) the amount of long-term care benefits existing or remaining.330
(1) If a claim under a long-term care insurance contract is

denied, the issuer shall, within 60 days of the date of a written
request by the policyholder or certificate holder, or a representa-
tive thereof:

331
332
333
334

(1) provide a written explanation of the reasons for the denial;
and

335
336
337 (2) make available all information directly related to the denial.
338 (m) Any policy or rider advertised, marketed or offered as long-

term care or nursing home insurance shall comply with the provi-
sions of this chapter.

339
340

Section 6. (a) For a policy or certificate that has been in force
for less than 6 months an insurer may rescind a long-term care
insurance policy or certificate or deny an otherwise valid long-
term care insurance claim upon a showing of misrepresentation
that is material to the acceptance for coverage.

341
342
343
344
345
346 (b) For a policy or certificate that has been in force for at least

6 months but less than 2 years an insurer may rescind a long-term
care insurance policy or certificate or deny an otherwise valid
long-term care insurance claim upon a showing of misrepresenta-
tion that is both material to the acceptance for coverage and which
pertains to the condition for which benefits are sought.

347
348
349
350
351
352 (c) After a policy or certificate has been in force for 2 years it is

not contestable upon the grounds of misrepresentation alone; the
policy or certificate may be contested only upon a showing that
the insured knowingly and intentionally misrepresented relevant
facts relating to the insured's health.

353
354
355
356
357 (d) A long-term care insurance policy or certificate shall not be

Held issued based on medical or health status. For purposes of this
subsection the term "field issued" means a policy or certificate
issued by an agent or a third-party administrator pursuant to the
underwriting authority granted to the agent or third party adminis-
trator by an insurer.

358
359
360
361
362

(e) If an insurer has paid benefits under the long-term care
insurance policy or certificate, the insurer may not recover the
benefit payments if the policy or certificate is rescinded.

363
364
365
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(f) In the event of the death of the insured, this section shall not
apply to the remaining death benefit of a life insurance policy that
accelerates benefits for long-term care. In this situation, the
remaining death benefits under these policies shall be governed by
section 132 of chapter 175. In all other situations, this section
shall apply to life insurance policies that accelerate benefits lor
long-term care.

366
367
368
369
370
371
372

Section 7. (a) Except as provided in subsection (b), a long-term
care insurance policy shall not be delivered or issued for delivery
in this state unless the policyholder or certificate holder has been
offered the option of purchasing a policy or certificate that
includes a non-forfeiture benefit. The offer of a non-forfeiture
benefit may be in the form of a rider that is attached to the policy.
In the event the policyholder or certificate holder declines the
non-forfeiture benefit, the insurer shall provide a contingent ben-
efit upon lapse that shall be available for a specified period of
time following a substantial increase in premium rates.

373
374
375
376
377
378
379
380
381
382

(b) When a group long-term care insurance policy is issued, the
offer required in subsection (a) shall be made to the group policy-
holder. However, if the policy is issued as group long-term care
insurance to a group defined in clause (4) the definition of “Group
long-term care” of section 3, other than to a continuing care retire-
ment community or other similar entity, the offering shall be made
to each proposed certificate holder.

383
384
385
386
387
388
389

(c) The commissioner shall promulgate regulations specifying
the type or types of non-forfeiture benefits to be offered as part of
long-term care insurance policies and certificates, the standards
for non-forfeiture benefits, and the rules regarding contingent ben-
efit upon lapse, including a determination of the specified period
of time during which a contingent benefit upon lapse will be
available and the substantial premium rate increase that triggers a
contingent benefit upon lapse as described in subsection (a).

390
391
392
393
394
395
396
397
398 Section 8. The commissioner shall promulgate reasonable regu-

lations in accordance with chapter 30A to promote premium ade-
quacy and to protect the policyholder in the event of substantial
rate increases, and to establish minimum standards for marketing
practices, agent compensation, agent testing, penalties and
reporting practices for long-term care insurance.

399
400
401
402
403
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404 Section 9. In addition to the penalties provided in chapters 175
405 and 1761). any insurer and any insurance producer found to have
406 violated any requirement of this chapter or any regulations pro-
-407 mulgated hereunder, relating to the regulation of long-term care
408 insurance or the marketing of such insurance, shall be subject to a
409 fine of up to 3 times the amount of any commissions paid for each
410 policy involved in the violation or up to $lO,OOO, whichever is
411 greater.

SECTION 34A. The General Laws are hereby amended by
adding after chapter 26813 the following chapter.

1
7

Chapter 268C. Physician and Pharmaceutical Manufacturer
Conduct.

3

4
5
6

Section 1. As used in this chapter, the following terms shall
have the following meanings:—

“Gift”, a payment, entertainment, subscription, advance, serv-
ices or anything of value, unless consideration of equal or greater
value is received. This term shall not include a commercially rea-
sonable loan made in the ordinary course of business, anything of
value received by inheritance, a gift received from a member of
the reporting person's immediate family or from a relative within
the third degree of consanguinity of the reporting person or of the
reporting person’s spouse or from the spouse of any such relative
or prescription drugs provided to a physician solely and exclu-
sively for use by the physician’s patients.

7
8
9

10
11
12
13
14
15
16

“Immediate family”, a spouse and any dependent children
residing in the reporting person’s household.

17
18

“Medical device”, an instrument, apparatus, implement,
machine, contrivance, implant, in vitro reagent or other similar or
related article, including any component, part or accessory, which

19
20
21
11 is:
23 (I) recognized in the official National Formulary, or the United
24 States Pharmacopea, or any supplement to them,
25 (2) intended for use in the diagnosis of disease or other condi-
26 tions, or in the cure, mitigation, treatment or prevention of disease
27 in man or other animals, or
28 (3) intended to affect the structure or any function of the body
29 of man or other animals and which does not achieve its primary
30 intended purposes through chemical action within or on the body
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31 of man or other animals and which is not dependent upon being
32 metabolized for the achievement of its primary intended purposes.
33 “Person”, a business, individual, corporation, union, associa-
-34 tion, firm, partnership, committee or other organization or group
35 of persons.
36 “Pharmaceutical marketer”, a person who, while employed by
37 or under contract to represent a pharmaceutical manufacturing
38 company, engages in pharmaceutical detailing, promotional activi-
-39 ties or other marketing of prescription drugs in the commonwealth
40 to any physician, hospital, nursing home, pharmacist, health ben-
-41 efit plan administrator or any other person authorized to prescribe,
42 dispense or purchase prescription drugs. The term does not
43 include a wholesale drug distributor licensed under section 36A of
44 chapter 112, a representative of such a distributor who promotes
45 or otherwise markets the services of the wholesale drug distributor
46 in connection with a prescription drug or a retail pharmacist regis-
-47 tered under section 37 of chapter 112 if such person is not
48 engaging in such practices under contract with a manufacturing
49 company.
50 “Pharmaceutical manufacturing company”, an entity which is
51 engaged in the production, preparation, propagation, com-
-52 pounding, conversion or processing of prescription drugs, either
53 directly or indirectly by extraction from substances of natural
54 origin, or independently by means of chemical synthesis, or by a
55 combination of extraction and chemical synthesis, or an entity
56 engaged in the packaging, repackaging, labeling, relabeling or dis-
-57 tribution of prescription drugs. The term does not include a
58 wholesale drug distributor licensed under section 36A of
59 chapter 112 or a retail pharmacist registered under section 37 of
60 chapter 112.
61 “Pharmaceutical manufacturer agent”, a pharmaceutical mar-
-62 keter or any other person who for compensation or reward does
63 any act to promote, oppose or influence the prescribing of a par-
-64 ticular prescription drug or medical device or category of pre-
-65 scription drugs or medical devices. The term shall not include a
66 licensed pharmacist, licensed physician or any other licensed
67 health care professional with authority to prescribe prescription
68 drugs who is acting within the ordinary scope of the practice for
69 which he is licensed.
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70 “Physician”, a person licensed to practice medicine by the
71 board of medicine pursuant to section 2of chapter 112.
72 “Prescription drugs”, any and all drugs upon which the manu-
-73 facturer or distributor has placed, or must, in compliance with fed-
-74 eral law and regulations, place, the following, or a comparable,
75 warning: “Caution federal law prohibits dispensing without pre-
-76 scription.”
77 Section 2. No pharmaceutical manufacturer agent shall know-
-78 ingly and willfully offer or give to a physician or a member of a
79 physician’s immediate family, and no physician shall knowingly
80 and willfully solicit or accept from any pharmaceutical manufac-
-81 turer. gifts of any value at any time.
82 Section 3. A person who violates this chapter shall be punished
83 by a fine of not more than $5,000 or by imprisonment for not
84 more than 2 years, or both.

1 SECTION 348. The General Laws are hereby amended by
2 inserting after chapter 176Q. added by section 34, the following
3 chapter;—

4

5

6

7 Section 1. It is declared that for the benefit of the people of the
8 commonwealth, the increase of their commerce, welfare and pros-
-9 perity and the improvement of their health and living conditions,

10 it is essential that this and future generations of citizens be given
11 the fullest opportunity to have and retain health care insurance at
12 an affordable price. It is recognized that costs associated with
13 health insurance are increasingly burdensome and that it is essen-
-14 tial that citizens be provided with quality health insurance prod-
-15 ucts at a lower cost, w'hich are easily understandable and
16 convenient to purchase. It is also recognized that these conditions
17 do not exist today in the commonwealth. Accordingly, it is the
18 purpose of this chapter and the policy of the commonwealth to
19 provide a means to encourage the development of innovative and
20 affordable health insurance products and encourage the purchase
21 of those products.

CHAPTER 176Q.

COMMONWEALTH CARE
HEALTH INSURANCE EXCHANGE.
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22 Section 2. As used in this chapter the following words, unless
23 the context clearly requires otherwise shall have the following
24 meanings:—
25 "Board", board of the Commonwealth Care Health Insurance
26 Exchange.
27 “Business entity”, a corporation, association, partnership, lim-
-28 ited liability company, limited liability partnership or other legal
29 entity.
30 “Carrier”, an insurer licensed or otherwise authorized to
31 transact accident and health insurance under chapter 175; a non-
-32 profit hospital service corporation organized under chapter 176A;
33 a non-profit medical service corporation organized under
34 chapter 176B; a health maintenance organization organized under
35 chapter 176G.
36 “Commissioner”, the commissioner of the division of insur-
-37 ance.
38 “Commonwealth Care Seal of Approval”, board approval that
39 the health benefit plan meets certain standards regarding value.
40 “Corporation”, the Commonwealth Care Health Insurance
41 Exchange.
42 “Eligible individual”, an individual who is a resident of the
43 commonwealth; provided that the individual is not offered subsi-
-44 dized health insurance by an employer with more than 50
45 employees or the individual is not enrolled for coverage (i) under
46 Part A or Part B of Title XVIII of the federal Social Security Act,
47 (ii) a state plan under Title XIX of such act or any successor pro-
-48 gram.
49 “Eligible small groups,” groups, any sole proprietorship, labor
50 union, educational, professional, civic, trade, church, not-for
51 profit or social organization or firms, corporations, partnerships or
52 associations actively engaged in business that on at least 50 per-
-53 cent of its working days during the preceding year employed at
54 least 1 but not more than 50 employees.
55 “Exchange”, Commonwealth Care Health Insurance Exchange.
56 “Health benefit plans,” any individual, general, blanket or
57 group policy of health, accident and sickness insurance issued by
58 an insurer licensed under chapter 175; a group hospital service
59 plan issued by a non-profit hospital service corporation under
60 chapter 176A; a group medical service plan issued by a non-profit
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61 hospital service corporation under chapter 176B; a group health
62 maintenance contract issued by a health maintenance organization
63 under chapter 176G; The words “health plan” shall not include
64 accident only, credit-only, limited scope vision or dental benefits
65 if offered separately, hospital indemnity insurance policies if
66 offered as independent, non-coordinated benefits which for the
67 purposes of this chapter shall mean policies issued pursuant to
68 chapter 175 which provide a benefit not to exceed $5OO per day,
69 as adjusted on an annual basis by the amount of increase in the
70 average weekly wages in the commonwealth as defined in
71 section 1 of chapter 152, to be paid to an insured or a dependent,
72 including the spouse of an insured, on the basis of a hospitaliza-
-73 tion of the insured or a dependent, disability income insurance,
74 coverage issued as a supplement to liability insurance, specified
75 disease insurance that is purchased as a supplement and not as a
76 substitute for a health plan and meets any requirements the com-
-77 missioner by regulation may set, insurance arising out of a
78 workers’ compensation law or similar law, automobile medical
79 payment insurance, insurance under which benefits are payable
80 with or without regard to fault and which is statutorily required to
81 be contained in a liability insurance policy or equivalent self-
-82 insurance, long-term care if offered separately, coverage supple-
-83 mental to the coverage provided under 10 U.S.C. 55 if offered as a
84 separate insurance policy, or any policy subject to chapter 176K.
85 A health plan issued, renewed or delivered within or without the
86 commonwealth to an individual who is enrolled in a qualifying
87 student health insurance program pursuant to section 18 of
88 chapter ISA shall not be considered a health plan for the purposes
89 of this chapter and shall be governed by said chapter iSA and the
90 regulations promulgated hereunder. The commissioner may by
91 regulation define other health coverage as a health benefit plan for
92 the purposes of this chapter.
93 “Mandated benefits”, a health service or category of health
94 service provider which a carrier is required by its licensing or
95 other statute to include in its health benefit plan. “Participating
96 institution”, eligible groups that purchase health benefit plans
97 through the Exchange.
98 “Sub-exchange”, authorized by the division of insurance to
99 offer all health benefit plans that the Exchange may offer,
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including all health benefit plans with the Commonwealth Care
Seal of Approval, to eligible small employers and individuals.

100
101

“Sub-contracted entities”, a locally incorporated and governed
organization, having had at least 10 years experience in the small
business health insurance market, and which has served as a
health insurance intermediary in the small group health insurance
market under chapter 176J.

102
103
104
105
106

Section 3. (a). There shall be a body politic and corporate and a
public instrumentality to be known as the Commonwealth Care
Health Insurance Exchange Corporation, which shall be an inde-
pendent public entity not subject to the supervision and control of
any other executive office, department, commission, board,
bureau, agency or political subdivision of the commonwealth
except as specifically provided in any general or special law. The
exercise by the Corporation of the powers conferred by this
chapter shall be considered to be the performance of an essential
public function. The purpose of the Corporation is to implement
the Commonwealth Care Health Insurance Exchange, whose pur-
pose is to facilitate the availability, choice and adoption of private
health insurance plans to eligible individuals and groups as
described in this chapter.

107
108
109
110
11l
112
113
114
115
116
117
118
119
120
121 (b) The board of directors of the Corporation shall consist of:

the commissioner of the division of health care finance and
policy; the secretary for administration and finance; the executive
director of the group insurance commission; the attorney general;
3 members to be appointed by the governor, 1 of whom shall be a
member in good standing of the American Academy of Actuaries,
1 of whom shall be an employee health benefits plan specialist,
and 1 of whom shall be an attorney specializing in employee ben-
efit plans; and 2 members appointed by the attorney general, I of
whom shall be a member of a labor union, and I of whom shall
represent the interests of small businesses. An appointed member
of the board shall not be an employee of any licensed carrier
authorized to do business in the commonwealth. Upon the initial
appointments, the governor shall designate 2 of the appointed
members for a term of 3 years; 2 of the appointed members for a
term of 4 years; and 1 of the appointed members for a term of 5
years. Thereafter, all appointments shall serve a term of 5 years,
but a person appointed to fill a vacancy shall serve only for the

122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
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unexpired term. An appointed member of the board shall be eli-
gible for reappointment. The governor shall appoint the chair-
person and the board shall annually elect 1 of its members to serve
as vice-chairperson. Each member of the board serving ex officio
may appoint a designee pursuant to section 6A of chapter 30.

139
140
141
142
143

(c) Five members of the board shall constitute a quorum, and
the affirmative vote of 5 members of the board shall be necessary
and sufficient for any action taken by the board. A vacancy in the
membership of the board shall not impair the right of a quorum to
exercise all the rights and duties of the Corporation. Members
shall serve without pay, but shall be reimbursed for actual
expenses necessarily incurred in the performance of their duties.
The chairperson of the board shall report to the governor and to
the general court no less than annually.

144
145
146
147
148
149
150
151
152

(d) Any action of the Corporation may take effect immediately
and need not be published or posted unless otherwise provided by
law. Meetings of the Corporation shall be subject to section HA'A
of chapter 30A; but. said section IIA'A shall not apply to any
meeting of members of the Corporation serving ex officio in the
exercises of their duties as officers of the commonwealth so long
as no matters relating to the official business of the Corporation
are discussed and decided at the meeting. The Corporation shall
be subject to all other provisions of said chapter 30A, and records
pertaining to the administration of the Corporation shall be subject
to section 42 of chapter 30 and section 10 of chapter 66. All
moneys of the Corporation shall be considered to be public funds
for purposes of chapter 12A. The operations of the Corporation
shall be subject to chapter 268 A and chapter 2688.

153
154
155
156
157
158
159
160
161
162
163
164
165
166
167 (e) The board shall appoint an executive director, who shall

supervise the administrative affairs and general management and
operations of the Corporation and who shall also serve as secre-
tary of the Corporation, ex officio. The executive director shall
receive a salary commensurate with the duties of the office, and
may be removed by the board for cause. The executive director
may appoint other officers and employees of the Corporation nec-
essary to the functioning of the Corporation. Sections 9A. 45, 46,
and 46C of chapter 30, chapter 31 and chapter 150 E shall not
apply to the executive director or any other employees of the Cor-
poration. The executive director shall, with the approval of the

168
169
170
171
172
173
174
175
176
177
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board: (1) plan, direct, coordinate and execute administrative
functions in conformity with the policies and directives ot the
board; (2) employ professional and clerical staff as necessary,
(3) report to the board on all operations under his control and
supervision; (4) prepare an annual budget and manage the admin-
istrative expenses of the Corporation; and (5) undertake any other
activities necessary to implement the powers and duties set forth
in this chapter.

178
179
180
181
182
183
184
185

(f) Within 120 days of the effective date of this act, the execu-
tive director shall submit a plan of operation to the board and any
recommended amendments to this chapter or other General Laws
to assure the fair, reasonable and equitable administration of the
Exchange that is consistent with this chapter and any other applic-
able laws and regulations, which shall provide for the effective
operation of the Exchange.

186
187
188
189
190
191
192

(g) As of January 1, 2006, the Corporation shall commence
offering health benefit plans as set forth in section 6.

193
194

Section 4. The purpose of the Corporation shall be to imple-
ment the Commonwealth Care Health Insurance Exchange. The
goal of the Exchange is to facilitate the purchase of health care
insurance products through the Exchange at an affordable price by
eligible individuals and groups. For these purposes the Corpora-
tion may do the following;

195
196
197
198
199

200
(1) Develop a plan of operation for the Exchange which shall

include, but not be limited, to the following:
201
202
203 (i) establish procedures for operations of the Corporation

directly or through one or more Sub-Contracted Entities;204
(ii) establish procedures for selecting an executive director;205

206 (iii) establish procedures for the selection of and the seal of
approval certification for health benefit plans to be offered
through the Exchange;

207
208
209 (iv) establish procedures directly or through one or more Sub-

Contracted Entities for the enrollment of eligible individuals and
groups;

210
211
212 (v) establish a plan directly or through one or more Sub-Con-

tracted Entities for operating a health insurance service center to
provide eligible individuals and groups with information on the
Exchange and manage Exchange enrollment;

213
214
215
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216 (vi) establish and manage directly or through one or more sub-
contracted entities a system of collecting all premium payments
made by, or on behalf of individuals obtaining health insurance
coverage through the Exchange, including any premium payments
made by enrol lees, employees; unions or other organizations;

217
218
219
220
221 (vii) establish a plan directly or through one or more sub-con-

tracted entities for publicizing the existence of the Exchange and
the Exchange's and sub-exchanges’ eligibility requirements and
enrollment procedures;

11l

223
224
225 (iii) develop criteria for determining that certain health benefit

plans shall no longer be made available through the Exchange,
and to develop a plan to decertify and remove the seal of approval
from certain health benefit plans;

226
227
228
229 (ix) develop a standard application form for eligible individuals

and groups seeking to purchase health insurance through the
Exchange, which shall include information necessary to determine
an applicant’s eligibility, previous health insurance coverage his-
tory and payment method.

230
231
232
233
234 (2) Determine each applicant's eligibility for the Exchange,

Massl lealth or other programs administered by the commonwealth
and to direct the individual to the appropriate commonwealth
agency.

235
236
237
238 (3) Seek and receive any grant funding from the Federal gov-

ernment. departments or agencies of the commonwealth, and pri-
vate foundations.

239
240

(4) Contract with professional service firms as may be neces-
sary in its judgment, and to fix their compensation.

241
242

(5) Contract with companies that provide third-party adminis-
trative and billing services for insurance products.

243
244

(6) Charge and equitably apportion among participating institu-
tions its administrative costs and expenses incurred in the exercise
of the powers and duties granted by this chapter.

245
246
247

(7) Adopt by-laws for the regulation of its affairs and the con-
duct of its business.

248
249

(8) Adopt an official seal and alter the same at pleasure250
(9) Maintain an office at such place or places in the common-

wealth as it may designate.
251
252

(10) Sue and be sued in its own name, plead and be impleaded.253
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(11) Establish lines of credit, and establish one or more cash
and investment accounts to receive payments for services ren-
dered, appropriations from the commonwealth and for all other
business activity granted by this chapter except to the extent oth-
erwise limited by any applicable provision of the Employee
Retirement Income Security Act of 1974.

254
255
256
257
258
259

(12) Approve the use of its trademarks, brand names, seals,
logos and similar instruments by participating carriers, employers
or organizations.

260
261
262

(13) Require registration with the Exchange by any business
entity in the commonwealth having at least one employee who is
ineligible to participate in an employer sponsored health benefit
plan.

263
264
265
266

(14) Ensure maximum coordination with and participation by
employers and employees in Health Care Plus, established by
section 9C of chapter 118E.

267
268
269

(15) Do all things necessary to carry out the purposes of this
chapter.

270
271

Section 4A. The division of insurance shall establish criteria,
accept applications, and approve or reject licenses for certain sub-
exchanges with which the Exchange shall contract for the provi-
sion of health benefit plans offered by the Exchange to eligible
small groups and eligible individuals.

272
273
274
275
276
277 Sub-exchanges hereunder may offer all health benefit plans that

the Exchange may offer, including all health benefit plans with the
Commonwealth Care Seal of approval. The sub-exchanges shall
agree to provide the same or greater services as offered through
the Exchange.

278
279
280
281
282 Section 5. (a) The Corporation may only sell health benefit

plans to eligible individuals and groups.283
284 (b) An eligible individual or small group’s participation in the

Exchange shall cease if coverage is cancelled pursuant to section
4 of chapter 176J.

285
286
287 Section 6. (a) Only health insurance plans that have been autho-

rized by the commissioner and underwritten by a properly
licensed carrier may be offered through the Exchange.

288
289

(b) Each health plan offered through the Exchange shall contain
a detailed description of benefits offered, including maximums,
limitations, exclusions and other benefit limits.

290
291
292
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(c) No health plan shall be offered through the Exchange that
excludes an individual from coverage because of race, color, reli-
gion. national origin, sex, sexual orientation, marital status, health
status, personal appearance, political affiliation, source of income,
or age.

293
294
295
296
297

(d) The Corporation may only make available health benefit
plans as defined in chapter 176J, which include the following cat-
egories of coverage:

298
299
300
301 (1) preventive and primary care

(2) emergency services;
(3) surgical benefits;

302
303
304 (4) hospitalization benefits;

(5) ambulatory patient benefits;305
(6) mental health services equivalent to that set forth in

section 478 of chapter 175; provided however, that if the policy
limits coverage for outpatient physician office visits, the commis-
sioner shall not disapprove the policy on the basis that coverage
for outpatient mental health services is not as extensive as
required by said section 478, if the coverage is at least as exten-
sive as coverage under the policy for outpatient physician serv-
ices;

306
307
308
309
310
311
312
313

(7) pregnant women, infants and children services equivalent to
that set forth in section 47C of chapter 175;

314
315
316 (8) prenatal care, childbirth and postpartum care services equiv-

alent to that set forth in section 47F of chapter 175;317
318 (9) cytologic screening and mammographic examination serv-

ices equivalent to that set forth in section 47G of chapter 175; and319
(10) early intervention services services equivalent to that set

forth in said section 47C of chapter 175.
320
321

(e) Except as otherwise provided in this section, a plan
receiving the Commonwealth Care Seal of Approval shall not be
disapproved solely on the basis that it does not include coverage
for at least 1 mandated benefit; but the carrier shall offer a health
benefit plan that includes a prescription drug benefit option. Any
health benefit plan receiving the Commonwealth Care Seal of
Approval may exclude through December 31, 2008 any new man-
dated benefit coverage implemented after January 1, 2006.
Section 7. Eligible small groups seeking to be a participating insti-
tution shall, as a condition of participation in the Exchange, enter

322
323
324
325
326
327
328
329
330
331
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in a binding agreement with the Exchange which, at a minimum,
shall stipulate the following:

332
333

(1) that the employer agrees that, for the term of agreement, the
employer will not offer to eligible individuals to participate in the
Exchange any separate or competing group health plan offering
the same, or substantially the same, benefits provided through the
Exchange;

334
335
336
337
338

(2) that employer reserves the right to determine, subject to
applicable law, the criteria for eligibility, enrollment and partici-
pation in the Exchange and the amounts of the employer contribu-
tions, if any, to the such health plan, provided that, for the term of
the agreement with the Exchange, the employer agrees not to
change or amend any such criteria or contribution amounts at any-
time other than during a period designated by the Exchange for
participating employer health plans;

339
340
341
342
343
344
345
346

(3) that employers will participate in a payroll deduction pro-
gram to facilitate the payment of health benefit plan premium pay-
ments by employees to benefit from deductibility of gross income
under Federal law, USC §§lo4, 105, 106 and 125;

347
348
349
350
351 (4) that the employer agrees to make available, in a timely

manner, for review by the executive director, any of the employ-
er’s documents, records or information that the Exchange reason-
ably determines is necessary for the executive director to:
(i) verify that the employer is in compliance with applicable Fed-
eral and commonwealth laws relating to group health insurance
plans, particularly those provisions of such laws relating to non-
discrimination in coverage; and (ii) verify the eligibility, under the
terms of the health plan, of those individuals enrolled in the
employer’s participating health plan.

352
353
354
355
356
357
358
359
360
361 Section 8. The commonwealth, through the group insurance

commission shall enter into an agreement with the Exchange
whereby employees and contractors of the commonwealth who
are ineligible for group insurance commission enrollment may
elect to purchase a health benefit plan through the Exchange. The
group insurance commission shall develop a protocol for making
pro-rated contributions to the chosen plan on behalf of the com-
monwealth.

362
363
364
365
366
367
368
369 Section 9. Commonwealth Care Seal of Approval shall be

assigned to health benefit plans that the board determines370
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(1) meets the requirements of subsection (d) of section 6; (2) pro-
vides good value to consumers; and (3) is offered through the
Exchange.

371
372
373

Section 10. (a) When an eligible individual or group is enrolled
in the Exchange or sub-exchange by a producer licensed in the
commonwealth, the health plan chosen by each eligible individual
or group shall pay the producer a commission that shall be deter-
mined by the board.

374
375
376
377
378

(b) Any labor union, educational, professional, civic, trade,
church, not-for-profit or social organization may enroll its indi-
vidual eligible members, or the individual members of its member
organizations, in health benefit plans offered through the
Exchange, and shall receive a payment amount determined by the
board from each health plan for persons who are enrolled unless
the payment is prohibited under any applicable provision of the
Employee Retirement Income Security Act of 1974.

379
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381
382
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385
386

Section 11. (a) The Exchange and sub-exchanges may apply a
surcharge to individual premiums and shall be used only to pay
for administrative and operational expenses of the Exchange; but.
the surcharge shall be applied uniformly to all health benefit plans
offered through the Exchange.

387
388
389
390
391
392 (b) Each carrier participating in the Exchange shall be required

to furnish reasonable reports as the board determines necessary to
enable the executive director to carry out his duties under this
chapter.

393
394
395
396 (c) The board may withdraw a health plan from the Exchange

only after notice to the carrier.397
398 Section 12. (a) All expenses incurred in carrying out this

chapter shall be payable solely from funds provided under the
authority of this chapter and no liability or obligations shall be
incurred by the Corporation hereunder beyond the extent to which
monies shall have been provided under this chapter.

399
400
401
402
403 (b) The Corporation shall be liable on all claims made as a

result of the activities, whether ministerial or discretionary, of any
member, officer, or employee of the Corporation acting as such,
except for willful dishonesty or intentional violation of the law, in
the same manner and to the same extent as a private person under
like circumstances; but, the Corporation shall not be liable to levy
or execution on any real or personal property to satisfy judgment.

404
405
406
407
408
409
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for interest prior to judgment, for punitive damages or for any
amount in excess of $lOO,OOO.

410
411

(c) A person shall not be liable to the commonwealth, to the
Corporation or to any other person as a result of his activities,
whether ministerial or discretionary, as a member, officer or
employee of the Corporation except for willful dishonesty or
intentional violation of the law; but the person shall provide rea-
sonable cooperation to the Corporation in the defense of any
claim. Failure of the person to provide reasonable cooperation
shall cause him to be jointly liable with the Corporation, to the
extent that the failure prejudiced the defense of the action.

412
413
414
415
416
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419
420

(d) The Corporation may indemnify or reimburse any person, or
his personal representative, for losses or expenses, including legal
fees and costs, arising from any claim, action, proceeding, award,
compromise, settlement or judgment resulting from such person’s
activities, whether ministerial or discretionary, as a member,
officer or employee of the Corporation; if the defense of settle-
ment thereof shall have been made by counsel approved by the
Corporation. The Corporation may procure insurance for itself and
for its members, officers and employees against liabilities, losses
and expenses which may be incurred by virtue of this section or
otherwise.

421
422
423
424
425
426
427
428
429
430
431
432 (e) A civil action hereunder shall not be brought more than 3

years after the date upon which cause of action thereof accrued.433
434 (f) Upon dissolution, liquidation or other termination of the

Corporation, all rights and properties of the Corporation shall pass
to and be vested in the commonwealth, subject to the rights of lien
holders and other creditors. In addition, any net earnings of the
Corporation, beyond that necessary for retirement of any indebt-
edness or to implement the public purpose or purposes or program
of the commonwealth, shall not inure to the benefit of any person
other than the commonwealth.
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438
439
440
441
442 Section 13. The Corporation shall keep an accurate account of

all its activities and of all its receipts and expenditures and shall
annually make a report thereof as of the end of its fiscal year to its
members, to the governor and to the state auditor, the reports to be
in a form prescribed by the members, with the written approval of
the state auditor. The members or that state auditor may investi-
gate the affairs of the corporation, and may prescribe methods of

443
444
445
446
447
448
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accounting and the rendering of periodical reports in relation to
projects undertaken by the Corporation. The Corporation shall be
subject to biennial audit by the state auditor.

449
450
451

Section 14. No later than 3 years after the Exchange begins
operation and every year thereafter, the Corporation shall conduct
a study of the Exchange and the persons enrolled in the Exchange
and shall submit a written report to the governor, the president of
the senate and the speaker of the house of representatives on the
status and activities of the Corporation based on data collected in
the study. The report shall also be available to the general public
upon request. The study shall review:

452
453
454
455
456
457
458
459

(1) the operation and administration of the Exchange, including
surveys and reports of health benefits plans available to eligible
individuals and on the experience of the plans, which shall include
data on enrollees in the Exchange and enrollees purchasing health
benefit plans as defined by chapter 176 J outside of the Exchange,
expenses, claims statistics, complaints data, how the Exchange
met its goals, and other information deemed pertinent by the Cor-
poration; and (2) any significant observations regarding utilization
and adoption of the Exchange.

460
461
462
463
464
465
466
467
468
469 Section 15. The chapter, being necessary for the welfare of the

commonwealth and its inhabitants, shall be liberally construed to
affect the purposes hereof.

470
471

SECTION 35. Item 9110-0100 of section 2 of chapter 177 of
the acts of 2001 is hereby amended by striking out the wording
after “community care ombudsman services;” and inserting in
place thereof the following wording: — provided further, that
notwithstanding any general or special law to the contrary, there
shall be a special commission to study the aging population and
the future of long-term care in the commonwealth; provided fur-
ther. that said commission shall be charged with evaluating
options and making policy recommendations that can be used to
develop legislation that will address the health care, housing, and
pension needs of elders age 60 and older, as well as the status and
needs of the long-term care workforce; provided further, that said
commission shall examine eligibility requirements for medicaid
and Massllealth for long-term care, including potential savings to
the commonwealth by adjusting income requirements and asset

7

3
4
5

6
7
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9

10
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15
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16 requirements and the look-back period; provided further, that said
17 commission shall also examine ways to market long-term care
18 insurance and provide incentives to people to purchase long-term
19 care insurance, including but not limited to proposed legislative
20 and executive actions; provided further, said commission shall
21 consist of the following members: the secretary of elder affairs or
22 her designee, who shall serve ex officio; a representative of a
23 labor organization representing long-term care workers; 1 repre-
-24 sentative from each of the following organizations: the Massachu-
-25 setts Council of Home Care Aide Services, Mass Aging, Mass
26 Home Care, the Alzheimer’s Association, the Massachusetts
27 Extended Care Federation, the American Association of Retired
28 Persons, the Medicare Advocacy Project, the Home and Health
29 Care Association of Massachusetts, the Massachusetts Assisted
30 Living Facilities Association, the Mass Senior Action Council,
31 Massachusetts Association of Older Americans, the Paraprofes-
-32 sional Healthcare Institute, the Massachusetts Chapter of the
33 National Alliance of Caregivers, Health Care For All, the Massa-
-34 chusetts chapter of the National Association of Insurance and
35 Financial Advisors, and the Massachusetts Association of Health
36 Underwriters, and the Gerontology Institute at the University of
37 Massachusetts at Boston; a representative of the National
38 Academy of Elder Law Attorneys Massachusetts Chapter; a repre-
-39 sentative of the insurance industry who has experience in the
40 insurance markets affecting long-term care who shall be appointed
41 by the governor; and a representative of the business community
42 who shall be appointed by the governor; provided further, that the
43 members shall elect a chairperson of said commission; and pro-
-44 vided further, that the commission shall release its first recom-
-45 mendations to the house and senate committees on ways and
46 means not later than December 31, 2006.

1 SECTION 35A. Section 2 of chapter 45 of the acts of 2005 is
2 hereby amended by striking out items 4000-0890 and 4000-0891.

1 SECTION 358. Item 4510-0600 of said section 2 of said
2 chapter 45 is hereby amended by adding the following words:—
3 ; provided further, that $140,000 shall be made available for an
4 interdepartmental service agreement between the department of
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5 public health and the University of Massachusetts at Lowell to
6 support research activities which investigate the association
7 between ethnic diversity nd childhood asthma incidence; and pro-
-8 vided further, that not more than $360,000 shall be expended by
9 the department for outreach and education grant programs
10 including, but not limited to, programs servicing underserved pop-
-11 illations.”

1 SECTION 36. The secretary of health and human services shall
2 seek an amendment to the MassElealth Demonstration Waiver
3 granted by the United States Department of Elealth and Human
4 Services under section 1115(a) of the Social Security Act and
5 authorized by chapter 203 of the acts of 1996 to implement this
6 act and is hereby further authorized and directed to seek to obtain
7 maximum federal reimbursement for any provision of this act for
8 which federal financial participation is available. The secretary
9 shall report quarterly to the joint committee on health care

10 financing and the house and senate committees on ways and
11 means on the status of the waiver application.

1 SECTION 37. The division of health care finance and policy
2 shall file a detailed report to the joint committee on health care
3 financing on the feasibility of requiring all residents of the com-
-4 monwealth to obtain employer-based health insurance. The report
5 shall consider the effect of such a law, if any, on: (1) health insur-
-6 ance premiums charged by private insurers; (2) the number of res-
-7 idents without insurance; (3) the costs of health insurance for
8 employers: (4) utilization and costs of uncompensated care pool
9 services; (5) the commonwealth’s fiscal impact; and (6) any other

10 pertinent issues relating to the feasibility and appropriateness of
11 such a law. The report shall be filed not later than February 1,
12 2006.

1 SECTION 38. (a) Notwithstanding any general or special law
2 to the contrary, but subject to subsection (b) of this section and
3 section 40 of this act, for the purposes of paying providers under
4 chapter 118 E of the General Laws, effective for services begin-
-5 ning not later than January I, 2006, the division shall transition to
6 the payment systems and fee schedules used by the United States
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7 Department of Health and Human Services Centers for Medicare
8 & Medicaid Services to administer the Medicare Program under
9 Title XVIII of the Social Security Act, including, for purposes of

10 payment for covered hospital services, all of Medicare’s adjust-
-11 ments for direct and indirect graduate medical education, dispro-
-12 portionate share, outliers, organ acquisition, bad debt, new
13 technology and capital, including, but not limited to, annual
14 increases in the Medicare hospital market basket index. The divi-
-15 sion shall modify the payment systems and fee schedules to
16 account for the following:
17 (1) the differences between the programs specified in said
18 chapter 118 E and the Title XVIII Medicare program, including the
19 services and benefits covered, and, for purposes of calculating the
20 payment rates for covered hospital services, the division shall use
21 a grouper and DRG relative weights that have been determined, in
22 consultation with the MassHealth Payment advisory committee,
23 pursuant to section 42 of this act, to reimburse providers at a rate
24 no less than the rate providers are reimbursed by Medicare;
25 (2) the extent and duration of such coverage; the populations
26 served; the assurance that every provider will be held harmless
27 with respect to any rate of payment that has been established for it
28 by the division as of the effective date of this section for services
29 it provides pursuant to chapter 118 E of the General Laws; and the
30 requirement to maximize federal reimbursement; provided, how-
-31 ever, that the division shall fully implement payments for covered
32 hospital services as provided for under this section not later than
33 the beginning of hospital fiscal year 2008; provided further, that
34 for each of hospital fiscal years 2006 and 2007, the division shall
35 annually calculate rates of payment for covered hospital services
36 under this section by adjusting the prior year's rates by an amount
37 equal to 10 per cent of the Medicare equivalent payment rates that
38 the division reasonably determines will be in effect as of October
39 1, 2007, without regard to adjustments to reflect increases in the
40 Medicare hospital market basket index, plus an amount not less
41 than the annual increase in the Medicare hospital market basket
42 index in accordance with this section; provided further, that for
43 rates that are to be effective during hospital fiscal year 2006 pur-
-44 suant to this section, called the adjusted hospital fiscal year 2006
45 rates, the prior year's rates shall be those rates established by the
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46 division and in effect on October 1, 2005, before the effective date
47 of this section, called the initial hospital fiscal year 2006 rates,
48 and the division shall further adjust the adjusted hospital fiscal
49 year 2006 rates to account for the differences between the initial
50 and the adjusted hospital fiscal year 2006 rates for the period from
51 October 1. 2005 through the effective date of the implementation
52 of the adjusted hospital fiscal year 2006 rates; and provided fur-
-53 ther, that once such systems and fee schedules are fully imple-
-54 mented. the division shall ensure that the rates paid for covered
55 services under said chapter 118 E shall not thereafter be less than
56 the rates of payment for comparable services under the Medicare
57 program, taking into account the adjustments required by this
58 section.
59 (3) notwithstanding paragraphs (1) and (2), the division shall
60 not increase rates for any provider that is required by this subsec-
-61 tion to be held harmless at its current reimbursement level until
62 such time as increases in its rates would be warranted by applica-
-63 tion of the Medicare systems and fee schedules, as adjusted by
64 this subsection.
65 (b) Notwithstanding any general or special law to the contrary,
66 for the purposes of paying community health centers for covered
67 services under chapter 118 E of the General Laws, effective for
68 services beginning not later than October 1, 2006, the division
69 shall pay community health centers a base rate that shall be no
70 less than the Medicare Federally Qualified Elealth Center rate as
71 required under 42 USC section 13951(a)(3), which the division
72 shall adjust for wage differences, and to which the division shall
73 add payments for additional services not included in the base rate
74 including, but not limited to, EPSDT services, 3408 pharmacy,
75 urgent care, and emergency room diversion services. For the pur-
-76 poses of this section, a community health center shall be defined
77 as a clinic that provides comprehensive ambulatory services and
78 that (1) is licensed as a freestanding clinic by the Massachusetts
79 department of public health pursuant to section 51 of chapter 111
80 of the General Laws (2) meets the qualifications for certification,
81 or provisional certification, by the division of medical assistance
82 and enters into a provider agreement pursuant to 130 CMR
83 405.000; (3) operates in conformance with the requirements of 42
84 U.S.C. 5254(c); and (4) files cost reports as requested by the divi-
-85 sion of health care finance and policy.
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(c) In updating rates of payment under chapter 118 E of the
General Laws and making the modifications to the Medicare pay-
ment systems and fee schedules required by this section, the divi-
sion shall adopt the advice and counsel, and give due
consideration to the recommendations of the MassHealth Payment
advisory board established pursuant to section 42.

86
87
88
89
90
91

(d) All rates of payment for acute and non-acute care hospitals,
as defined under section 1886(d)( 1 )(B)(ii) or section
1886(d)(l)(B)(iv)(I) of the Social Security Act, shall be reasonable

and adequate to meet the costs which shall be incurred by effi-
ciently and economically operated facilities in order to provide
care and services in conformity with applicable state and federal
laws, regulations, and quality and safety standards and to assure
that individuals have reasonable access, taking into account geo-
graphic location and reasonable travel time, to inpatient and out-
patient hospital services of adequate quality. The division shall
make adjustments to the calculation of the federal upper payment
limit in order to maximize the amount that may be paid to
providers under the upper payment limit. These adjustments shall
include, but not be limited to; using the Medicaid paid claims file
as the data source; changing the base year for the Medicare pay-
ment to charge ratio; changing the payment inflation and charge
increase assumptions used to update base year data to current year
data; and including in the calculation out-of-state hospital
providers who receive payments from the Massachusetts Medicaid
program.
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11l
112 (e) Payments made for the purposes of this section shall be

expended from the Health Care Access and Investments Trust
Fund established pursuant to section 2000 of chapter 29 of the
General Laws.

113
114
115

1 SECTION 39. (a) Notwithstanding any general or special law
2 to the contrary, in any year in which the uncompensated care pool
3 payment to cost ratio of an acute care hospital or community
4 health center, as calculated under subsection (b) falls below 95 per
5 cent, the division of health care finance and policy shall calculate
6 and make the additional payments to the affected acute care hos-
-7 pital or community health center that are required to maintain its
8 uncompensated care pool payment to cost ratio at 95 per cent. The



96 (NovemberSENATE No. 2282

9 commonwealth shall increase its share of the uncompensated care
10 trust fund by an amount equal to the amount needed to fund the
11 additional payments to all affected acute care hospitals and com-
-12 munity health centers under this subsection.
13 (b) The division shall calculate the uncompensated care pool
14 payment to cost ratio for 1 each acute care hospital and commu-
-15 nity health center for each pool year by dividing (1) the total pool
16 payments made to such acute care hospital or community health
17 center pursuant to all general and special laws effective for the
18 relevant period, without regard, however, to any additional
19 amounts paid or to be paid to the hospital or community health

20 center for any period by virtue of subsection (a) of this section, by
21 (2) the total allowable uncompensated care costs of the hospital or
22 community health center, as defined in section 18 of chapter 118G
23 of the General Laws, for the relevant period.
24 (c) Rates of payment for providers of hospital services as calcu-
-25 lated pursuant to section 38 shall apply to payments to the
26 providers for services paid from the uncompensated care pool pur-
-27 suant to section 18 of chapter 118 G of the General Laws.

1 SECTION 40. Notwithstanding any general or special law to
2 the contrary and notwithstanding any regulations of the division
3 of health care finance and policy or the division of medical assis-
-4 tance to the contrary, effective July 1, 2006, the fees payable
5 under programs administered by the division of medical assistance
6 for physician services shall be subject to the following:

(1) For each fiscal year, the fee schedule for physician services
8 delivered on or after July I of that fiscal year shall consist of the
9 fees for physician services in effect at the end of the immediately

10 preceding fiscal year, subject to an annual upward inflation adjust-
-11 ment for each fee as determined by the commissioner of medical
12 assistance. The annual adjustment shall be at least equal to any
13 upward adjustment in the United States Medicare Economic Index
14 for physician services as defined in section 1842 (i) (3) of the
15 Social Security Act.
16 For the calculation of the fee schedule for physician services
17 for fiscal years beginning on July 1, 2006, and July 1. 2007. each
18 of the fees contained on the schedule of fees for physician serv-
-19 ices in effect at the end of the immediately preceding fiscal year
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20 shall, in addition to the adjustments provided for in
21 subparagraph (a), be further adjusted upward by an amount equal
22 to not less than 7 per cent of the fees in effect for the previous
23 fiscal year.
24 (3) This section shall apply to physician services rendered
25 under contracts authorized by section 12 of chapter 118 E of the
26 General Laws unless otherwise specifically agreed to in contract
27 by the providers. Pursuant to regulations to be promulgated by the
28 division of medical assistance by January 1, 2006, the division of
29 medical assistance shall pay for, or assure that all of its contrac-
-30 tors responsible for paying for physician services shall pay for, all
31 office procedures appropriately provided by a physician practice
32 during a single office visit to a person eligible to receive health-
-33 care services under programs administered by the division of med-
-34 ical assistance.
35 (d) All payments made for the purposes stated in this section
36 shall be expended from the Health Care Access and Investments
37 Fund established pursuant to section 2000 of chapter 29 of the
38 General Laws.

1 SECTION 41. (a) There shall be a quality and cost management
2 initiatives commission, hereinafter in this section the commission,
3 which shall perform the responsibilities set forth in subsection (b).
4 The commission shall consist of the secretary of health and human
5 services or his designee and 13 members appointed by the gov-
-6 ernor as provided in this subsection. The governor, after consulta-
-7 tion with the relevant interests, shall appoint 1 member to
8 represent the interests of the medical school in the common-
-9 wealth, 2 members to represent the interests of physician group

10 practices, 1 member to represent the interests of academic medical
11 centers, 1 member to represent the interests of community hospi-
-12 tals, I member to represent the interests of carriers licensed under
13 chapters 175 or 176 G of the General Laws and I member to repre-
-14 sent the interests of the employer community. The governor shall
15 appoint 1 person each from nominations submitted by the
16 following organizations: the Massachusetts Hospital Association,
17 the Massachusetts Medical Society, the Massachusetts Association
18 of Health Flans, and Blue Cross Blue Shield of Massachusetts and
19 the Alliance of Massachusetts Safety Net Hospital.



98 (NovemberSENATE No. 2282

20 (b) The commission shall consider and report to the joint com-
-21 mittee on health care financing and the house and senate commit-
-22 tees on ways and means, no later than September 15, 2006, its
23 recommendations for creating mechanisms by which payments to
24 acute hospitals and physicians under chapter 118 E of the General
25 Laws may incorporate financial incentives for the providers to
26 provide quality care in a more efficient and effective manner. In
27 developing its report, the commission shall consider elements of
28 pay for performance mechanisms, so-called, including various
29 measures related to the structure, process and outcomes of med-
-30 ical care delivery and the types of financial incentives that are
31 most likely to impact positively on the overall quality and cost of
32 care provided to persons eligible for the various programs admin-
-33 istered pursuant to said chapter 118E. The commission shall con-
-34 sider the feasibility of providing targeted resources or financial
35 incentives, in addition to the amounts and annual inflationary
36 adjustments that otherwise would be paid for hospital and physi-
-37 dan services under said chapter 118E, to promote pay for perfor-
-38 mance mechanisms, so-called, in the expectation that the
39 commonwealth will realize savings through improvements in
40 quality and utilization of services covered by such programs, as a
41 result of the incentives. In developing its recommendations, the
42 commission shall consider the types of pay for performance mea-
-43 sures used by private payors, but shall focus hospital measures on
44 those endorsed and supported by governmental programs,
45 including but not limited to those developed by the Hospital
46 Quality Alliance and endorsed by the United States Department of
47 Health and Human Services Centers for Medicare & Medicaid
48 Services: but, hospital measures shall not be utilized that have not
49 been adopted as a voluntary consensus standard for hospital care
50 by the National Quality Forum. The commission shall consider
51 the suitability of available measures for use with hospitals and
52 physicians in the commonwealth; the cost associated with devel-
-53 oping and implementing new measures; the data needed to devise
54 and apply such measures as it may recommend; the differential
55 ability of physicians and acute hospitals to generate necessary
56 data; the time frames within which such providers may reasonably
57 be expected to generate data needed to apply such measures; the
58 cost to the providers to generate such data; the availability, or the
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59 feasibility of developing, financing mechanisms to facilitate the
60 ability of such providers to provide data and to implement pay for
61 performance measures; and such other factors as the commission
62 may deem material to its report and recommendations.

1 SECTION 42. (a) There shall be a MassHealth payment policy
2 advisory board. The board shall be composed of 12 members of
3 the health care industry who are knowledgeable in health care
4 finance and economics. The governor shall appoint 1 co-chairman
5 nominated by the speaker of the house, 1 co-chairman nominated
6 by the president of the senate, 1 member nominated by the Massa-
-7 chusetts Hospital Association, 1 member nominated by the Massa-
-8 chusetts Medical Society, 1 member nominated by the
9 Massachusetts Extended Care Federation, 1 member nominated by

10 the Home and Health Care Association of Massachusetts,
11 1 member nominated by the Massachusetts League of Community
12 Health Centers, 1 member nominated by the Massachusetts Med-
-13 icaid Policy Institute, 1 member nominated by the Associated
14 Industries of Massachusetts, 1 member nominated by the Massa-
-15 chusetts Association of Health Plans, 1 member nominated by the
16 Alliance of Massachusetts Safety Net Hospitals, 1 member nomi-
-17 nated by the Massachusetts Association of Behavioral Health Sys-
-18 terns and 1 member of the community.
19 (b) The board shall have the following powers and duties;
20 (1) It shall obtain from the division all data and analysis
21 required to fully meet its charge pursuant to the Health Care-
-22 Access and Investments Trust Fund established in section 2000
23 of chapter 29 of the General Laws and sections 38 and 39 of this
24 act and to obtain further data and analysis from the division of
25 health care finance and policy as authorized in chapter 118 G of
26 the General Laws;
27 (2) It shall review and evaluate rates and payment systems pro-
-28 posals by the division and recommend Title XIX rates and rate
29 methodology that are consistent with the Health CareAccess and
30 Investments Trust Fund and sections 38 and 39 of this act and
31 with the level of funding available as authorized by the general
32 appropriation act; but the division shall provide the hoard with the
33 appropriate information not later than 45 days before the pro-
-34 posals are adopted into regulation; and
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35 (3) It shall report to the joint committee on health care
36 financing and the house and senate committees on ways and
37 means semi-annually to coincide with the state budget hearings
38 and development.
39 (c) The executive office of health and human services shall pro-
-40 vide the board with staff from the division of health care finance
41 and policy necessary to complete needed research and analysis
42 and enable the committee to make effective recommendations.
43 Notwithstanding any general or special law to the contrary, all
44 expenditures under this section shall, subject to appropriation, be
45 funded from the Health Care Access and Investments Trust Fund;
46 but, not less than 90 days before implementing any of the payment
47 policies established under this section, the division shall provide a
48 detailed plan of implementation of the policies to the joint com-
-49 mittee on health care finance and to the house and senate commit-
-50 tees on ways and means.

1 SECTION 43. Notwithstanding any general or special law to
2 the contrary, effective September 1, 2006, each state and commu-
-3 nity college shall require that all students enrolled in 9 or more
4 credits shall submit written documentation evidence of adequate
5 medical insurance coverage. A list of the names, addresses, and
6 social security numbers of all students indicating any form of
7 MassHealth insurance coverage shall be forwarded to the division
8 of medical assistance for evaluation of alternative insurance
9 options. The list shall be subject to privacy standards pursuant to

10 Public Law 104-191, and the Health Insurance Portability and
11 Accountability Act of 1996.
12 The division may assist in the purchase of group health insur-
-13 ance. including insurance offered through a college or university,
14 on behalf of an eligible MassHealth member; if the division has
15 determined that the purchase of the insurance is cost-effective and
16 will be provided at no cost to the commonwealth. The division
17 shall deny liability to any adult who refuses to enroll in other
18 available insurance.

1 SECTION 44. (a) Notwithstanding any general or special law
2 to the contrary, a hospital that is eligible for improved provider
3 rates pursuant to section 38 and 39-shall. not later than
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4 December 1 of each year, submit to the department of public
5 health the hospital’s plan for compliance with the common pro-

-6 gram requirements of the duty hours reductions for resident-physi-
-7 cians as mandated by the Accreditation Council for Graduate
8 Medical Education, ACGME, for interns, residents and fellows for
9 the following year from January 1 to December 31.

10 (b) The plan submitted shall be formatted so that the following
11 data is easily accessible and understandable, however, the data
12 may be aggregated or redacted, as needed to protect confiden-
-13 tiality:
14 (1) The schedule for each required rotation within each accred-
-15 ited program, indicating the number of hours each week that resi-
-16 dent-physicians are scheduled to perform direct patient care.
17 (2) The maximum, minimum and average number of days each
18 month that the resident-physicians in each ACGME-accredited
19 program are scheduled for “In house call.”
20 (3) The number of days each month the resident-physician is
21 scheduled to be assigned “At home call.”
22 (4) A list of any individual program citations issued by
23 ACGME during the prior academic year for non-compliance with
24 the duty-hours restrictions.
25 (5) Copies of the written policies and procedures mandated by
26 the ACGME Program requirements that are distributed to resi-
-27 dent-physicians and faculty. Each individual program within an
28 institution shall submit its own duty-hours policy requirements.
29 (6) A description of the back-up support systems provided by
30 the institution in cases where patient care responsibilities are
31 unusually difficult or prolonged or where resident-physician
32 fatigue may be sufficient to jeopardize care. Each individual pro-
-33 gram within an institution shall submit its own back-up support
34 policies unless a single policy covers all programs.
35 (7) A description of the measures instituted to reduce the occur-
-36 rence of resident-physician fatigue, including, but not limited to,
37 educational material presented to students and faculty.
38 (e) A hospital that fails to submit the information required
39 under this section shall be assessed an administrative fine by the
40 department of up to 5 per cent of the provider payments to which
41 the hospital would otherwise be entitled under sections 35 and 36.
42 Except for this administrative fine, a hospital, institution or person
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43 shall not be held liable in any civil or criminal action or other pro-
-44 ceeding for any failure to comply with a voluntary safe staffing
45 plan submitted under this section or for any failure to comply with
46 this section.

1 SECTION 45
. (a) Notwithstanding any general or special law

2 to the contrary, there shall be within the department of public
3 health an advisory committee for resident-physicians. The com-
-4 mittce shall be comprised of 11 members to be appointed by the
5 commissioner of public health. 1 of whom shall be a representa-
-6 tive from the Massachusetts Medical Society, 1 of whom shall be
7 the chancellor of the University of Massachusetts Medical School,
8 1 of whom shall be the executive director of the board of registra-
-9 lion in medicine or her designee. 2 of whom shall be representa-

-10 lives of the Massachusetts Hospital Association, 1 of whom shall
11 be a representative of the committee of interns and
12 residents/SEIU. 1 of whom shall be a resident-physician from an
13 academic medical institution that does not have representation by
14 the committee of interns and residents' SEIU, 1 of whom shall be
15 a resident-physician from a community hospital, 1 of w hom shall
16 be the director of a graduate medical education office at a hospital
17 located in the commonwealth. 1 of whom shall be a consumer and
18 1 of whom shall be the executive director of the Betsy Lehman
19 Center for Patient Safety and Medical Error Reduction who shall
20 serve as the chairperson of the committee. The members of the
21 committee shall serve without compensation. Appointments shall
22 be made within 90 days after the effective date of this act. The
23 committee shall dissolve after completion of the reports required
24 in this section.
25 (b) The committee shall make an investigation and study into
26 the working conditions of resident-physicians in the common-
-27 wealth. Based on the study, the department shall adopt rules and
28 regulations for the purpose of establishing a model work environ-
-29 ment that promotes quality of care and patient and resident-physi-
-30 dan safety. The study shall consider, but shall not be limited to:
31 limiting resident-physicians to not more than a total of 80 hours
32 per week and not more than 24 hours per shift, including time for
33 the transition of patient care information; limiting resident-physi-
-34 cians who are assigned to patient care responsibilities in an emer-
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35 gency department to not more than 12 continuous hours; requiring
36 resident-physicians to have a nonworking period of not less than
37 16 hours following a 24-hour shift and at least 10 hours between
38 other scheduled shifts; requiring at least 24 consecutive hours free
39 every 7 days and requiring at least 1 full 48-hour period off per
40 month; limiting the resident-physician to overnight, on-call duty
4! in the hospital not more frequently than 1 night in 3; accommoda-
-42 tions that can be made in any recommended time limitations for a
43 state of emergency declared by the commonwealth that applies
44 with respect to that hospital or for an emergency situation when a
45 resident-physician is providing critical physician-care to an indi-
-46 vidual patient and cannot be replaced; requirements for each hos-
-47 pital to inform resident-physicians of their rights under any rules
48 and regulations promulgated by the department; enforcement of
49 such rules and regulations including, but not limited to, the
50 posting of maximum hours limitations in all departmental offices,
51 informing all resident-physicians of their rights to report any vio-
-52 lations of the regulations, whistleblower protections and the use of
53 surveys ofresident-physicians and reporting by hospitals to deter-
-54 mine compliance with rules and regulations promulgated under
55 this section; and requiring that resident-physicians and hospital
56 supervisors be informed of the effects of acute and chronic sleep
57 deprivation both on the resident-physicians and on the quality of
58 patient care.
59 (c) Notwithstanding any general or special law to the contrary,
60 the committee shall make an investigation and study into appro-
-61 priate penalties for violations of any rules and regulations promul-
-62 gated pursuant to subsection (a). Based on the study, the
63 department shall adopt rules and regulations to establish a model
64 work environment that promotes quality of care and patient and
65 resident-physician safety. The study shall consider, but shall not
66 be limited to: identifying a position within the department respon-
-67 sible for investigating all complaints of violations of any rules and
68 regulations promulgated by the department pursuant to subsection
69 (b) and the use of monetary and nonmonetary penalties to maxi-
-70 mize improvement of patient safety.
71 (d) Notwithstanding any general or special law or rule or rcgu-
-72 lation to the contrary, the committee shall make an investigation
73 and study into the process by which complaints shall be filed with
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74 the department. The study shall include, but shall not be limited
75 to, allowing the filing of anonymous complaints, complaints by
76 resident-physicians, complaints by consumers and complaints by
77 other health care professionals.
78 (e) The results of the investigation and studies required by this
79 section shall be presented to the department not later than 270
80 days after the effective date of this act.
81 (f) For the purposes of this section, the term “resident-physi-
-82 dan" shall include a medical intern, resident or fellow enrolled in
83 an ACGME accredited graduate medical education program.

1 SECTION 46. Each city or town shall offer all employees the
2 opportunity to purchase health care insurance through a plan
3 administered by the city or town; pursuant to chapter 328 of the
4 General Laws. Nothing in this section shall replace or void terms
5 or agreements within an existing collective bargaining agreement,
6 nor prohibit any public employee union from being able to collec-
-7 lively bargain health insurance benefits in the collective bar-
-8 gaining agreement with any city or town. An employee who
9 declines to obtain such insurance and receives services through

10 the uncompensated care pool or Medicaid shall be considered a
11 “voluntarily uninsured employee” for purposes of chapter 118 G of
12 the General Laws.

1 SECTION 47. Notwithstanding any general or special law to
2 the contrary', any ambulatory surgical center, so-called, that meets
3 the definition of clinic under section 52 of chapter 111 of the
4 General Laws, shall not require a determination of need by the
5 department of public health under section 51 of said chapter 111
6 or sections 258 to 25G, inclusive, of said chapter 111 and any
7 ambulatory surgical center, so-called, that meets the definition of
8 clinic under section 52 of said chapter 111 or a single specialty
9 hospital, so-called, shall be considered to be in compliance with

10 the conditions of licensure under said section 51 of said
11 chapter 111 if it is accredited by the joint commission on accredi-

-12 tation of health care organizations, JCAHO, or its equivalent; pro-
-13 vided, however, that any ambulatory surgical center that is in
14 existence as July 1, 2005, shall be certified by Medicare and any
15 ambulatory surgical center that is established after July 1, 2005
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16 shall be certified by Medicare and shall still be in substantial com-
-17 pliance with any applicable licensure and regulatory requirements
18 so promulgated by the department of public health that are not
19 specifically contained within the JCAHO or an equivalent accredi-

-20 tation; provided further, that the ambulatory surgical center or
21 single specialty hospital shall also meet the following conditions:
22 (1) agree to contract with the executive office of health and human
23 services to participate as a MassHealth provider; (2) agree to
24 establish and maintain a percentage of gross patient service rev-
-25 enues allocated to free care, the percentage shall be based on the
26 amount provided by a similarly situated acute care hospital in the
27 same service areas the center or specialty hospital; and (3)
28 develop procedures to deal with patients needing emergency level
29 services following the delivery of services, which may include but
30 not be limited to contracting with an acute care hospital with an
31 emergency department within geographical proximity to said
32 center or specialty hospital. The department shall promulgate reg-
-33 ulations to enforce this section and any agreement made by the
34 center or specialty hospital concerning the provisions of
35 MassHealth and free care.

1 SECTION 48. (a) There shall be established within the division
2 of insurance, a small group review board to be chaired by the
3 commissioner of insurance.
4 (b) The board shall: (i) conduct an analysis of existing health
5 benefits currently mandated by state law; (ii) not less than I year
6 after implementation, review and make recommendations relative
7 to the operation of the reinsurance program established by this
8 act; (c) recommend additional steps to further stabilize premiums
9 for small and individual group insurance; (d) conduct an actuar-

-10 ialy sound study of the impact and benefits of expanding the small
11 group market from 50 to 75 employees; and (e) make such addi-
-12 tional recommendations as it deems appropriate for promoting
13 competition or other steps to contain premium costs while
14 ensuring that the interest of the health insurance consumer is pre-
-15 eminent. The board shall consist of 10 members, who are citizens
16 of the commonwealth, to be appointed by the governor, 1 of
17 whom shall represent businesses or employers; 2 of whom shall
18 represent the health care industry, 1 of whom shall be selected
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19 from the Massachusetts Association of Health Plans, 1 of whom
20 shall represent the Massachusetts Association of Health Under-
-21 writers, 1 of whom shall represent the Massachusetts Chapter of
22 the National Association of Insurance and Financial Advisors, 1
23 of whom shall be selected by Blue Cross and Blue Shield of
24 Massachusetts, and 1 of whom shall be selected from the Massa-
-25 chusetts Hospital Association. One person shall represent a con-
-26 sumer advocacy organization, who shall be selected from Health
27 Care for All and I person shall be a person with a background
28 actuarial work or health policy and economics.
29 (c) In considering its recommendations, the board shall consult
30 and use, where appropriate, standards established by national
31 accreditation organizations. Notwithstanding the foregoing, the
32 board shall not be bound by said standards established by such
33 organizations, but wherever the board proposes standards different
34 from said national standards, it shall state the reason for such vari-
-35 ation, and take into consideration any projected compliance costs
36 for such variation.
37 (d) The board shall make its report relative to subsection (a) to
38 the joint committee on health care financing not later than
39 December 1, 2006 and shall make its remaining reports not later
40 than December 31. 2007.

1 SECTION 49. It shall be the policy of the general court to
2 impose a moratorium on all new mandated health benefit legisla-
-3 tion until January 1, 2007, or until the small group review board,
4 established pursuant to section 47 files its recommendations to the
5 joint committee on health care financing, whichever occurs first.
6 Joint committees of the general court and the house and senate
7 committees on ways and means shall refer all mandated health
8 benefits bills referred to them during the 2005 to 2006 session of
9 the general court, to the small group review board and shall take

10 no further action on them during that term.

1 SECTION 50. (a) The division of health care finance and
2 policy and the executive office of health and human services, in
3 consultation with other relevant state agencies, shall conduct a
4 comprehensive review and evaluation of all existing mandated
5 health benefits, including, but not limited to, those mandated ben-
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6 efits established pursuant or defined in section 38C ot chapter 3.
7 chapters 175, 176A, 1768 and 76G, respectively, and shall report
8 not later than June 30. 2006, together with any recommendations
9 for amendment or repeal, to the joint committee on health care

10 financing and to the small group review board established pur-
-11 suant to section 43.
12 (b) The small group review board shall hold one or more public
13 hearings on the report required pursuant to subsection (a), and
14 shall make its recommendations regarding legislation, if any, not
15 later than December 1, 2006, to the joint committee on health care
16 financing.
17 (c) Wherever it can be ascertained, the party or organization on
18 whose behalf a mandated health benefit law was enacted shall
19 provide the division of health care finance and policy with any
20 cost or utilization data that they have. All interested parties sup-
-21 porting or opposing the retention of any mandated health benefit
22 law shall provide the division of health care finance and policy
23 with any information relevant to the division’s review. The divi-
-24 sion shall enter into interagency agreements as necessary with the
25 division of medical assistance, the group insurance commission,
26 the department of public health, the division of insurance, and
27 other state agencies holding utilization and cost data relevant to
28 the division’s review under this section. Such interagency agree-
-29 ments shall ensure that the data shared under the agreements is
30 used solely in connection with the division’s review under this
31 section, and that the confidentiality of any personal data is pro-
-32 tected. The division of health care finance and policy may also
33 request data from insurers licensed or otherwise authorized to
34 transact accident or health insurance under chapter 175, nonprofit
35 hospital service corporations organized under chapter 176A, non-
-36 profit medical service corporations organized under chapter 17613,
37 health maintenance organizations organized under chapter 176G,
38 and their industry organizations to complete its analyses. The divi-
-39 sion of health care finance and policy may contract with an
40 actuary, or economist as necessary to complete its analysis. The
41 report shall include, at a minimum and to the extent that informa-
-42 tion is available, the following;
43 (1) the financial impact of each currently mandated health ben-
-44 efit, including the extent to which the insurance coverage has
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45 increased or decreased the cost of the treatment or service over the
46 past 5 years, the extent to which the mandated coverage increased
47 the appropriate or inappropriate use of the treatment or service
48 over the past 5 years, the extent to which the mandated treatment
49 or service served as an alternative for more expensive or less
50 expensive treatment or service, the extent to which the insurance
51 coverage affected the number and types of providers of the man-
-52 dated treatment or service over the past 5 years, the effects of
53 mandating the benefit on the cost of health care, particularly the
54 premium, administrative expenses and indirect costs of large
55 employers, small employers, employees and non-group pur-
-56 chasers, the direct and indirect benefits and savings to large
57 employers, small employers, employees and non-group pur-
-58 chasers, the effect of the mandate on cost shifting between private
59 and public payors of health care coverage, the cost to health care
60 consumers of not mandating the benefit in terms of out of pocket
61 costs for treatment or delayed treatment and the effect on the
62 overall cost of the health care delivery system in the common-
-63 wealth;
64 (2) the medical efficacy of the mandated health benefit,
65 including the impact of the benefit to the quality of patient care
66 and the health status of the population and the results of any
67 research demonstrating the medical efficacy of the treatment or
68 service compared to alternative treatments or services or not pro-
-69 viding the treatment or service; and
70 (3) if the current benefit mandated coverage of an additional
71 class of practitioners, the results of any professionally acceptable
72 research demonstrating the medical results achieved by the addi-
-73 tional class of practitioners relative to those previously covered
74 and the methods of the appropriate professional organization that
75 assures clinical proficiency.

1 SECTION 51. Notwithstanding any general or special law to
2 the contrary, the executive office of health and human services
3 shall not make any changes to the financing, operation or regula-
-4 tion of, or contracts pertaining to, the provision of behavioral
5 health services to persons receiving services administered, pro-
-6 vided. paid for or procured by the executive office of health and
7 human services, Office of Medicaid, including, but not limited to
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8 services under Title XIX of the Social Security Act, and 1 itle XXI
9 S-CHIP, and any MassHealth expansion population served under

10 Section 1115 waivers, so-called, nor shall it recommend or pro-
-11 cure, by request for response or otherwise, any such changes, nor
12 shall it seek approval from the Centers for Medicare, and Med-
-13 icaid Services for any such changes, until it has submitted a report
14 outlining the proposed changes, together with reasons therefor and
15 an explanation of the benefits of such changes, to the joint com-
-16 mittees on mental health and substance abuse and health care
17 financing, and in no case before February 15, 2006.

1 SECTION 52. Notwithstanding any general or special law to
2 the contrary, during fiscal year 2007 and subsequent years, the
3 secretary of the executive office of health and human services
4 shall implement actuarially sound rates to the maximum extent
5 allowable, which shall reimburse certain publicly-operated entities
6 operated by the Cambridge public health commission and the
7 Boston public health commission, respectively, providing
8 Title XIX reimbursable services, directly or through contracts
9 with hospitals under an agreement with the executive office of

10 health and human services, at levels consistent with their supple-
-11 mental payments in fiscal year 2006, as specified in section 16 of
12 chapter 45 of the acts of 2005.

1 SECTION 53. Notwithstanding any general or special law to
2 the contrary, the executive office of health and human services
3 shall create a 2-year pilot program for smoking and tobacco use
4 cessation treatment and information to include within its
5 MassHealth covered services. Smoking and tobacco use cessation
6 treatment and information benefits shall include nicotine replace-
-7 ment therapy, other evidence-based pharmacologic aids to quitting
8 smoking, and accompanying counseling by a physician, certified
9 tobacco use cessation counselor, or other qualified clinician. The

10 executive office shall report annually on the number of enrollees
11 who participate in smoking cessation services, number of
12 enrollees who quit smoking, and Medicaid expenditures tied to
13 tobacco use by Medicaid enrollees. The comptroller shall transfer
14 $7,000,000 from the Health Care Security Trust, established by
15 section 1 of chapter 29D of the General Laws, to the General Fund
16 in fiscal year 2007 and fiscal year 2008 to fund the program.
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1 SECTION 54. Notwithstanding any general or special law to
2 the contrary, the executive office of health and human services
3 shall seek federal approval effective July 1, 2006 to enroll an
4 additional 1.600 people, for a maximum total of 15.600 enrollees,
5 in the Commonl lealth program, so-called, funded in item 4000-
6 0430 in section 2of chapter 45 of the acts of 2005.

1 SECTION 55. Notwithstanding any general or special law to
2 the contrary, the executive office of health and human services
3 shall seek federal approval effective July 1, 2006 to enroll an
4 additional 250 people, for a maximum total of 1.300 enrollees, in
5 the Family Assistance HIV positive program, so-called, funded in
6 item 4000-1400 in section 2of chapter 45 of the acts of 2005.

1 SECTION 56. Notwithstanding any general or special law to
2 the contrary, the executive office of health and human services
3 shall seek federal approval effective July 1, 2006 to enroll an
4 additional 16.000 people, for a maximum total of 60.000
5 enrollees, in the MassHealth Essential program, so-called, funded
6 in item 4000-1405 in section 2of chapter 45 of the acts of 2005.

1 SECTION 56A. Notwithstanding section 5 of chapter 176J, of
2 the General Laws, section 3 of chapter 176 M of the General Laws,
3 section 2 of chapter 176 N of the General Laws or any other
4 general or special law to the contrary, a carrier shall not impose a
5 pre-existing condition exclusion or waiting period for more than 3
6 months following an individual’s effective date of coverage with
7 respect to Trade Act/Health Coverage Tax Credit Eligible Persons.

1 SEC TION 57. The secretary of health and human services shall
2 seek to obtain federal S-CHIP reimbursement, pursuant to
3 Title XXL for all persons eligible. To the extent S-CHIP funds are
4 not available for all eligible programs, the secretary shall first
5 seek S-CHIP reimbursement for Title XXI eligible programs prior
6 to claiming S-CHIP reimbursement for Title XIX eligible pro-
-7 grams. The secretary shall report quarterly to the joint committee
8 on health care financing and the house and senate committees on
9 ways and means on the status of federal S-CHIP reimbursement.
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1 SECTION 57A. Notwithstanding any general or special law to
2 the contrary, not later than 10 days after the effective date of this
3 act, the comptroller shall transfer $162,575,000 from the Com-
-4 monwealth Stabilization Fund, established pursuant to section 2H
5 of chapter 29 of the General Laws, to the Health Care Access and
6 Investments Trust Fund established in section 2000 of said
7 chapter 29.

1 SECTION 578. Notwithstanding any general or special law to
2 the contrary, not later than 10 days after the effective date of this
3 act, the comptroller shall transfer the unexpended balances from
4 items 4000-0890 and 4000-0891 of section 2 of chapter 45 of the
5 acts of 2005 to items 7002-0900 and 7002-0901, respectively.

1 SECTION 57C. Notwithstanding any general or special law to
2 the contrary, the comptroller shall transfer $5,000,000, effective
3 December 31, 2005, from the Health Care Access and Investments
4 Trust Fund to the Massachusetts Technology Park Corporation
5 established in section 3 of chapter 40J of the General Laws, to
6 support the initial implementation of its computerized physician
7 order entry system initiative and other activities designed to save
8 lives, reduce health care costs and increase economic competitive-
-9 ness for the citizens of the Commonwealth.

1 SECTION 57D. Section 2000 of chapter 29 of the General
2 Laws shall expire on October 30, 2009 and any unexpended
3 amounts in the Health Care Access and Investments Trust Fund
4 shall be credited to the General Fund.

1 SECTION 57E. Notwithstanding any general or special law to
2 the contrary, the executive office of health and human services
3 shall seek federal approval, effective immediately, to eliminate
4 enrollment caps for the programs authorized in section 9C of
5 chapter 118 E of the General Laws.

1 SECTION 57F. Notwithstanding any special or general law to
2 the contrary, in fiscal year 2006, $90,000,000 shall be made avail-
-3 able from the Health Care Access and Investment Trust Fund to
4 pay for an increase in Medicaid rates paid to hospitals and com-
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5 munity health centers. An additional $16,000,000 shall be made
6 available for an increase in rates for physicians. All rate increases
7 shall be in accordance with provisions of the fund.

1 SECTION 57G. Notwithstanding any special or general law to
2 the contrary, in fiscal year 2007, $90,000,000 shall be made avail-
-3 able from the Health Care Access and Investment Fund to pay for
4 an increase in Medicaid rates paid to hospitals and community
5 health centers. An additional $16,000,000 shall be made available
6 for an increase in rates for physicians. All rate increase shall be in
7 accordance with provisions of the fund.

1 SECTION 58. There shall be a Massachusetts health disparities
2 council, located within, but not subject to the control of, the exec-
-3 utive office of health and human services. The council shall make
4 recommendations regarding reduction and elimination of racial
5 and ethnic disparities in health care and health outcomes within
6 the commonwealth. The disparities shall include, but not be lim-
-7 ited to breast, cervical, prostate and colorectal cancers, stroke and
8 heart attack, heart disease, diabetes, infant mortality, lupus,
9 HIV/AIDS, asthma and other respiratory illnesses. The council

10 shall address diversity in the health care workforce, including but
11 not limited to, doctors, nurses and physician assistants and shall
12 make recommendations on methods to increase the health care
13 workforce pipeline. The council shall also make recommendations
14 on other matters impacting upon and relevant to health disparities
15 including but not limited to the environment and housing.
16 The council shall initially consist of the members of the special
17 legislative commission created in section 57 of chapter 65 of the
18 acts of 2004. At the end of the first fiscal year following the effec-
-19 tive date of this act, the council membership shall be re-deter-
-20 mined by the speaker of the house ofrepresentatives, the president
21 of the senate and the governor.
22 The council shall file an annual report at the end of each fiscal
23 year with the office of the governor, the clerk of the house of rep-
-24 resentatives, and the clerk of the senate. The report shall include,
25 but not be limited to, recommendations for designing, imple-
-26 menting and improving programs and services, and proposing
27 appropriate statutory and regulatory changes to reduce and elimi-
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28 nate disparities in access to health care services and quality care,
29 and the disparities in medical outcomes in the commonwealth, and
30 to address diversity and cultural competency in the health care
31 workforce, including but not limited to, doctors, nurses and physi-
-32 cian assistants.

1 SECTION 58A. During pool fiscal years 2006 and 2007. the
2 provisions of 114.6 CMR 10.00, 114.6 CMR 11.00 and 114.6
3 CMR 12.00. in effect as of September 15, 2005, shall remain in
4 force for the uncompensated care pool established under
5 chapter 118 G ofthe General Laws or any successor program.

1 SECTION 588. The secretary of the executive office of health
2 and human services shall conduct a study to determine the costs of
3 allowing primary care givers to obtain Mass Health benefits if they
4 care for on a full-time basis, elderly parents or immediate family
5 members who are disabled. The secretary shall submit the report
6 to the senate president, senate minority leader, chairman of the
7 senate ways and means committee, speaker of the house of repre-
-8 sentatives, house minority leader and chairman of the house ways
9 and means committee no later than July 1,2006.

1 SECTION 58C. The division of medical assistance shall con-
-2 duct a pilot program to provide explanation of benefit receipts to a
3 sample of MassHealth beneficiaries following services rendered.

1 SECTION 58D. The commissioner of the division of medical
2 assistance, the secretary of the executive office of elder affairs,
3 the commissioner of the group insurance commission and the
4 commissioners of state agencies participating in the Massachu-
-5 setts prescription drug fair pricing program established by
6 chapter 118 H of the General Laws shall take all steps necessary to
7 enable the commonwealth to participate in joint prescription drug
8 purchasing agreements with other states and other health benefit
9 plans. Such steps shall include:

10 (1) Active collaboration with the National Legislative Associa-
-11 tion on Prescription Drug Prices in the Association’s efforts;
12 (2) Active collaboration with the Pharmacy RI P Issuing Stales
13 Initiative, organized by the West Virginia Public Employees Insur-
-14 ance Agency; and
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15 (3) Execution of joint purchasing agreements or other contracts
16 with any health benefit plan or organization within or outside the
17 commonwealth which such commissioners determine will lower
18 the cost of prescription drugs for the commonwealth and its citi-
-19 zens while maintaining high quality in prescription drug therapies.

1 SECTION 58E. (a) The General Court finds that the National
2 Legislative Association on Prescription Drug Prices is a nonprofit
3 organization of legislators formed for the purpose of making pre-
-4 scription drugs more affordable and accessible to citizens of the
5 member states, including the commonwealth. The General Court
6 further finds that the activities of the Association provide a public
7 benefit to the people of the commonwealth.
8 (b) Three members of the senate, including 1 member of the
9 minority party, shall be appointed directors of the Association by

10 the senate president, and 3 members of the house of representa-
-11 lives, including I member of the minority party, shall be
12 appointed directors of the Association by the speaker of the house.
13 Directors so appointed shall serve until new members are
14 appointed.
15 (c) The directors of the Association shall report to the house
16 and senate committees on ways and means and the joint commit-
-17 tees on health care and insurance on or before January 1 of each
18 year with a summary of the activities of the Association, and any
19 findings and recommendations for making prescription drugs
20 more affordable and accessible to citizens of the commonwealth.

1 SECTION 58F. Notwithstanding any general or special law to
2 the contrary, on June 30, 2006, the state comptroller shall transfer
3 $1,500,000 from the Commonwealth Stabilization Fund to the
4 Commonwealth Care Health Insurance Exchange Corporation
5 established under chapter 176 Q for the purposes of educating and
6 increasing the awareness of uninsured residents of the common-
-7 wealth as to their options for becoming insured through the Cor-

-8 poration.

1 SECTION 58G. Notwithstanding any general or special law to
2 the contrary, on June 30, 2006, the state comptroller shall transfer
3 $4,500,000 from the Commonwealth Stabilization Fund to the
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4 Commonwealth Care Health Insurance Exchange Corporation
5 established under chapter 176 Q for administrative and operating
6 expenses of the Corporation.

1 SECTION 58H. The commissioner of public health, or his
2 designee, is hereby requested to study the impact of the Federal
3 Volunteer Protection Act of 1997 on health care volunteers in the
4 Commonwealth. The commissioner is requested to review ways in
5 which the commonwealth may act to provide legal counsel and
6 defense to volunteers who may be eligible for the protections
7 afforded in the Volunteer Protection Act. The commissioner is
8 requested to report back to the joint committee on health care with
9 his recommendations by December 31. 2006.

1 SECTION 581. A managed care organization, as defined in 130
2 CMR 501.001, which maintains National Committee for Quality
3 Assurance (NCQA) accreditation for its Medicaid product line,
4 shall be considered compliant by the office of Medicaid for all
5 standards within the categories for which the Managed Care Orga-
-6 nization (MCO) has been surveyed and determined to meet all
7 standards. Accredited MCO’s will be required to provide quar-
-8 terly, semi-annual and annual reporting as required per contract.

1 SECTION 58J. The initial regulations to be adopted under sub-
-2 section (e) of section 458, of chapter 112, under section 11A of
3 this act, shall be adopted.

1 SECTION 58K. The commissioner of public health, or his
2 designee, shall study the impact of the federal Volunteer Protec-
-3 tion Act of 1997 and the Free Clinics Federal Tort Claims Act
4 Medical Malpractice Program on health care volunteers in the
5 commonwealth. The commissioner shall review ways in which the
6 commonwealth may act to provide legal counsel and defense to
7 volunteers who may be eligible for the protections afforded in the
8 Volunteer Protection Act of 1997 or the Free Clinics Federal Tort
9 Claims Act Medical Malpractice Program. The commissioner

10 shall report the results of the review by filing them with the joint
11 committee on health care, together with a recommendation for
12 legislation, if any, by December 31,2005.
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1 SECTION 58L. Notwithstanding any general or special law to
2 the contrary, there shall be a demonstration program pertaining to
3 health care coverage for fishermen administered by the Health
4 Safety Net Office.

1 SECTION 58M. There is hereby established a MassHealth
2 provider payment account, administered by the secretary of the
3 executive office of health and human services. Subject to the
4 availability of federal financial participation, funds shall be
5 expended from this account for supplemental Medicaid payments
6 to qualifying providers.

1 SECTION 58N. The comptroller shall transfer $366,000,000
2 from the General Fund to the MassHealth provider payment
3 account established to make supplemental Medicaid rate payments
4 to qualifying providers.

1 SECTION 580. Not later than July 1. 2006. the governing
2 committee established in section 8 of chapter 178 J of the General
3 Laws shall submit to the commissioner of insurance a proposal for
4 effectively terminating the operation of the plan established by
5 said section 8 of said chapter 176J. The proposal shall be subject
6 to the approval of the commissioner and shall be fully imple-
-7 mented not later than 12 months after such approval.

1 SECTION 58P. Not later than July 1. 2006, the governing com-
-2 mittee established in subsection (b) of section 6 of chapter 176M
3 of the General Taws shall submit to the commissioner of insur-
-4 ance a proposal for effectively terminating the operation of the
5 plan established by subsection (a) of said section 6 of said
6 chapter 176M. The proposal shall be subject to the approval of the
7 commissioner and shall be fully implemented not later than 12
8 months after such approval.

1 SECTION 58Q. The joint committee on state administration
2 and regulatory oversight, the joint committee on health care
3 financing and the house and senate committees on ways and
4 means, in this section called the committees, may review, individ-
-5 ually or severally, regulations proposed or adopted pursuant to this
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6 act. The committees may hold public hearings concerning a pro-
-7 posed or existing regulation and may submit to the department
8 comments concerning the merit and appropriateness of the regula-
-9 tions to be promulgated and an opinion whether the regulations

10 are authorized by, and consistent with, this act. The department
11 shall respond in writing within 10 days to the committees' written
12 questions relevant to the committees’ review of a proposed or
13 existing regulation. The department shall provide to the commit-
-14 tees, without charge, copies of all public records in its custody
15 relating to the regulation or action in question within 10 days of a
16 request by the committees. The committees may issue a report
17 with proposed changes to a proposed or existing regulation and
18 shall transmit this report to the department. If the department does
19 not adopt the proposed changes contained in the committees’
20 report, the department shall notify the committees in writing of
21 the reasons why it did not adopt the changes either at the time it
22 adopts a proposed regulation or within 21 days of receiving the
23 committees’ report on an existing regulation.

1 SECTION 59. Section 8 shall be effective for tax years begin-
-2 ning on or after January 1, 2006.

1 SECTION 59A. Section 12DD of chapter 112, inserted by
2 section 11A, shall apply to all expressions of regret or apology,
3 whether made before, on or after the effective date of this act,
4 except: (a) expressions of regret or apology on behalf of a person
5 who is licensed by the board of registration in medicine who was
6 examined by deposition or otherwise in any civil or administrative
7 proceeding, including any arbitration or mediation proceeding
8 before the effective date of this act; (b) any civil action in which a
9 judgment was entered in court before the effective date of this act;

10 or (c) to any administrative proceeding in which a final order was
11 entered before the effective date of this act.

1 SECTION 598. Sections 12A, 13B!/z and 138T4 shall take
2 effect on July 1, 2006.

1 SECTION 60. Section 34 shall apply to policies delivered, or
2 issued for delivery, in the commonwealth on or after January 1,



[November 2005|18 SENATE —No. 2282

3 2005. This chapter is not intended to supersede the obligations of
4 entities subject to this chapter to comply with applicable insurance
5 laws insofar as they do not conflict with this chapter, except that
6 laws and regulations designed and intended to apply to Medicare
7 supplement insurance policies shall apply to long-term care insur-
-8 ance.

1 SECTION 61. Section 44 shall expire on October 30, 2010.

1 SECTION 62. Sections 12 and 138 shall be effective on July 1,
2 2006.
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