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To the Honorable Senate and House of Representatives

I am filing for your consideration “An Act Authorizing the Direct Ship-
ment of Wine and the Resealing of Wine Bottles.”

In May 2005, the U.S. Supreme Court ruled that state laws limiting out-
of-state wineries from shipping wine directly to consumers, while autho-
rizing such shipments by in-state wineries, violate the Commerce Clause of
the United States Constitution. Applying this ruling, the U.S. District Court
for the District of Massachusetts struck down those portions of the Massa-
chusetts Liquor Control Act that prohibited direct shipments of wine by out-
of-state wineries to Massachusetts consumers. The effect of this ruling is to
allow all wineries to make direct wine sales to Massachusetts consumers.

In the fall, the Legislature attempted to formalize the manner in which
direct wine sales would be accomplished. Unfortunately, House Bill No.
4498, “An Act Authorizing the Direct Shipment of Wine,” was unacceptable
and on November 21, 2005, I vetoed the bill because it would unduly burden
Massachusetts wine consumers.

I have always favored the direct shipment of wine to Massachusetts con-
sumers. The attached bill eliminates the provisions of House Bill No. 4498
that unduly favored wholesalers at the expense of Massachusetts consumers,
and puts in place favorable pro-consumer provisions. In particular, the
attached bill eliminates the two-tiered licensing scheme, which specifically
benefited the wholesaler industry. In addition, the attached bill allows
wineries to obtain a license in as expeditious manner as possible.
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Finally, ihc attached bill includes provisions related to the resealing of
wine bottles previously approved by the Legislature in House Bill No. 4498.

responsible drinking by discouraging
bottle of wine that they have purchased

These provisions will encourage
restaurant patrons from finishing a
and then attempting to drive home.

consideration of this legislation.1 urge your prompt and favorable

Respectfully submitted



320»6| SENATE No. 2335

In the Year Two Thousand and Six

An Act authorizing the direct shipment of wine and the resealing

OF WINE bottles.

1 Whereas, The deferred operation of this act would tend to
2 defeat its purpose, which is to authorize forthwith the direct ship-
-3 ment of wine, therefore it is hereby declared to be an emergency
4 law, necessary for the immediate preservation of the public conve-
-5 nience.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 241 of chapter 90 of the General Laws, as
2 appearing in the 2004 Official Edition, is hereby amended by
3 inserting in line 5, after the word “consumed” the following: —

4 ; provided, however, that a bottle resealed pursuant to section
5 12 of chapter 138 shall not be considered an open container.

1 SECTION 2. Section 1 of chapter 138 of the General Laws, as
2 appearing in the 2004 Official Edition, is hereby amended by
3 inserting after the definition of “Winegrower” the following: —

4 “Winery”, a plant of premise where wine is produced, rectified,
5 blended or fortified, from fruits, flowers, herbs or vegetables, or
6 where wine is bottled or packaged.

1 SECTION 3. Section 12 of said chapter 138, as appearing in the
2 2004 Official Edition, is hereby amended by inserting in line 14,
3 after the word “that” the following;—

4 nothing contained herein precludes the restaurant or hotel from
5 allowing a patron to retain and take off the premises Ihe remainder
6 of the unconsumed portion of a bottled wine purchased by the
7 patron in conjunction with a meal; provided, further, that Ihe
8 bottle shall be resealed in accordance with regulations promul-
-9 gated by the commission; and provided further, that
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1 SECTION 4. The commission shall promulgate regulations
2 with respect to the resealing of wine bottles, as required by
3 section 12 of said chapter 138, within 30 days of the enactment of
4 this act. Said regulations shall require tamperproof resealing that
5 will prevent the undetected reopening of a resealed wine bottle.

1 SECTION 5. Section 18 of said chapter 138, as appearing in the
2 2004 Official Edition, is hereby amended by inserting in line 81,
3 after the letters “lion” the following words “and section 19F”

1 SECTION 6. Section 198 of said chapter 138, as appearing in
2 the 2004 Official Edition, is hereby amended by striking lines 93
3 through 116, inclusive and inserting in place thereof the
4 following;—
5 (g) A winegrower may sell wine or winery products:
6 (1) at wholesale to any person holding a valid wholesaler’s and
7 importer’s license under section 18;
8 (2) at retail by the bottle to consumers, for consumption off the
9 winery premises in accordance with a license issued under section

10 19F;
11 (3) at retail or wholesale to a person in a state or territory in
12 which the importation and sale of wine is not prohibited by law;
13 and
14 (4) at wholesale to a person in any foreign country

1 SECTION 7. Said chapter 138, as so appearing, is hereby fur-
-2 ther amended by inserting after section 19E the following:—
3 Section I9F. (a) Notwithstanding any law, rule, or regulation to
4 the contrary, the commission shall issue to an applicant who is
5 authorized by the appropriate licensing authority to manufacture,
6 export and sell wine, a winery shipment license to sell and ship
7 wine or winery products produced by the winery:
8 (1) at retail directly to consumers;
9 (2) at wholesale in kegs, casks, barrels or bottles to a person

10 licensed under section 12, 13 or 14;
11 (3) at wholesale for the sole purpose of resale in containers in
12 which wine was delivered to any person licensed under section
13 15;
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14 (4) at wholesale to a person licensed under section 18, 19 or
15 19B;
16 (5) at wholesale to churches and religious societies, educational
17 institutions, incorporated hospitals, homes for the aged, manufac-
-18 turers of food products and manufacturers of drugs and chemicals
19 under section 28; or

20 (6) at wholesale to a registered pharmacist holding a certificate
21 of fitness under section 30.
22 The commission shall issue said license within 30 days of the
23 submission of a winery shipment license application.
24 (b) The annual license fee for a license issued under this section
25 shall be $lOO per winery. The applicant shall provide the commis-
-26 sion and the department of revenue with a true copy of the applic-
-27 able alcoholic beverage licenses to manufacture, export and sell
28 its wine as issued by the appropriate licensing authority. A copy of
29 the winery shipment license, obtained under this section, shall be
30 sent by the commission to the department of revenue to be kept on
31 file.
32 (c) A person licensed under this section may ship wine in
33 accordance with section 22.
34 (d) A household shall not receive delivery of more than 240
35 liters of wine per year from licensees under this section.
36 (e) A person licensed under this section shall: (1) report annu-
-37 ally to the commission and the department of revenue the total
38 number of gallons of wine shipped into the commonwealth for the
39 preceding year; (2) pay to the department of revenue, under the
40 department’s rules and regulations, all taxes due, the amount of
41 such taxes to be calculated as if the sale were at the location
42 where the delivery is made; provided, however, that the licensee
43 shall pay, for each shipment of wine, the excise levied on importa-
-44 lions of wine calculated under section 21; and (3) upon request,
45 allow the department of revenue to perform an audit of the
46 licensee’s records.
47 (f) A person licensed under this section shall be deemed to have
48 consented to the jurisdiction of the commission or any other state
49 agency and the courts of the commonwealth concerning the
50 enforcement of this section and any related laws, rules or regula-
-51 tions.
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32 (g) Except as provided in subsection (h), the commission shall
53 enforce the requirements of this section, by administrative pro-
-54 ceedings, against a licensee who ships wine when such licensee
55 knows or should have known that such shipment of wine is in vio-
-56 lation of this section, as follows:
57 (1) for a first violation, by a fine of $lOO
58 (2) lor a second violation, by a suspension of the winery’s
59 direct shipment license for not more than 1 year, a fine of $5OO, or
60 both; and
61 (3) for a third violation, by the prohibition of the winery from
62 making any shipments of wine under this section, by a fine of up
63 to $5,000, or both.
64 (h) Provided that nothing in this subsection shall preclude pun-
-65 ishment under section 34, the commission shall enforce the
66 requirements of this section, by administrative proceedings,
67 against a licensee who, in violation of this section, sells or
68 delivers any wine or winery product to a person who the licensee
69 knew or should have known was under 21 years of age, as
70 follows;
71 (1) a first offense may be punished by suspension of the win-
-72 ery’s direct shipment license for not more than 1 year; and
73 (2) a second offense may be punished by a prohibition of the
74 winery from making any shipments of wine under this section or
75 through a wholesaler or importer under section 18; provided, how-
-76 ever, that after 1 year the winery may apply for the authority to
77 ship wine through a wholesaler or importer under section 18.
78 (i) No person shall direct ship wine to consumers without a
79 license to sell and ship wine. A person who manufactures, trans-
-80 ports, imports, exports or receives wine in violation of this section
81 shall be deemed to have engaged in a deceptive act or practice
82 under chapter 93A; provided, however that a common carrier
83 acting in the ordinary course of business shall be exempt from this
84 subsection.
85 (j) The commission shall, within 30 days of enactment, promul-
-86 gate rules and regulations necessary to effectuate its alcohol ever-
-87 sight, licensing and enforcement purposes under this chapter as
88 they relate to this section, including rules and regulations for
89 reporting violations of this section and the requirement of suffi-
-90 cient documentation of a winery’s annual wine production. The
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91 department of revenue shall, within 30 days of enactment, promul-
-92 gate rules and regulations necessary to effectuate the tax over-
-93 sight, collection and enforcement provisions of the General Laws
94 as they relate to this section.
95 (k) The commission shall issue an annual report to the house
96 and senate committees on ways and means and the joint com-
-97 mittee on consumer protection and professional licensure, which
98 shall include, but not be limited to, a determination of licenses
99 issued, a review of violations and enforcement measures under
100 this section and an analysis of the need for changes in the laws
102 and regulations relative thereto.

1 SECTION 8. Section 22 of said chapter 138, as appearing in the
2 2004 Official Edition, is hereby amended by striking out, in lines
3 57 and 58, the words “farmer-winery licensees under section nine-
-4 teen B” and inserting in place thereof the following “licensees
5 under section 19F”

1 SECTION 9. Said section 22 of said chapter 138, as so
2 appearing, is hereby further amended by striking out, in lines 63
3 to 65, inclusive, the words “as containing alcoholic beverages and
4 requiring the signatures of, and delivery to, a person legally
5 authorized to consume alcoholic beverages in the commonwealth”
6 and inserting in place thereof the following;—
7 with the words “CONTAINS ALCOHOL: REQUIRES SIGNA-
-8 TURE OF AND PERSONAL DELIVERY TO A PERSON
9 LEGALLY AUTHORIZED TO CONSUME ALCOHOLIC BEV-

-10 ERAGES IN THE COMMONWEALTH” and with a seal of been-
-11 sure attached thereto as provided by the commission. Receipts for
12 delivery of such parcels shall contain a check box next to the
13 recipient’s signature where he shall certify that he is not under 21
14 years of age and a check box where the delivery person shall cer-
-15 tify that valid identification showing that the recipient is not under
16 21 years of age was presented by the recipient upon delivery.
17 Notwithstanding the foregoing, a delivery company may use an
18 electronic device to receive the signature of a person accepting
19 delivery of a parcel under this section and to certify that the
20 person has displayed a valid identification as so required.
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SECTION 10. Section 23 of said chapter 138, as so appearing,
is hereby amended by striking out, in lines 28 and 33, the words
“nineteen B” and inserting in place thereof, the following figure

19F

SECTION 11. Said section 23 of said chapter 138, as so
appearing, is hereby further amended by inserting in line 39, after
the word “eighteen” the following “or 19F”

SECTION 12. Section 6 of this act shall take effect 90 days
after enactment.
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