
HOUSE No. 1578
By Mr. La Fontaine of Gardner, petition of Raymond M. La Fon-

taine relative to establishing an alternative marketing mechanism for
workers' compensation insurance. Insurance.

In the Year One Thousand Nine Hundred and Eighty-One

An Act establishing an alternative marketing mechanism for
workers' compensation insurance.

Be it enacted by the Senate and House ofRepresentatives in Genera!
Court assembled, and by the authority of the same, as follow s:

1 SEC 1 ION I. Chapter 152 of the General Laws, as most recent-
2 ly amended, is hereby further amended by deleting therefrom
3 Sections 65A, 65B, 65C, 65D, 65E, 65F, 65G, 65H, 651, 65.1, 65K,
4 65L, 65M, 65N and 650.

1 SECTION 2. Chapter 152 of the General Laws, as most recent-
2 ly amended, is hereby further amended by inserting therein the
3 following section: —

4 Section 65A. Non-refusal; Reinsurance Facility Plan: prepara-
5 tion; provisions; administration; amendments; filing; hearings; ap-
6 proval; appeals to the commissioner; rules; complaints; orders;
7 judicial review.
B (a) No insurance company undertaking to insure policies pursu-
9 ant to this chapter nor any agents of such insurance company shall

10 refuse to issue or renew any such policy to any employer qualified
11 to purchase such insurance policy and applying in good faith for
12 such policy if; 1. the applicant has failed to pay an insurance

“T 13 company or its licensed agent or broker through whom the policy
14 was negotiated and issued any insurance premiums due during the
15 preceding twelve months; 2. non-payment of the premium for the
16 policy applied for; 3. fraud or material misrepresentation in the ap-
17 lication for insurance or renewal and 4. in the case of a particular
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18 insurer, in the event a general reduction in the volume of insurance
19 written pursuant to this chapter is determined by the commissioner
20 not to be an attempt to circumvent the purpose of this section.
21 (b) Any insurance company who refuses to issue or renew a
22 policy in violation of subsection (a) hereof without a written deter-
23 mination by the commissioner that such refusal, which may be a
24 refusal in whole or in part, is justifiably required to protect the
25 solvency of the refusing company, the commissioner shall hold a
26 public hearing at which the company may appeal the commission-
27 er’s initial determination concerning solvency and at which shall be
28 considered whether the company’s refusal to write such policies is
29 contrary to the public interest by disrupting the market for such
30 insurance in the commonwealth or by circumventing the purposes
31 of this section. If the commissioner finds, on the basis of said public
32 hearing, that the company’s refusal is not justified by the protec-
33 tion of solvency and is contrary to the public interest, he shall
34 suspend such company’s licenses to issue or sell any other form of
35 insurance within the commonwealth until such company resumes
36 the issuance or renewal of policies in compliance with this section
37 and rules and regulations prescribed by the commissioner. For
38 purposes of this section, a refusal to issue policies shall be suffi-
39 ciently evidenced by a single notice of cancellation or nonrenewal
40 for grounds other than those specifically permitted in the general
41 laws. For purposes of this section, the commissioner may at his
42 discretion treat all insurers who by virtue of their business associa-
43 tions or common ownerships represent themselves to be or arc
44 customarily known as an “insurance company group”, or similar
45 insurance trade designation, as a single insurer.
46 (c) Insurance companies undertaking to issue insurance policies
47 pursuant to Chapter 152 of the General l aws, shall cooperate in
48 the preparation and submission of a plan for the fairand equitable
49 apportionment among such insurance companies of premiums,
50 losses incurred and expenses, or any combination thereof. Such a
5 | plan shall be prepared and administered by a governing committee
52 appointed by the commissioner consisting of six members from
53 insurance companies participating in the plan and six members
54 from the associations of insurance producers. In the event that a
55 company represented on the committee decreases its book of busi-
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56 ness on policies written pursuant to Chapter 152 in the common-
57 wealth by more than ten percent from the previous calendar year,
58 as determined by the commissioner, the member representing such
59 company shall cease to be a member of the committee and a new
60 company thereof shall be appointed as prescribed herein. Not more
61 than one insurer in a group under the same management shall serve
62 on the committee at the same time.
63 Before becoming effective and upon any written request of the

1 64 commissioner on a new plan thereafter, any such plan shall be filed
65 with the commissioner who shall conduct a public hearing within
66 thirty days to determine whether such plan is consistent with public
67 policy and meets the requirements of this section. At such hearing
68 insurance companies and any other party having a direct interest
69 shall have an opportunity to be heard. Unless sooner approved or
70 disapproved in writing by the commissioner, such plan shall be
71 deemed to meet the requirements of this section within thirty days
72 'after the public hearing.
73 Amendments to such plan shall be prepared and filed in the same
74 manner as herein provided with respect to the original plan. Such
75 amendments, unless sooner approved or disapproved in writing by
76 the commissioner shall be deemed to meet the requirements of this
77 section in thirty days from the date of filing. The commissioner
78 shall, prior to the disapproval of any such amendments, issue a
79 notice specifying in what respects the amendments do not meet the
80 requirements of this section and fixing a date for a public hearing
81 thereon at which insurance companies and any other party having
82 a direct interest shall have an opportunity to be heard.
83 If the commissioner shall have requested the submission of a new
84 plan or amendments to the plan, and no such plan or amendments
85 have been filed with and approved by the commissioner within
86 sixty days after such request, the commissioner may. if he deems it
87 necessry to carry out the purposes of this section, prepare and

� 88 publish proposed amendments or a proposed plan that in his
89 opinion would carry out the purposes of this section. He shall
90 submit a copy of such proposed amendments or proposed plan to
91 the joint committee of commerce and labor at the time of publica-
92 tion, and shall schedule a public hearing thereon not less than ten
93 days after the publication thereof. After such hearing the commis-
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94 sioner may promulgate such plan or amendments thereto as he
95 finds will best carry out the purposes of this section.
96 When such plan or amendment has been approved or promul-
97 gated, no insurer may thereafter issue a policy pursuant to Chapter
98 152 unless such insurer shall participate in such an approved or
99 promulgated plan. All insurers issuing policies which are reinsured
100 through the plan shall use the manual of classifications, rules and
101 rates, and rating plans filed by or on behalf of the plan. The
102 statistical data previously and hereafter recorded under this section
103 for risks reinsured in the plan shall be given due consideration in
104 developing the rates for such risks reinsured in the plan.
105 The plan shall provide for the payment of a commission to
106 independent insurance agents licensed by the insurer and to agents
107 and brokers of record appointed to the employer pursuant to this
108 chapter in an amount equal to that prescribed by the commissioner
109 in the establishment of rates for policies issued pursuant to such
1 io plan. The plan shall also provide that the insurer shall reinsure
1 | i pursuant to this section any policy upon the request of any agent or
1 )2 broker through whom the policy is issued or who has been desig-
I |3 nated as a broker of record by the insured.
1 14 Any insurer and any other party affected may appeal to the
I |5 commissioner any ruling or decision with reference to the opera-
I 16 tion of such plan.
I (7 Such plan shall provide reasonable rules governing the fair and
I |g equitable distribution of expenses and losses by reinsurance,

1 i9 among all insurers authorized to transact workers compensation
I2() insurance in the commonwealth. Such plan may provide for the
12| distribution of such expenses and losses through two separate
122 reinsurance pools; one constituted by and comprised ofall insurers

I 2t operating as non-stock companies and the other constituted by and
124 comprised of all insurers operating as stock companies.
125 The rules for such plan shall require that separate statistical data
I2p be recorded for risks reinsured in the plan and may provide incen
I 27 lives and penalties to prevent abuse of such plan. The rules forsuen
I 2,s plan shall also include a provision giving the commissioner author-
I 29 >ly. alter due hearing and investigation, to order that any company
I 30 l’ c Hads using practices which have the effect of distributing risks
121 or expenses or losses of risks unfairly and inequitably on other
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132 companies or agents or brokers be assigned a share of the expenses
133 and losses of said risks to insure a fair and equitable distribution.
134 The plan shall also provide that no insurer shall charge a rate to

135 insureds reinsured pursuant to the plan different than the rate

136 charged by that insurer to similar insureds not reinsured through
137 the plan.
138 Any insurer or group of insurers participating in such plan and
139 any other person aggrieved shall be authorized to bring a corn-
140 plaint to the commissioner alleging unfair or unreasonable or
141 improper practices by any insurer. The commissioner shall, in all
147 such cases, cause a proper hearing on such complaint to be held
143 and shall issue such orders as he then deems appropriate.
144 If the commissioner finds after due hearing and investigation
145 that any activities or practice of any insurer in connection with the
146 submission or operation of such plan is unfair or unreasonable or
147 inconsistent with or operation of such plan is unfair or unreasona-
148 ble or inconsistent with the provisions of this section, he may issue
149 a written order specifying in what respects suchactivity or practice
150 is unfair or unreasonable or inconsistent with the provisions of this
151 section,.and requiring the discontinuance of such activity or prac-
152 tice.
153 Any ruling, order or decision of the commissioner under author-
154 ity of this section shall be subject to review by appeal to the
155 superior court for the county of Suffolk at the instance of any party
156 in interest, which appeal shall be on the basis of the record of the
157 proceeding before the commissioner. The court shall havejurisdic-
158 tion to modify, amend, annul, review or affirm such action, order,
159 finding or decision, shall review all questions of fact and of law
160 involved therein, and may make any other appropriate order or
161 decree. The court shall determine whether the filing of the appeal
162 shall operate as a stay ofany such order or decision of the commis-
163 sioner.
164 (d) At any time while a policy issued pursuant to this section is
165 in force, the insurer, upon its own initiative, may make a careful
166 inspection of the risk for the purpose of measuring the hazards,
167 making recommendations for the health and safety of employees,
168 and determining the rate or rates which will be adequate and
169 reasonable for its insurance. Every such inspection shall be made
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170 and reported in accordance with such rules as the department of
171 labor and industries may prescribe.
172 (e) Any employer to whom a policy is issued pursuant to this
173 section may appeal, within sixty days after the effective date of
174 such policy, to the commissioner of insurance on the ground that
175 the premium charged upon such policy is not reasonable or is
176 unfairly discriminatory, and said commissioner may. in his discre-
177 tion, after a hearing of which all interested parties shall have
178 reasonable notice, approve or disapprove the premium charged. In
179 the event the premium charged is disapproved by said commission-
180 er, he shall direct the insurer to issue a policy or to adjust the
181 premium thereof at a rate or rates found by the commissioner of

i 82 insurance to be adequate, reasonable and not unfairly discrimina-
183 tory, and the rate or rates so determined shall be effective as of the
184 date of the policy and be binding upon both the insurer and the
185 employer.
186 (0 If an insurer refuses or neglects to comply with any provision
187 of this section or with any lawful order or ruling made by the
188 commissioner of insurance pursuant thereto, he shall issue an
189 order to such insurer to show cause why it should not be proceeded
190 against as hereinafter provided, and after due notice and a hearing
191 shall make a finding thereon or order such insurer forthwith to
192 comply. If the insurer is found by the commissioner of insurance to
193 have refused or neglected to comply with any provision of this
194 section or with any lawful order or ruling made thereunder by the
195 commissioner of insurance, he shall, revoke or suspend the license
195 issued to said insurer to transact any insurance business in the
197 commonwealth.
198 (g) Any employer, insurer, agent or broker aggrieved by any
199 order or ruling ol the division or of the commissioner of insurance
200 under any provision of this section may, within thirty days after
201 notice thereof, and despite any different limitation of time for filing
202 petitions contained in section five of chapter 175, file a petition ir
203 the superior court for a review thereof; but the filing of such
204 petition shall not suspend such order or ruling unless a stay thereof
205 shall be allowed by a justice of said court pending the final determi-
206 nation ol the review. The court shall summarily hear the petition
207 and make any appropriate order or decree.
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208 (h) Nothing in this section shall be construed to affect in any
209 way, the primary liability of the insurer which issues a policy
210 pursuant to this section to pay compensation benefits in accord-
211 ance with the provisions of this chapter.
212 (i) At the termination of any workers compensation insurance
213 policy issued to an employer under this section, any insurer may
214 voluntarily provide such insurance for such employer on its own
215 behalf, but such insurer shall pay into the pool by which such
116 policy or policies of such employer were reinsured an amount equal

217 to any excess of losses incurred over the premiums collected on
218 account of such policy or policies during the entire period during
219 which such policy was reinsured in the pool.
220 (j) if, after the issuance of a policy under this section, it shall
22! appear that the employer to whom the policy was issued is not or
222 has ceased to be entitled to such insurance, the insurer, with the
223 approval of the commissioner, may cancel such policy in the
224 manner provided in this chapter; provided, that any insurer desir-
225 ing to cancel such a policy shall give notice in writing to the
226 commissioner and the insured of its desire to cancel the same. The
227 commissioner may approve such cancellation unless the employer
228 shall within ten days after the receipt of such notice file with the
229 commissioner objections thereto, and, if such objections are filed, a
230 member of the division of insurance shall hear and decide the case
231 within a reasonable time thereafter, subject to review as provided
232 where a claim for a review referred to in section eight of this chapter
233 is filed.
234 (k) The words “Losses incurred”, as used in subsections (c) and
235 (i) of this section shall mean, with respect to each policy, the losses
236 paid and estimated to be paid thereunder. Any dispute as to the
237 amounts to be paid under said subsections shall be resolved by the
238 commissioner of insurance upon hearing alter reasonable notice to
239 all interested parties.
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