
HOUSE No. 3611
By Messrs. Collins of Amherst and Paleologos of Woburn, petition

of James G. Collins and other members of the General Court for
legislation to clarify the law relative to persons responsible for releases
of hazardous wastes and other hazardous substances. Natural Re-
sources and Agriculture.

tEJje Commontoealtf) of fRaiiadfuietti

In the Year One Thousand Nine Hundred and Eighty-One

An Act clarifying the law relative to persons responsible for

releases of hazardous wastes and other hazardous sub-
stances.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 2 of chapter 21C of the General Laws as
2 appearing in section 2 of chapter 704 of the acts of 1979 is hereby
3 amended by inserting after the first paragraph the following defini-
4 tion: —

5 "Act of God", an unanticipated grave natural disaster or other
6 natural phenomenon of an exceptional, inevitable, and irresistable
7 character the effects of which could not have been prevented or
8 avoided by the exercise of due care or foresight.

1 SECTION 2. Section 2 of chapter 21C of the General Laws as
2 appearing in section 2 of chapter 704 of the acts of 1979 is hereby
3 amended by inserting after the definition "generator" the following
4 definition: —

5 "Hazardous substance", any hazardous waste, any hazardous
6 substance designated under section 311(b) of the Federal Clean
7 Water Act, any toxic pollutant listed under section 307(a) of the
8 Federal Clean Water Act, any hazardous air pollutant listed under



HOUSE - No. 3611 [January2

9 section 112 of the Federal Clean Air act, any imminently hazard-
10 ous chemical substance or mixture as that term is defined in section
11 7 of the Federal Toxic Substances Control Act, and any element.
12 substance, compound, or mixture including disease causing
13 agents, which after release into the environment and upon expo-
14 sure, ingestion, inhalation, or assimilation into any organism,
15 either directly from the environment or indirectly through food
16 chains, will or may reasonably be anticipated to cause death,
17 disease, behavorial abnormalities, cancer, genetic mutation, physi-
18 ological malfunction (including malfunctions in reproduction) or
19 physical deformations in such organisms or their offspring.

1 SECTION 3. Section 2 of chapter 21C of the General Lawsas
2 appearing in section 2 of chapter 704 of the acts of 1979 is hereby
3 amended by inserting after the definition "person", the following
4 two definitions: —

5 "Release", any spilling, leaking, pumping, pouring, emitting.
6 emptying, discharging, injecting, escaping, leaching, or dumping
7 into the environment, or any other release into the environment
8 which presents or may present a substantial danger to the public
9 health or welfare or the environment.

10 "Remedial action", those actions consistent with eventual per-
1 1 manent remedy, taken in the event of a discharge or release or
12 significant threat of discharge or release of a hazardous substance
13 to prevent or minimize the discharge or release of hazardous
14 substances so that they will not migrate to cause substantial danger
15 to the present or future public health or welfare, or to the environ-
16 ment. The term includes, but is not limited to. such onsite actions
17 a.s storage, confinement, perimeter protection using dikes.
18 trenches, or ditches, clay cover, neutralization, cleanup of released
19 hazardous substances, recycling or reuse, diversion, destruction,
20 segregation of reactive substances, dredging or excavations, the
21 repair and replacement of leaking containers, collection of leachati'
22 and runoff, onsite treatment or incineration, and any monitoring
23 reasonably required to assure that such actions protect the public
24 health and welfare and t he environment. The term does not include
25 offsite transport of hazardous substances, or the storage, treat-
26 ment. destruction or secure deposition offsite o( such hazardous
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27 substances unless the Commissioner decides that such actions are
28 the most cost effective means of containment for such a hazardous
29 substance disposal site over the expected period of containment, or
30 will result in less impact to public health and welfare and the
31 environment than onsite remedial actions at such site.

1 SECTION 4. Chapter 21C of the General Laws is hereby
2 amended by adding after section 2, added by section 2 of chapter
3 704 of the acts of 1979, the following section:
4 Section 2A. For the purposes of this act, the General Court
5 hereby finds and declares that the manufacture, use, transporta-
6 tion, treatment, storage, disposal, and release of hazardous sub-
7 stances are ultrahazardous activities.

1 SECTION 5. Chapter 21C of the General Laws is hereby
2 amended by adding after section 12, added by section 12 of chapter
3 704 of the acts of 1979, the following sections: -

4 Section 1. Within 180 days after the effective date of this act,
5 any person who owns or operates, or has reason to believe that he
6 or she may be subject to liability for, a facility or site at which

1 hazardous substances are stored or disposed of, which is not in
8 compliance with a license under chapter 704 of the acts of 1979,
9 shall notify the Commissioner of the existence of such facility or

10 site.
11 Any person who, 180 days after the effective date of this act,
12 discovers that he or she owns or operates, or has reason to believe
13 that he or she may be subject to liability for, a facility or site at
14 which hazardous substances are stored or disposed of, which is not
15 in compliance with a license issued under chapter 704 of the acts of
16 1979, shall notify the Commissioner of the existence of such site or
17 facility.
18 Section 2. The information required to be provided under sec-
19 tion 1 is as follows: (a) a description of the location of the facility or
20 site, (b) the name and address of, or corporate headquarters of, the
21 owner (and operator if different) of the facility or site, determined
22 as of the date of submission of the information, (c) the current
23 status of the facility or site, including whether hazardous sub-
24 stances are being treated, stored or disposed of at the facility or site
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25 at the time the information is submitted (and if not, the date on
26 which such activity ceased); whether there have been any releases
27 hazardous substances from the facility or site; the nature of other
28 activitiy being carried out at the facility or site; the distance to the
29 nearest building, and the distance to the nearest residential build-
30 ing (if different) from the facility or site; and a description of
31 security measures taken to prevent entry by intruders into the
32 facility or site, (d) such information relating to the amount, nature,
33 origin and characteristics of the hazardous substances at the facili-
34 ty or site, and relating to the hydrogeological and geophysical
35 properties of the site, as may be necessary to determine the extent
j6 of any hazard to public health or welfare or to the environment

37 which may be associated with such site, and (e) an identification of
38 the types of techniques of waste treatment, storage, or disposal
39 which may have been used at the facility or site.
40 Information under this section shall be supplied on forms made
41 available by the Commissioner within a three month period after
42 the effective date of this act. Such forms shall not require the
43 submission of information which is impracticable, as determined
44 by the Commissioner.
45 > Section 3. Where any person fails to comply with the re-
46 quirements of sections 1 and 2 of this act with respect to a facilityor
47 site at which hazardous substances are stored or diposed of, or
48 where the information acquired from any person under sections 1
49 and 2 of this act with respect to any such facility or site is inade-
50 quate for any reason, the Commissioner may exercise theauthority
51 of section 8 of chapter 21C of the General Laws as appearing in
52 section 8 of chapter 704 of the acts of 1979, to secure any informa-
53 tion described in section 2 of this act from any person described in
54 section 1 of this act, or from any former or subsequent owner or
55 operator of the facility or site or from any generator or transporter
56 of hazardous substances which are located at the facility or site.
57 The Commissioner may, by order, require any such person to
58 submit information described in section 2 of this act or such other
59 information as may be necessary to compile the information de-
60 scribed in section 2 of this act.
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61 Section 4. As of the effective date of this act, it shall he
62 unlawful for any person knowingly to destroy, mutilate, erase,
63 dispose of, conceal or otherwise render unavailable or unreadable,
64 or falsify any records relating to the location, title, condition of a
65 facility or site, or the identity, characteristics, quantity, origin or
66 condition (including containerization and previous treatment) of
67 any hazardous substances contained or deposited therein. Any
68 person who violates this section shall, upon conviction, be fined
69 not more than S20.000 or imprisoned for not more than two years,
70 or both.
71 Section 5. Whenever any hazardous substance is discharged,
72 released or disposed of, or there is (a) a substantial threat of such
73 discharge, release or disposal into the environment, or(b)a release
74 or substantial threat of release or disposal into the environment of
75 any pollutant or contaminant which may present an imminent or
76 substantial danger to the public health or welfare, the Commis-
77 sioner is authorized to act to provide for remedial action concern-
78 ing such hazardous substance, pollutant or contaminant at any
79 time, or take other emergency response measure which in the
80 judgement of the Commissioner is necessary to protect the public
81 health or welfare or the environment, unless the Commissioner
82 determines that such removal and remedial action will be done
83 properly by the owner or operator of the vessel or onshore facility
84 or offshore facility, or hazardous waste storage, treatment or
85 disposal facility or site from which such discharge or release oc-
86 curs, or threatens to occur, or by any other responsible party.
87 Section 6. Whenever (a) any hazardous substance is released,
88 discharged, or disposed, which in the judgement of the Commis-
89 sioner, may present a danger to public health or welfare or to the
90 environment, or (b) there is a substantial threat of such release, or
91 (c) the Commissioner has reason to believe that illness, disease or
92 complaints thereof may be attributable to exposure to a chemical
93 or chemicals or other hazardous substance, and there is evidence to
94 suspect a release of such substance, the Commissioner may under-
95 take such investigations, monitoring, surveys, testing or other
96 information gathering as are necessary to identify the existence
97 and extent of the discharge or release or threat thereof, the hazard-
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98 ous substances involved, the source of such substances, and the
99 danger to public health or welfare or the environment. As appro-

100 priate, the Commissioner may, in addition, undertake such plan-
101 ning, legal, fiscal, economic, engineering, architectural and other
102 studies or investigations as are necessary to determine and direct
103 removal and remedial actions, and to enforce theprovisions of this
104 act.
105 Section 7. Upon receipt of information that the handling,
106 storage, treatment, transportation, discharge, release or disposal
107 of any hazardous substance may present a danger to public health
108 or welfare or the environment, the Commissioner may require any
109 person causing or contributing to such danger to take such actions
110 as may be necessary to ascertain the nature and extent of such
111 danger, and, if necessary to protect public health or welfare or the
112 environment, to preform removal or remedial actions, or bring suit
113 in the appropriate district court torequire such person to take such
1 14 actions.
1 15 Section 8. Any deed or conveyance for any facility or site at
1 16 which any hazardous substance has been disposed of or stored, or
117 which has been contaminated by any release of such hazardous
118 substance, shall disclose upon its face the identity, quantity, loca-
119 tion, condition, and circumstances of such disposal, storage or
120 contamination, to the full extent known or ascertainable by the
121 owner or other conveyer of such facility or site. Such deed or
122 conveyance shall also contain such restrictive convenants limiting
123 the subsequent use or modification of such facility or site as may be
124 necessary to protect the public health and welfare and theenviron-
125 ment. The disclosures and restrictive convenants in such deed or

126 conveyance shall be made a matter of public record in the registry
127 of deeds. Any person who knowingly violates the requirements of
128 this section, shall, upon conviction, be fined not more than
129 $50,000, or imprisoned for not more than five years, or both. In
130 addition, such person shall be held liable under section 9 of thisact
131 as an owner of such facility or site in the case oi any discharge or
132 release of a hazardous substance from such facility or site.
133 Section 9. Except where the person otherwise liable under
134 this section can prove that a discharge, release or disposal was
135 caused solely by an act of God or an act of war, and notwithstand-
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136 ing any other provision of rule or law (a) the owner or operator
137 of a vessel or facility, (b) any person who at the time of disposal or
138 release of any hazardous substance, owned or operated any facility
139 or site at which such hazardous substances are disposed of, (c) any
140 person who by contract, agreement, or otherwise arranged for
141 disposal, treatment, or transport for disposal or treatment by any
142 other party or entity of hazardous substances owned or possessed
'43 by such person, at facilities or sites owned or operated by such
144 other party or entity and containing such hazardous substances,
145 and (d) any person who accepts any hazardous substance for
146 transport to treatment or disposal facilities or sites selected by such
147 person, from which a hazardous substance is discharged or re-
148 leased or disposed of shall be jointly, severally and strictly liable for
149 — (a) all costs of removal or remedial action, (b) any other costs or
150 expenses incurred by any person to remove a hazardous substance,
151 and (c) all damages for economic loss or loss due to personal injury
152 or loss of natural resources resulting from such discharge, release,
153 or disposal, including:
154 J) any loss of use of real or personal property;
155 2) any injury to, destruction of, or loss of any real or personal
156 property, including relocation costs;
157 3) any injury to, destruction of, or loss of natural resources,
158 including the reasonable costs of assessing such injury, destruction
159 or loss;
160 4) any loss of use of any natural resources, without regard to the
161 ownership or management of such resources;
162 5) any loss of income or profits or impairment of earning capaci-
163 ty resulting from personal injury or from injury to or destruction of
164 real or personal property or natural resources, without regard to
165 the ownership of such property or resources;
166 6) all out-of-pocket medical expenses, including rehabilitation
167 costs or burial expenses, due to personal injury; and

7) any direct or indirect loss of tax, royalty, rental, or net profits
169 share revenue by the Commonwealth or a political subdivision
170 thereof, for a period not to exceed one year.
171 In the case of an injury to, destruction of, or loss of natural
172 resources under this section, liability shall be to the Common-
173 wealth, and to any local government for natural resources within
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174 the city or town or belonging to, managed by, controlled by, or
175 appertaining to such city or town.
176 Notwithstanding the ordinary requirements for proof ofcause in
1 77 fact or proximate cause of damage, injury, or loss, a person liable
178 under this section for any discharge, release or disposal of any
179 hazardous substance shall be liable for all medical expenses under
1 SO this section if a reasonable person could conclude that such medi-
181 cal expenses and the injury or disease which caused them are ~.

182 reasonably related to such discharge, release or disposal, including' w.
183 but not limited to, the consideration of statistical correlation and
184 the increase of incidence of such injury or disease in the exposed
185 population above that which is otherwise statistically probable.
186 The inability of the claimant to demonstrate (1) the particular f
187 indentity of the hazardous substance which caused the injury or
188 disease, (2) the particular source of such substance, (3) the pathway
189 of such substance en route to the injured party, or (4) an explana-
190 tion of the etiology of the injury due to the substance, shall not bar
191 recovery.
192 No indemnification, hold harmless, conveyance, or similar agree-
193 ment shall be effective to transfer from the owner or operator of a
194 facility or site, or for any person who may be liable for a release
195 under this section, to any otherperson the liability imposed under
196 this section: Provided, that this paragraph shall not apply to a
197 transfer in a bona fidecoveyanceof a facility or site (1) between two
198 parties not affiliated with each other in any way, (2) where there has
199 been an adquate disclosure in writing consistent with section 8 of

200 this act of all facts and conditions (including potential economic
201 consequences) material to such liability, and (3) to a transferor who f
202 can provide assurances of financial responsibilityand continuity of
203 operation consistent with the degree and duration ofrisks associat-
204 c»d with such facility or site.
205 Section 10. Any person who receives compensation for re-
206 moval costs or damages pursuant to section 9 o\' this act shall be^
207 precluded from recovering compensation for the same removal
208 costs or damages pursuant to any other law of the Commonwealth.
209 Any person who receives compensation for removal costs or dam-
210 ages pursuant to any other law of the Commonwealth shall be
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211 precluded from receiving compensation for the same removal costs
212 or damages as provided in this act.
213 Section 11. If the owner or operator of a facility or site at
214 which hazardous substances are stored or disposed of, who owned
215 or operated the property at the time it was utilized for the storage
216 or disposal of any hazardous substance, and who utilized the
217 facility or site at that time for the storage or disposal of any
218 hazardous substances produced, transported, stored or disposed of
"M9 by such owner or operator, failed to properly provide removal or
220 remedial action upon request of the Commissioner, such owner or
221 operator shall be liable to the Commonwealth for punitive dam-
222 ages in an amount three times the amount of any removal or
223 remedial action costs expended by the Commonwealth.
224 Section 12. Upon the request of the Commissioner, the at-
225 torney general shall bring an action against any person for viola-
226 tions of section 4, 7. 8, or 11 of this act. or to recover damages from
227 any person under section 9 of this act.








