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HOUSE of Representatives

The committee on Elections, to whom was referred the pe-
tition of Fred Moore that he may he declared a duly elected
representative from the Ninth Bristol Representative dis-
trict, report as follow;

The petition referred to the jmmittee is as followc

To the Honorable Senate and He
monwealth of Massachusetts

e of Representatives of the Com
n General Court assembled.

u,

The undersigned petitioner
Commonwealth, respectfully

a citizen of Fall River in this
represents that at an election

held November 2nd, 1909, in Wards One and Two in Fall
River, and in the town of Westport, comprising the Ninth
Bristol Representative District, the petitioner was one of the
candidates for the office of Representative to the General
Court from said District.

The count of votes by the election officers cast at said
election from the said district gave to the petitioner Fred
Moore, 1587, to William Gifford 1720, to William Biltcliffe
1116, and to William Booth 1579 votes.

Upon a recount of Wards One and Two in Fall River by
the Registrars of Voters for the City of Fall River upon the
petition of William Booth, the vote was declared to be 1523
votes for William Booth and 1526 votes for the petitioner,
giving the said William Booth a lead of one vote, over the
petitioner, Fred Moore, in the entire district without re-
counting the votes cast in the town of Westport.
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The said William Booth took out a petition for a recount
represented to the petitioner
aid town, hut the petition was
was held.

in the town of Westport, and
that a recount will be held in s
never returned, and no recount

ireupon declared the said Wil-
>th to be the successful candi-
on the recount in Wards One

The Registrars of Voters th<
liain Gifford and William Boc
dates, basing their decision up
and Two in Fall River, and the original vote in the town of
Westport, and certified to the same.

In said recount in Wards One and Two in Fall River,
there were a sufficient number of votes wrongly counted for
said William Booth, and a sufficient number of votes wrongly
counted as blank by said Registrars of Voters, which in each
case should have been counted for the petitioner, to have given
him a maiority of votes and elected him.

At said recount the said petitioner, Fred Moore, duly ex-
cepted to the wrongly counted ballots, alleging that three of
the ballots counted as blank should have been counted for the
petitioner, in that said ballots contained crosses to the right
of the name of the petitioner, but not in the square; and the
said petitioner further excepted to ballots counted for Booth
which ballots were mutilated or spoiled. Said ballots are
found in Ward One, Precinct A, blocks 8 and 13, Ward One,
Precinct B, blocks 9, 10 and 11, and in Ward Two, Precinct
A, block 7, and in Ward Two, Precinct B, block 17.

Wherefore your petitioner prays that such action may he
taken as may be necessary so that he may be declared elected
as representative to the General Court from said Ninth
Bristol Representative District, and be seated in place of
said William Booth.

(Signed) FRED MOORE.

The Ninth Bristol Representative District is composed
of Wards One and Two of Fall River and the Town of West-
port and is entitled to two representatives. At the State
Election, held November 2, 1909, William Biltcliffe, Dem-
acrat; William Booth, Republican; William H. Gifford, 3rd,
Democrat; and Fred Moore, Republican, were candidates
for representative and each received according to the returns
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made to the Secretary of State, after a recount had been held
of the votes cast in Wards 1 and 2 of Fall River, the number
of votes appearing under their respective names

Fall River Wards 1 and 2, . . 1099 1523 1502 1526
Westport, ..... 18 61 214 57

Totals, 1117 1584 1716 1583

William Booth and William H. Gifford were declared
elected and a certificate of election was issued to each of them.
The sitting member was apparently elected by a majority
of one vote and the committee found, upon the evidence
offered, the truth of which was admitted by Booth, that at
the recount of the votes cast in Wards 1 and 2 of Fall River,
the registrars of voters had refused to count for Moore a suffi-
cient number of votes upon which a cross appeared opposite
his name, hut between his name and the square provided
therefor, to have given him a majority. The committee were
of opinion that a mistake had probably been made in deter-
mining the result of the vote for representative in Wards 1
and 2of Fall River by the registrars of voters and ruled that
the petitioner was entitled to have the votes cast in said wards
recounted, which the committee proceeded to do in the pres-
ence of the parties and their respective counsel.

During the progress of the recount by the committee, bal-
lots to the number of twelve (12) were set aside and not then
counted at the request of one party or the other. Exclusive
of the twelve (12) questioned ballots, the votes in said wards,
as between the petitioner and the sitting member, is Booth
1522, Moore 1621, which is the total found by the committee

and by each of the parties, who have agreed with the commit-
tee that those figures are correct.

It is the opinion of the committee that none of the twelve
(12) questioned ballots should be rejected in whole or in part
for any technical non-compliance with statute requirements
and that if from an examination of the face of the entire
ballot the intent of the voter can he fairly ascertained, effect
should be given to that intent and the vote counted in accord-

Biltcliffe. Booth. Gifford. Moore
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ance therewith, Strong, petitioner, 20 Pick. 484; Planders
vs. Roberts, 183 Mass. 534; Brewster vs. Sherman, 195 Mass.
222 ; Woodward vs. Sarsons, R. L. 10, C. P. 733 ; Shepard vs.
Sears, Mass. Election Cases (Ed. 1885 1902) P. 30;
Adams vs. Moore, Mass. Election Cases (Ed. 1885 1902)
P. 79.

Counsel for the seated member claimed that the decisions
sustaining this doctrine were all rendered prior to the passage
of the present election law (Chap. 560 of the Acts of the
Year 1907) and that the construction of the later Act differed
from that of the law which was in force at the time of those
decisions. This Act was not the enactment of new law, but,
as its title states, “ An Act to Codify the Laws Relating to
Caucuses and Elections,” and Sects. 231, 260 and 271 are
exactly the same in substance and phraseology so far as they

n, as the earlier statutes, which
of the foregoing decisions were

affect matters now in questic
were in force when the later
rendered.

The committee have aceor
three (3) crosses opposite his
the square, where the entire
way, Jones vs. Loring, Mas

lingly counted for the petitioner
. name hut between his name and
ballot was marked in the same

Election Cases (Ed. 188
1902) P. 36; Adams vs. Moore, Übi Supra; Piles vs. Al-
irich, Mass. House of Representatives 1904.

Two votes were counted for Moore and two (2) for Booth
which were marked for them by an oblique line at an angle of
about forty-five degrees in the square opposite the name of the
candidate, where each ballot was marked in the same manner
throughout or in so far as they were marked at all. In each
case it is perfectly clear that the mark was intended to ex-
press the choice of the voter and should be counted accord
ingly; Riles vs. Aldrich, Übi Supra; Brewster vs. Sherman
195 Mass. 222.

On two ballots the voters had made a cross opposite the
names of more candidates for representative than were to be
elected, but one of the marks had been clearly obliterated on
each ballot and the cross opposite the name of the petitioner
on each ballot was counted for him.

On another questioned ballot the intersection of the lines
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f the cross was clearly in the square provided therefor and
pposite the name of Moore and was counted for him.

On the eleventh (11) questioned ballot the lines ran in
opposite directions and intersected opposite the name of
Moore and in the square provided therefor. The cross is not
complete as one line reached but did not pass the point of in-
tersection. The lines appear to have been intended for a cross
but to have been hastily made and therefore somewhat im-
perfectly, but nevertheless clearly expressing an intent to
vote for the petitioner and we have accordingly counted it for
him.

The twelfth (12) questioned ballot was marked with a
perfect cross throughout, except for Mr. Booth, in the square
opposite "whose name appeared a line like the second stroke
of a cross, around and upon a part of which appeared a
circle. Certainly this unusual mark had some peculiar sig-
nificance; the circle may have been intended for a mutila-
tion of a part of the cross which had been made. Where the
ballot was marked perfectly throughout the committee cannot
say that the intent of the voter, as expressed by this mark,
is plain and we therefore cannot count the mark for Booth.
The perfect cross opposite the name of Moore was counted for
him without objection.

Of the twelve (12) questioned ballots, the committee have
counted two (2) votes for Booth and ten (10) for Moore,
which makes the total vote of the district for Booth and
Moore, as determined by us, as follows:

Booth. Moore.
Fall River Wards 1 and 2 (agreed),

. . . 1522 1521
Fall River Wards 1 and 2 (disputed), ... 2 10

Fall River total, 1524 1531
Westport, 61 57

Total in District, 1585 1588

A recount of the votes cast in 'Westport was denied by the
committee on the ground that the petitioner had not sought
to take advantage of his statutory right to have the votes re-
counted by the proper officers of the town, in accordance with
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the provisions of the Acts of 1907, Chap. 560, Sect. 300. It
seems clear that the Committee on Elections ought not to
recount the vote of a town where the petitioner has not availed
himself of his statutory rights, unless he was prevented from
doing so by the fraud of his opponent or hy some cause beyond
his control; Kimball vs. Tilton, Coring & Russell, Mass.
Election Cases (Ed. 1885 1902) P. 315.

From the foregoing tabulation of the votes cast, it appears
that the petitioner, Fred Moore, received a plurality of three
(3) votes over the seated member, William Booth, and the
committee therefore recommend the adoption of the following
resolution:

Resolved : That Fred Moore of Fall River was duly elected
one of the representatives to the General Court from the
Ninth Bristol Representative District, at the election held
November 2, 1909, and that he is entitled to and is hereby
given the seat now occupied hy William Booth.

CLARENCE A. WARREN.
AMOS T. SAUNDERS.
CHARLES C. MELLEN
DAVID MANCOVITZ.
TIMOTHY F. CALLAHAN.
DAVID B. SHAW.
DAVID T. MONTAGUE

ROBERT A. DEAN for Petitioner.
DAVID SILVERSTEIN for Seated Member.


