
SENATE.... No. 111.

In Senate March 25, 1862.

The Committee on the Judiciary, to whom were committed
the Petition of the City of Boston for the enactment of a
BettermentLaw for said city, and the Remonstrances of David
Sears, and others, and of William Minot, and others, against
the same,

That this is the fifteenth or seventeenth consecutive year in
which the mayor and aldermen alone, or in concurrence with
the common council, of the city of Boston, have petitioned
the legislature for the enactment of a Betterment Act, giving
to the mayor and aldermen the power to assess upon the owners
of estates, adjudged by them to be benefited by the laying out
or widening or discontinuing of any street or way, and border-
ing thereupon, a portion of the cost of such change; and that
such application has been uniformly unsuccessful.

The city solicitor urged these facts as convincing proof of the
expediency of the measure, in the minds of those best qualified
to judge of it.

The counsel of the remonstrants insisted that they should
long ago have been considered decisive of its inexpediency, in

€ommamucaltl) of iHassacljusctts.
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the judgment of the highest tribunal passing upon it, from a
higher point of view.

It did not appear that any such application was ever attended
by petitions of any of the citizens of Boston in aid of it; while,
on the other hand, it was shown that remonstrances of eminent
and influential inhabitants, largely interested in real estates
and in the payment of taxes, were usually, if not always,
presented, strongly protesting against the equity, expediency
and constitutionality of any such law.

In view of this long-continued agitation of the subject,
annually occupying large portions of the time of the commit-
tees and of the two branches of the legislature, it seems to the
Committee, now charged with it, expedient to present more
fully than otherwise might seem necessary the reasons leading
to their conclusions upon it, that tire grounds of any decision
at this session may be thus far understood, and have their due
weight in the degree of confidence to be reposed in it as settling
the question, at least for the present.

The prayer of the petition is that an Act may be passed,
authorizing the city of Boston, “ when streets shall be hereafter
laid out or widened within its limits, to assess a reasonable part
of the expenses of such laying out or widening upon the owners
of such estate abutting on such streets as shall be benefited
thereby.”

The principle upon which the propriety and expediency of
any such Act are maintained, is the alleged equity of imposing
upon those especially benefited by such laying out, widening
or discontinuance, a corresponding portion of the cost thereof.

But this principle, if susceptible of practical application,
reasonable as it seems upon first impression, looking at it in
this narrow view, is not entirely satisfactory, in consideration
of the fact that no taking of any land to widen or lay out a
street or way can be justified, or legally vindicated, upon any
other ground than that of public necessity or convenience; and
that, if the great public is thus benefited, it should pay for
what it takes,

and not compel others to share the burden; and
in consideration of the further fact, that no compensation is
suggested to those whose estates may be injured by the opera-
tion,—a consequence commonly attending any material change
of this description, as incidentally disastrous to some as it may
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be beneficial to others. There seems no good reason in equity
why, if the public calls upon those especially benefited to help
bear its burdens, it should not indemnify those especially
injured by the same procedure.

But, in the argument, it was conceded, and the proposition
is, indeed, self-evident, that no such equal apportionment is
practicable or susceptible of any near approximation.

The benefit derived from the laying out or widening of a
street in the city, if in itself adding any thing to the value of
lands abutting upon it, must also add more or less to the value
of others, and often of many others not thus bounded, and in
some cases in much greater degree to that of estates at or near
the termini of the street, or at a distance therefrom, which are
thus made more accessible, or popular, or convenient for trade.

While, at the same time, it is apparent that when the public
travel has become so great and disproportionate to the width of
the way as to demand or justify its enlargement, the real prox-
imate cause, of any materially increased value of the estates
abutting upon it, must be chiefly in this already established use
of it, and not in the mere widening of it. So that the propor-
tion of benefit derived by the owner for such widening, must
often, if not generally, be of such an indefinite and speculative
nature as to make it much more safe, so far as substantial
justice or equity is concerned, to leave any such result where
the exercise of power for the public good now leaves it, instead
of attempting to relieve the public from any such portion of a
burden, assumed by its own act, and for the purpose of
satisfying its own necessities.

So obvious, indeed, is the utter impossibility of any certainly
equal and just apportionment between the public and all owners
of lands benefited, or of any near approximation to one, that
no attempt has been made to present a bill framed upon any.
such principle.

The bill proposed is the same with House Document No. 117,
of the year 1861, and provides for an assessment upon the
estates abutting on the street benefited by the operation, a sum
not exceeding one-third part of such adjudged benefit and
advantage, provided that the sum so assessed upon any lot of
land shall not exceed six per centum of the valuation put there-
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upon by the assessors, at their valuation thereofnext preceding
the time of such laying out, widening, or discontinuance.

Now, nothing can be more obvious than that this is an imper-
fect, arbitrary and partial distribution of a share of the burden,
regulated by no' definable principle of equity, unless it be
assumed that such an assessment must, in any event, be within
the proportionable amount of benefit accruing to such estates;
but which assumption might be very far from the truth, if all
the estates really benefited were included in the assessment;
many, and in some cases the most important, of which are, by
the terms of the Act, excluded.

It was, indeed, candidly conceded by the City Solicitor that
this ratio was not presented as being an equal apportionment,
or as any near approximation to one; but that the peti-
tioners were willing to take the least that could be obtained
for the purpose of inaugurating' the principle of a betterment
law

,
with the view of testing its practical operation, and of its

future extension if the experiment thus made should be found
to work well.

But the Committee are of opinion that the introduction into
our legislation and jurisprudence of a new principle or element
of law, deeply involving private interests, substantially affecting
titles to real estates, and exposing the owners to unanticipated
and burdensome, and it may be ruinous, exactions; and
extending the always dangerous power of a municipal govern-
ment to appropriate to public use the private property of the
citizens, cannot be reasonably demanded unless in a case of
clear necessity, obvious justice and certain equality, neither
of which elements can, as the Committee believe, be predicated
in any satisfactory degree of the bill proposed, or any that has
been, to their knowledge, suggested.

The law, as it now stands, imposing upon the public the duty
of indemnifying those whose estates it takes, and which it
cannot take unless its own necessities demand the sacrifice ,

has
the plain merit 'of being perfectly just in imposing upon the
party exercising the power and deriving the benefit of such
exercise, the cost of it. And although some individuals may
receive a greater advantages from it than others,—that is one
of the unavoidable incidents of the operation of all general
laws, and the exercise of all general powers in municipal
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government. The same exercise of power may, and in many
cases must, inflict upon the interests of other citizens an equal
amount of loss or injury, for which no compensation is
suggested.

And for this reason, if standing alone, the Committee would
feel constrained to report unfavorably to the prayer of the
petition.

But there are others more specific and no less satisfactory.
In the first place, any such assessments upon real estates

reduces in equal amount the tax upon personal property, which
thus, to that extent, becomes exempted from its just share of the
common burden ofrendering the city convenient and attractive
for its use and increase. The personal estate, in the city of
Boston ascertainable, amounts to about two third parts of the
real, and if all that is secreted and unknown were included
would probably be equal to it.

All the inhabitants of a city are benefited by public improve-
ments made for the benefit of all, and in increasing the taxable
value of real estate ; and it must often happen that those who
own no real estate, and would therefore bear no portion of the
proposed assessment, would be the most benefited in their trade
and business, and in the increase of their personal estates, by
the new facilities consequent upon the laying out or widening
of a street in their vicinity. As the law now stands, they pay
their portion of the expense in the tax upon their personal
estate and its increase.

Again, the question, whether any estate is in reality made
more valuable by the alteration or laying out of a street, or to
what extent, if any, is of all speculative questions one of the
most vague and least susceptible of satisfactory determination.
Until the result shall have been ascertained by the subsequent
rates of rent and taxes, it must be mere matter of speculative
opinion; and every one of any judicial or forensic experience
knows how little reliance can be placed upon such. No man’s
money ought to be forcibly taken from his pjocket, or to have
his house sold over his head by the tax-gatherer, upon any such
uncertainty of justice.

Besides, although it might be made to appear that the pecun-
iary value of the estate, as a subject of sale or of conversion to
different uses, might be increased, yet the real value to the
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owner for the purposes for which he purchased or uses it may
not be so. If, for instance, he occupied it as his home, endeared
to him by sacred associations, or some advantages peculiar to
his family, or if it is his established place of business, which
cannot be broken up or removed to another place without great
loss or inconvenience ; it is for these purposes no more valuable
to him than it was before; and the continued enjoyment of it
for them may be to him of value very greatly exceeding the
increase in pecuniary value. Upon what principle, then, of
equal laws and protection in the enjoyment of his property,
shall he be compelled to pay for a supposed addition to the
value of his estate, which he never desired, which adds nothing
to his enjoyment of it, and which he may be unable to pay for
unless by running into debt, or by having his estate sold by the
tax-gatherer, leaving to him the surplus of the proceeds after
deducting the assessment ?

There are large numbers of persons, owners of real estates,
and many of humble houses, who have little or nothing else to
rely upon for daily bread and shelter, and who could not by
possibility raise money to pay an assessment, or at best could
only do so by mortgage, which they have no means to pay; and
whose estates must thus become eventually lost to them, or
stand charged with a burdensome debt, reducing their scanty
resources from its rents ; and upon whom, therefore, any such
law might prove the source of the most grievous oppression.

Another, and as the Committee consider it, fatal objection to
the proposed bill is the injurious and oppressive operation of
it upon mortgagees of real estates, who may have loaned moneys
upon them to the full amount deemed prudent, or which they
may be capable of thus investing; and who may under such a
law be compellable to place larger sums there; or in case of
their inability to do so, to have their loans terminated and their
security sacrificed by a tax-gatherer’s auction sale for less than
the amount of their claims. In very many cases such loans
are to the full extent of the means of the lenders when made
on their personal account; and still oftener when made by
trustees, guardians, etc., who may not have further funds
belonging to their wards or cestui qui trusts.

Such liability of mortgagees to see their own securities or
funds, or those entrusted to their administration imperilled or
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sacrificed, would seem a sufficient objection to this bill. But
it goes further, and, in section 6, declares that “in cases of
mortgaged real estate, either the mortgagor, or the mortgagee

,

for the purposes of this Act shall be deemed the owner,—so
that every trustee, guardian, or executor with especial powers,
who may invest the trust funds in his hands in real estate, may
be made to become personally the debtor for the amount of an
assessment made upon it, although he may have no means
whatsoever of paying the debt thus forced upon him from the
trust estate, and perhaps none of his own. No lien is given to
him, by this Act, upon the estate, nor any means of redress
whatsoever by power to take possession of or sell the same
before the mortgage becomes due. But he becomes a personal
debtor the moment the assessment is made for its full amount,
to be paid out of his own private estate with no certainty of
ever being reimbursed. Such a prospective or possible incum-
brance must, the Committee think, tend vastly to diminish the
value and convertibility of real estates as means of obtaining
loans; and prevent investments by persons of limited means
and by trustees, guardians, executors, etc., in the security
hitherto deemed the safest and best; and which use of it adds
greatly to the value of this species of property.

A like, or it may be a still more injurious and oppressive
effect of such a law would be in its operation upon tenants
for life, or for years, or persons holding any remote or contin-
gent interest in real estate,—who by the fifth section of the Act
are made chargeable respectively, as debtors, each for his just
proportion of the amount assessed upon the whole estate.
Thus a lessee for a term of years of a house or store at a stip-
ulated rent, calculated upon his means or trade, may find him-
self forcibly made a debtor to a large amount in the shape of
an arbitrary assessment upon his lease, for a speculative increase
of the value of it, when in reality it may be of no more value to
him, for the purposes for which he hired the estate, than it
was before. And the poor widow, whose only support may be
in her dower, or in a life estate left to her by her husband, is
made a debtor for a sum which she can never hope herself to
pay, or to see paid but by the sale of all that had been secured
to her by the justice and humanity of the law, or the affection
of her husband. While persons having contingent interests,
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or remainders after termination of life estates, which may con-
tinue after their own deaths, will be burdened with debts to
them utterly without any valuable consideration.

Other instances of hardship and oppression might be adduced
if needed, to illustrate the impolicy and injustice of this new-
principle of legislation, which the municipal authorities of the
city have been so long and pertinaciously attempting to intro-
duce ; but it is believed that these and those suggested by them
are sufficient.

It is true that the particular bill now proposed could not
operate to produce these hardships, inequalities and oppressions
to their full extent, being limited to certain amounts, for the
avowed purpose of “ inaugurating the principle ,” which there
could be no hope of doing if carried out to its legitimate con-
clusions. But it is apparent that limitations, so extremely
arbitrary, artificial and inconsistent with any pretended just
application of it, are the strongest and clearest confession of its
unsoundness as a principle, and of the dangers to be apprehend-
ed from any admission of it into our law.

True principles bear the tests of strong cases, and no one
should be introduced into the law that will not bear them.
Society can stand upon principles safely,—but on nothing else.
And to inaugurate any thing called one, that must always
require arbitrary and speculative limitations—changeable with
with every change of legislative opinion—in order to prevent
its working injury and oppression, is not to establish a principle,
but to introduce a mode of legislation highly dangerous to the
best interests and security of society.

If the municipal authorities, after persevering for fifteen or
seventeen weary years in their efforts to inaugurate the principle,
shall now succeed, and it should be found to work well in their
eyes, as most powers are apt to be found by the possessors of
them, it is not drawing much upon credulity to believe that the
next fifteen or sixteen may witness equally pertinacious and
successful attempts to enlarge its sphere of operation, until,
untrammelled by any such restrictions, it shall become full
fledged and productive of all the hardship, injustice and op-
pression which its unlimited action would necessarily produce.

The Committee are of opinion that in legislation the funda-
mental principle of any proposed law, as tested by carrying it
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out to its legitimate consequences, is alone to be regarded ;

and that if it be neither so sound nor practicable as to admit
of even temporaxy adoption without limitations, checks and
guards essentially inconsistent with its true nature, and consti-
tuting restriction upon its just operation, it can have no rea-
sonable claims to the consideration of the legislatuxm. And
such the proposed law confessedly is in the form in which it is
here presented for adoption.

Another vexy grave objection to the introduction of any such
principle into the code of municipal law, and which the Com-
mittee know to be of gi’eat weight in the minds of the remon-
strants, and of reflecting citizens at large, is the vesting of any
such a new, great, and dangerous power in the mayor and
aldermen, to whom its administration, if introduced, must be
substantially committed, as appears by the proposed bill. The
Committee are willing to believe that the gentlemen now filling
those offices are as honest, intelligent and impartial as the lot
of humanity will admit. But all history teaches that all power
is by nature aggressive : and that in small bodies there is ever
danger of its being perverted for selfish purposes, and adminis-
tered under biases and influences adverse to just and impartial
judgment, of which the possessox-s themselves may be often
unconscious. The very great power already entrusted to these
officers are believed to be as extensive and uncontrollable as the
necessities of the public good require, or as the citizens of
Boston wish them to be. No one of those powers is more
supreme, or more liable to perversion or abuse in being made
subservient to private interests and selfish enterprises, and to
oppression of individuals, than that of taking lands for the
laying out and widening of streets. This power is now in
great measure restrained and governed by the consideration
that it can be exercised only at the public expense, appearing
in the city taxes; and xxpon the exercise of which the public
eye is therefore constantly fixed. If this public burden be in
any essential degree removed and transferred to the shoulders
of private individuals, the opportunity and temptations for its
perversion and abuse for private ends would be cox-respondingly
increased, and the dangers of an oppressive use of it be greatly
multiplied.

2
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And although in some instances the inability to assess indi-
viduals for great and peculiar advantages resulting to them
from the laying out or widening of a street solely at the public
expense, may be inconsistent with a just division of the bur-
den ; it may as often happen that he, or others owning lands
in the vicinity, may be as much injured as he is benefited by(
the operation, but for which damage no compensation is sug-
gested. And as no wrong can be done to any one as the law
now stands, if it be properly administered, inasmuch as the
public has no legal right to take, unless the taking will be
worth to it all the cost and can never therefore be the loser,
the Committee have no doubt that it is best to leave it as it is,
and let the incidental consequences of profit or loss to indi-
viduals rest where they naturally fall under the operation of
a just and impartial general system.

Another, and, as the Committee think, serious objection to
the proposed law, in regard to its operation upon existing
mortgages, leases and tenancies, and other interests in real
estate, is that it will operate injuriously upon those who have
entered into these contracts, or purchased or created these
interests, under no anticipation of any such law, and upon
whom it would therefore operate essentially as one, ex post
facto.

The second ground taken by the petitioners was that the
law, as now existing, exposes the city to imposition, it being
found that when a public improvement of this description is
contemplated, persons combine to press it forward and pur-
chase lands expected to be taken, or in the immediate neigh-
borhood, and conspire by various devices to attach to them a
highly exaggerated valuation, by means of which the city is
compelled to pay an amount far exceeding their true worth;
an,d which evil, it was urged, would be prevented or diminished
if the owners of the lands taken, and those near, were com-
pellable to contribute a portion of the expenses.

It is doubtless true that impositions of this sort may some-
times be practiced, but the evil is of a nature incident to all
exercise of the right of eminent domain, which no legislation
can effectually prevent.

It is believed, however, that the evils of such imposition
upon the public, at public cost, would be far more than couu-
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terbalanced by those which would result from the law proposed
in the temptation held out to owners of lands which would

be greatly benefited by the improvement, but are not within
the range of assessment, to combine and prevail upon the city
authorities to enter upon it, when they could do so by throwing
upon private shoulders a portion of the expense, and so far
shield themselves from accountability to the public. It is be-
lieved that if this principle be introduced, a door will be opened
for private oppression and the ruin of individuals under form
of law, which has hitherto no parallel in our city; but of
which that of New York and Brooklyn give the most emphatic
warning.

Another ground taken was, that some such enactment is
necessary to rectify the unequal operation of the present law
authorizing a deduction from the amount to be paid for the
land taken equal that of any increased value to the remainder:
thus, as is said, compelling the owner to contribute for the
public improvement, while his opposite neighbor pays nothing
though equally benefited. This is an unjust operation which,
if it proves any thing, proves that the law ought to be abolished,
but not that the injustice it causes should be counterbalanced
by a new law creating another of equal or greater extent.
But the distinction between the operation of that law and any
of the law proposed is obvious. In that case, as the owner is
really left in a better situation than he would have been if his
land had not been taken, he loses nothing by the operation;
and, though paying more than his share, is not made a debtor
or purchaser of an improvement against his will, and remains
in the undisturbed enjoyment of his estate. While under the
proposed law, he would be made personally a debtor; com-
pelled to pay for what he did not want; and, perhaps, be
obliged to sacrifice his estate from inability, in any other wa|,
to meet the demands thus imposed upon him.

The Committee, therefore, upon the ground of justice, equity
and public policy, are unanimously of opinion that the prayer
of the petition ought not to be granted.

But if they were of less clear conviction on these points,
they would hesitate, at least, to advise the enactment of any
such law as that now proposed, from distrust of its constitu-
tionality. A law thus radically changing the policy of the
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State which has existed from its foundation, and so widely and
deeply affecting all titles to and interests in real estate, ought
not to be passed unless upon clear evidence of its constitution-
ality, as well as of its justice and expediency.

The Committee have not thought it necessary to enter mi-
nutely and elaborately into the investigation of this question;
but ask leave to suggest a few considerations, tending to show
its nature and the difficulties attending it.

The money which the owner of real estate would be com-
pelled to pay under the proposed law, on account of the alleged
value added to his estate, would be taken for the sole purpose
of defraying, to that extent, the cost of a public improvement,
and so for public uses: and the case therefore might, upon
first impression, seem to fall within the scope of the right of
eminent domain, the exercise of which is entrusted to the
legislature by the constitution, Part 1.,art. x: and whichpermits
the appropriation of private property to public uses upon making
to the owner reasonable compensation therefor.

It is manifest, however, that this position is wholly un-
tenable.

In the first place, money cannot be exacted for public uses
by right of eminent domain, because private property can only
be taken upon making compensation, and which compensation
must be in money, and so nothing is gained by the operation.
It is believed that the right of eminent domain cannot, in any
case, be extended to the taking of personal estate of any sort,
or if at all, only in extreme cases, because that may be always
obtained by purchase elsewhere. But however that may be, it
cannot be pretended that the right of eminent domain can
extend to enabling the public to improve a man’s estate against
his will, for the sake of promoting the public good ; as for
instance, erecting buildings upon vacant land, or by altering or
adding to buildings thereon standing, in order to make them
of more value to himself, or more sightly, or convenient to the
public, or sources of greater revenue to the treasury; and to
making him a debtor for the expenditure, or any portion of it.
But this is substantially what it is proposed to do under this
Act, if adopted. The public will take the money from the
owner of the estate for an alleged public improvement, to be
compensated for by the increased value thus added to it; and
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it is not perceived that any substantial distinction can be made
between this and the other modes of adding such value above
suggested.

The only other power expressly given by the constitution to
take private property, is by taxation, which applies exclusively
to money, Part 1.,art. x: Part 11.,chap. i. art. iv. That power
is defined to be, “ to impose and levy proportional and reasonable
assessments, rates and taxes upon all the inhabitants of, and
persons resident and estates lying within the Commonwealth :

and in order that charges of government shall be assessed with
equality, it is provided that there shall be a valuation of estates
within the Commonwealth taken anew once in every ten years
at least.”

It is clear that any assessment, under the proposed law, is in
no sense a tax within the meaning of these provisions. It is in
no degree a proportional tax or assessment upon the estate
charged in its relations to other estates. On the contrary, it is
a special assessment, having no regard to the proportional
value of the estate, but wholly independent thereof,—predicated
solely upon the particular amount of increased value added to
it by the alleged public improvement. An estate worth $5,000
might, under it, be assessed for twice or ten times the amount
which would be charged upon another worth $lO,OOO ; while
others more remote, but in truth more benefited, would be
wholly exempted.

Indeed, so clear is it that the proposed power cannot be
justified under either of these provisions of the constitution,
that the city solicitor, who argued the case with much ability
and equal candor, conceded the impossibility of doing so, and
sought to maintain it under the authority given to the general
court under the iv. art. of chap, i., Part 11. of the constitution,
“ from time to time to make, ordain and establish all manner
of wholesome and reasonable orders, laws, statutes, and ordi-
nances, directions and instructions, either with penalties or
without, so as the same be not repugnant to this constitution,
as they shall judge to be for the good and welfare of this Com-
monwealth,” &c., &c. And he illustrated this position by
reference to the laws imposing upon land owners in the city,
the expenses of draining into the public sewers : also those of
maintaining sidewalks, and of keeping them clear from ice and
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snow ; and the assessment upon owners of estates, bounded by
a private way, the cost of laying out and keeping them in
repair; claiming that these are instances of exercise of the like
power to assess private estates, for the purpose of defraying the
cost of a public benefit, adding to their value.

The Committee, however, think that there is a very wide
distinction between such laws and that now proposed. The
power to establish all manner of wholesome and reasonable
laws and ordinances, must certainly be construed to extend to
all such as are necessary for the preservation of the lives,
health, safety and convenience of the inhabitants. And as it
is indispensable, for all these ends, that lands in a thickly
crowded city should be well drained, and as every man is bound
to use his own property in such manner that it shall not become
dangerous, or a nuisance to others, —an ordinance or law,
requiring every man to drain his land, would be clearly con-
stitutional, although he would be compelled to do it at his own
expense. It is manifest, however, that if this were left to the
discretion, sense of duty, and fidelity of each individual owner,
suitable drainage, or any remote approximation to it would be
utterly unattainable. It is essential, therefore, that this duty
of each owner of real estate should be regulated by law,
establishing a regular system, embracing the nature of the
drainage and the cost; and that he should be required to pay
his just proportion according to the extent of his land, and the
consequent benefit he derives. In imposing upon him an
assessment for this purpose, nothing is in fact taken from him;
it is merely compelling him to pay in this manner, for that
which it would otherwise have been his duty to construct, and
which adds a corresponding permanent value to his estate, and
which from the nature of the case must always constitute a
portion of it, and which could not by any other means cost him
so little.

So too of the ordinances relative to sidewalks in populous
cities. They are not only indispensable for the public safety
and convenience, but also for access to each man’s land; it
would in all cases be of far less value without a suitable one,
and in many, including all retail shops or stores, comparatively
worthless. The suitable construction and protection of the
sidewalk, therefore is to himself a matter of first necessity,
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essentially and permanently affecting the value of his estate, as
well as the public good. And so of the obligation to keep them
clear from obstructions, the same reasoning applies, with the
additional consideration that in no other mode could the end
be accomplished : it would be impossible for the city govern-
ment to have all the sidewalks in a groat city seasonably cleared
of snow and ice at any expense however great, while the work
is easily accomplished by each individual owner, and at very
trifling cost.

In these cases the assessment is in the nature of an equal tax
on all real estate in the city ; every assessment being upon the
land only and not upon the buildings thereon—and all being
subject to them. While at the same time they add a permanent
value to each estate ; and constitute no incumbrance which is
not universally known and understood, and does not enter into
every computation of its value. Whereas assessments under
the proposed law would have no certain just standard ; would
be burdensome impositions upon a few, for a public good, which
the public ought to pay for, and from which others deriving
equal or greater advantages would be exempted : would be of
uncertain occurrence, and not susceptible therefore of being
taken into account in purchases and sales; and constitute an
ever hovering incubus on titles, which it is believed would
essentially cripple the beneficial uses of which real estates are
alone susceptible, and materially affect its convertible value.

As to the alleged right of assessing upon owners of estates
bounding on private ways, a portion of the expenses thereof,—
the Committee understand that this can only be done where
such owners are applicants for the way, or use it when made.
No case which they are aware of has decided that such an
owner of land, not desiring the way and not using it, can be so
assessed, nor do they believe that any such decision will ever
take place.
If it be constitutional to grant to the mayor and aldermen

the powers prayed for in this bill, it seems to the Committee
difficult to assign any practicable limit to the authority which
the legislature may repose in them to make private individuals
debtors, and their estates liable for moneys exacted, for what
those officers may adjudge to be public improvements. If they
may thus assess abutters on a highway, the alteration of which
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benefits their estates, why not owners of others more remote ?

And if for widening a street, why not for taking down buildings
and opening a square or park supposed to be conducive to public
health, pleasure or convenience, and charging the cost on the
neighboring estates ?

Without assuming to pronounce any such law unconstitu-
tional, the Committee venture to add that the question is at
least attended with such evident difficulties, as to render it
inexpedient to enter upon the experiment, at least until greater
need for trying it should arise than is now apparent.

The Committee, therefore, upon careful consideration of the
subject are constrained to recommend that the petitioners have
leave to withdraw.

CHARLES G. LORING.
W. GRISWOLD.
JOHN W. BACON,


