
SENATE No..No. 92.

Ordered,
That Messrs. Gray, Kimball and Willard, be a

Committee to confer with such Committee as may be appointed
on the part of the House of Representatives, on the subject
matter of difference between the two branches, in relation to a
proposition of the Senate to amend the engrossed resolves in
relation to auditing accounts.

Sent down for concurrence.

CHAS. CALHOUN, Clerk.

House of Representatives, March 19, 1846.

Concurred : And Messrs. Chandler, of Boston ;

Byington, of Stockbridge, and
Sargent, of Cambridge, are ap-

pointed the conferees on the part of the House.

CHAS. W. STOREY, Clerk.

eommontttaltfl of JHaßßacljußtttß.

In Senate, March 18, 1846.
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Senate, April 3d, 1846.

The Committee appointed on the part of the Senate, by a joint
order passed on the 19th ult., to confer with such Committee
as might be appointed on the part of theHouse of Represen-
tatives, on the subject matter of difference between the two
branches, in relation to a proposition of the Senate to amend
the engrossed resolve in relation to auditing accounts, have
duly performed said duty, and ask leave to

Under the peculiar circumstances in which the Senate has
been placed, the conferees deem it their duty to submit a state-
ment of the principal occurrences which have led to the disa-
greement between the two branches.

The Senate adopted, March 16th, an amendment to an en-
grossed resolve relating to the auditing of accounts, and trans-
mitted this amendment, duly authenticated by the signature of
its own clerk, to the House of Representatives, in the mode in
which papers from the Senate are usually transmitted, without
any open and public message. The proceedings of that body
on the subject, will appear from the following extract from
their journal, which was obtained by the President and com-
municated to the Senate on the 18th ult:—

£ommontoealtl) of

REPORT

“The resolves relating to auditing accounts, which passed the House on the
tenth instant, came from the Senate with endorsements thereon, whereby it
appeared that the Senate had reconsidered the vote by which the resolves pas-
sed in thatbranch, and had referred them to the Committee on Accounts, who
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reported certain amendments thereto, and this report, having been accepted,
was sent down for concurrence.

Mr. Speaker, after laying these facts before the House, stated that he con-
sidered the case an innovation upon established rules of proceeding, which, as
he understood them, required amendments to engrossed resolves, by one
branch, to be communicated to the other by a message ; and that, in accord-
ance with the opinion expressed by the House on the 23d of February, by their
acceptance of the report on the subject of the alteration of the engrossed bill
to establish the Adams and Bennington Rail-road Corporation, he should, un-

less otherwise instructed by the House, direct the resolves to be returned with-
out action, to the Senate, —

And the resolves were accordingly so returned.”

House of Representatives, March 17, 1846.

I certify the foregoing to be a true copy of an entry in the Journal of the
House of Representatives, of March 16, 1846.

CHAS. W. STOREY, Clerk.

The resolve and amendment were accordingly sent back to
the Senate on the same day, by the hands of the Clerk of the
House, who handed the papers to the Clerk of the Senate, with
a verbal message, stating that he was directed by the House to
return them to the Senate. After the reception of the papers,
the Senate appointed a Committee of Conference, which was
joined on the part of the House. Such the conferees deem the
important facts in the case.

As it has pleased the House to manifest their dissatisfaction,
by inserting on their journal a censure on the conduct of the
Senate as unparliamentary, and by sending back the papers in
a mode, which, however otherwise intended, certainly gave to

the measure the aspect of a direct and unceremonious reproof, it
is the duty of the Senate to inquire how far this dissatisfaction
is merited.

It will be seen, on recurring to the foregoing extract from the
journal of the House, that the Speaker stated “ that he consid-
ered the case an innovation upon established rules of proceed-
ing which as he understood them, required amendments to
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engrossed resolves by one branch, to be communicated to the
other by message.” In reply to this, the conferees have to state,
that the Senate cannot be charged with having violated any one
of the Joint Rules and Orders, and that they believe this posi-
tion will not now be contested. There is no such rule relating
to the subject. If any rule has been imagined so to relate, it is
the 3d joint rule. On this point, the conferees cannot express
their own opinion better than in the following extract from a let-
ter from Judge L. S. Cushing, lately read publicly in the House.
The meaning of “ the third joint rule is simply that the clerks
may authenticate all papers, except bills and resolves, when
they pass, or pass to be enacted, which must then be signed by
the presiding officers.”

But it has been maintained that the Senate, in proposing an
amendment to an engrossed bill without a special message, vio-
lated the general rules of parliamentary law, as confirmed by
precedent in this Commonwealth. To this position, it maybe
replied, that even if it should be admitted that all the forms of
the Parliament of Great Britain are binding here, no argument
can well be drawn from those forms in the present case, for
the practice of inserting amendments in engrossed bills does not
exist in that country, and the same may be said of our own
Congress. If it be said that the general practice of the British
Parliament is to communicate between the two Houses by mes-
sage, we answer that this argument would prove too much,
and certainly does not warrant us in making any distinction
between amendments to engrossed bills and other amendments.
The more important question is, what are the precedents in
our own legislative history. Those who maintain that the
Senate violated parliamentary propriety by deviating from such
precedents, are at least bound to show (hat they are uniform.
How far this is the case, will appear from the following in-
stances taken from the records of the Senate by the Clerk, at
the request of the conferees. The conferees premise that every
one will agree that if there is any rule of propriety requiring
that a proposal to amend an engrossed bill should be made only
by special message, the same rule requires that the reply should
be made in like manner.
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EXTRACTS FROM THE JOURNALS OF THE SENATE,

Monday, February 4, 1839.
A message was received from the House by Mr. Cushing, their clerk, an-

nouncing that that branch has amended an engrossed bill, “ further regulating
the sale of wood in Marshpee,” by inserting the words, the refuse, after the
words “ to sell,” in the 3d line ; and has ordered said bill to be reengrossed,
and requesting the concurrence of the Senate ; and the questions being stated,
said amendment and order were adopted in concurrence.

Tuesday, March 12, 1839.
Mr. Goodrich, who was charged on Friday with a message to the Governor,

to request that the resolves concerning the public lands of the United States,
may be returned to the Senate, presented said resolves, and, on his motion,
the vote by which they were passed was reconsidered ; the third resolve was
then amended by striking out the words, “ and is now pending in the House
of Representatives,” and the resolves were ordered to be reengrossed.

Sent down for concurrence.
Came up concurred.

Friday, March 15, 1839.
Sundry amendments of the House in an engrossed bill concerning schools,

and an order for its reengrossment were adopted in concurrence.

Saturday, April 6, 1839.
On motion of Mr. Walcott, the engrossed resolve concerning the Aroostook

road was taken up, and amended by adding at the end the words, to be paid
out of the proceeds of the public lands.

Sent down for concurrence.
Came up concurred.

Tuesday, March 10, 1840.
On motion of Mr. Quincy, the engrossed resolve “ concerning the pay of

the members of the General Court” was taken up, amended by striking out
the word “ next,” at the end of the resolve, and inserting the word instant,
and passed in concurrence, as amended, with an order for its reengrossment.

Sent down for concurrence.
Came up concurred.

Friday, January 24, 1845.

On motion of Mr. Child, ordered, that a message be sent to the Governor,
to request him to return to the Senate the bill to establish the Greenfield and
Northampton Rail-road Corporation, if it has not become a law by his ap-
proval ; and Mr. Child was charged with said message.
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Subsequently, a message was received from the Governor, transmitting said
bill; and, on motion of Mr. Child, the vote, whereby it passed to be enacted,
was reconsidered, and it was then committed to the Committee on Railways
and Canals, on the part of the Senate.

Subsequently, Mr. Child reported said bill with an amendment, which was
adopted, and the clerk was charged with a message to the House, to ask its
concurrence therein.

Saturday. January 25, 1845.—A message was received from the House by
Mr. Storey, clerk thereof, announcing their concurrence in the amendment to
the engrossed bill, to establish the Greenfield and Northampton Rail-road
Corporation; and said bill again passed to be enacted and was sent to the
Governor.

Friday, January 31, 1845.
On motion of Mr. Lawrence, ordered, that a message be sent to the Gov-

ernor, to request him to return to the Senate the bill to incorporate the Hamp-
shire and Franklin Rail-road Corporation, if it has not become a law by his
approval; and Mr. Lawrence was charged with said message.

Subsequently, said bill was brought in by the Secretary, and it was com-

mitted to the Committee on Railways aud Canals, on the part of the Senate,
the vote, by which it passed to be enacted, having been reconsidered.

Subsequently, Mr. Child reported said bill with an amendment, which was

adopted; and the clerk was charged with a message to the House to ask its
concurrence therein.

Saturday, February 1, 1845.—A message was received from the House by
Mr. Storey, their clerk, announcing the concurrence of that branch in the

amendment yesterday made by the Senate, in the engrossed bill to incorporate
the Hampshire and Franklin Rail-road Company ; and said bill, having again

passed to be enacted, was sent to the Governor.

Wednesday, March 12, 1845.
Mr. Sargent, of Cambridge, a member of the House of Representatives,

came in with a message from that body, asking the concurrence of the Senate

in an amendment, in an engrossed bill to establish the Winchendon Rail-road

Corporation ; and said bill was committed to the Committee on Engrossed Bills.
Thursday, March 13, 1845.—Mr. Choate, from the Committee on Engrossed

Bills, reported that no action is necessary on the amendment of the House in

the engrossed bill, which originated in the Senate, to establish the Winchen-

don Rail-road Corporation, as the amendment proposed is incorporated therein ;
and said bill passed to be enacted and was sent to the Governor.

Tuesday, March 25, 1845.
On motion of Mr. Clifford, ordered, that a message be sent to the Governor,

to request him to return the bill to establish the city of New Bedford, to the
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Senate, if it has not become a law ; and Mr. Clifford was charged with said
message.

Subsequently, said bill was returned, and the vote by which it passed to be
enacted having been reconsidered, sundry amendments were adopted therein,
and Mr. Clifford was charged with a message to request the concurrence of
the House therein.

Subsequently,* said amendments came up concurred, and the bill again
passed to be enacted and was sent to the Governor.

Tuesday, March 25, 1845.
Mr. Sargent, of Cambridge, a member of the House of Representatives,

came in with a message from that branch, asking the concurrence of the Sen-
ate in an amendment, in an engrossed bill “ relating to public schoolsand
said amendment was adopted in concurrence, and the bill was returned to the
House.

Tuesday, March 25, 1845.
A message was received from the House by Mr. Codman, of Boston, a

member thereof, asking the concurrence of the Senate in an amendment, in an
engrossed bill “to incorporate the First Methodist Episcopal Church in Cam-
bridgeportand said amendment was adopted in concurrence, and the bill
was returned to the House.

Friday, February 13, 1846.
On motion of Mr. Hopkinson, ordered, that a message be sent to the Gov-

ernor, to request him to return to the Senate the bill to establish the Adams
and Bennington Rail-road Corporation, if he has not given it his approval;
and Mr. Hopkinson was charged with said message.

Saturday, February 14, 1846.—The Secretary came in with a message from
the Governor, returning the engrossed bill to establish the Adams and Ben-
nington Rail-road Corporation ; and the vote by which said bill passed to be
enacted having been reconsidered, it was amended in the 2d line of the 9th
section, by inserting the word before after the word “ corporation.”

Sent down for concurrence.
Monday, February 16, 1846.—The engrossed bill to establish the Adams

and'Bennington Rail-road Corporation came back, and the House nonconcur
in the amendment of the Senate therein ; and, on motion of Mr. Hopkinson,
said bill was laid on the table.

* In this case, the Journal of the House states that Mr. Chandler was charged with
a message from the House in reply, and the conferees have accordingly reckoned it as

one of the cases in which a reply was made by message.
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Tuesday, February 17, 1846.—0 n motion of Mr. Hopkinson, the engrossed
bill to establish the Adams and Bennington Rail-road Corporation was taken
up, the amendment of the Senate therein was receded from, and the bill again
passed to be enacted and was sent to the Governor.

Tuesday, February 24,1846.
Mr. Sargent, of Cambridge, a member of the House of Representatives,

came in with a message from that body, asking the concurrence of the Senate
in amendments, in an engrossed resolve “on the petition of William T.
Eustis and said amendments were committed to the Committee on Probate
and Chancery.

Saturday, February 28, 1846.—Mr. Gray, from the Committee on Probate
and Chancery, reported, that the first amendment of the House, in the en-
grossed resolve on the petition of William T. Eustis, ought to be adopted in
concurrence, and that the second amendment should be amended by striking
out the words, “ Suffolk Registry of Deeds,” and inserting, Ike Registry of
Deeds for the County of Suffolk; and said report was accepted, and the second
amendment was amended accordingly.

Tuesday, March 3, 1846.—A message was received from the House by Mr.
Storey, their clerk, announcing that that branch docs not concur in the amend-
ment of the Senate to the amendment of the House, in the engrossed resolve
on the petition of William T. Eustis ; and, on motion of Mr. Gray, the Senate
receded from said amendment, and the resolve was returned to the House of
Representatives.

These are all the cases of amendments to engrossed bills and
resolves, which are found in the journals of the Senate for nine
years, from 1838 to 1846, inclusive—a Space of time sufficient
to settle the question of precedent. The result is as follows;—

There are thirteen cases in all—in seven of them, the proposi-
tion to amend was communicated by message, and in the other
six, in the ordinary way without a message. In four of the
cases, the reply of the branch to which the proposition to
amend was submitted, was made by message—in eight, in the
ordinary way ; and in one (that of the Winchendon Rail-road
Corporation,) no reply was necessary, as the amendment pro-
posed by the House was sent up actually inserted in the body
of the bill.

In none of these cases does any dissatisfaction appear to
have been signified in any way by either branch to the other,

Sent down for concurrence.
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nor, except in a single instance, to have been even manifested
within either branch. In that instance, the case of the Adams
and Bennington Rail-road, we know informally that some dis-
satisfaction was manifested by the House, but it was not com-
municated to the Senate through a Committee of conference, or
in any other mode.

The conferees think it will be difficult to maintain, in contra-
diction to these instances, that our legislative practice on this
point has been uniform, or that the Senate had good reason to
expect that the course pursued by them, in this instance, would
be formally censured elsewhere as unparliamentary. If. how-
ever, the case had been otherwise, if the Senate had pursued a
course which would have justified the dissatisfaction of the
House, as a clear violation of the rules and orders, the mode
in which that dissatisfaction was expressed, was certainly one
which the Senate had no right to anticipate. The papers were
sent back to the Senate with a private verbal message to the
Clerk, without any authenticated or even written document,
and with no distinct intimation of the cause, or even the fact,
of the dissatisfaction of the House. Waiving all questions of
courtesy, where, doubtless, no violation of courtesy was in-
tended, the conferees must respectfully protest against this
measure as unparliamentary, on the following grounds, viz;—

Ist. As entirely unprecedented.
2d. As contradictory to the parliamentary rule laid down by

high English authorities, and sanctioned by Jefferson in the
Manual. Nothing can well be more explicit to this point than
the following extract from the 46th section of that work
“When the methods of Parliament are thought by the one
House to have been departed from by the other, a conference
is asked to come to a right understanding thereon. So when
an unparliamentary message has been sent, instead of answer-
ing, it they ask a conference.”

3d. The conferees deem the course referred to objectionable,
because irregular and unsafe. A verbal message sent through
one clerk to another, to be by him stated to the body to which
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he belongs, is a mode of communication which, whatever else
may he said of it, is certainly liable to mistakes and misappre-
hensions, and by no means characterized by the precision and
regularity, which it has usually been deemed necessary to pre-
serve, in all intercourse between branches of the same Legis-
lature.

The conferees have felt compelled to make the foregoing re-
marks in justice to the Senate. In closing their statement of
this controversy, they remark, that whatever may be thought
by the public, it is to be regretted that any disagreement should
have arisen between the two branches on a question of so little
consequence, as in which of two modes, both entirely respect-
ful, a document duly authenticated should be transmitted from
one to the other.

It is manifestly desirable to prevent, as far as possible, all
such occurrences in future, and with this view the conferees
respectfully submit the following suggestions:—

It is not to be questioned that, in the absence of any express
rule or uniform usage, documents may be transmitted from
either branch of our Legislature to the other, in such mode as
the branch transmitting the same may direct, provided the
documents are duly authenticated, and the mode not in itself
disrespectful. It cannot be supposed that any abuses could
occur under the operation of this principle, and if it is not con-
formed to, honest differences of opinion may arise, as they
have arisen, between the branch which transmits, and the
branch which receives, on mere technical points; and thus con-
troversies may spring up which there is no common arbiter to
settle, in which neither party can compel the other to give way,
and which can produce, to use the most moderate terms, no
public benefit.

For similar reasons, the conferees would suggest the expe-
diency of discontinuing the practice of messages between the
two branches, except such as are in the nature of announce-
ments, and propositions for conventions. The custom of com-
municating by message was once far more general than at
present, and was copied from the English practice, but has



1546.] 11SENATE.—No. 92.

been greatly narrowed down in succeeding years. The ordi-
nary mode of communicating by writings duly authenticated,
is certainly more simple, direct, and unostentatious, and par-
takes more of the general character of the legislation of this
Commonwealth, which is conducted with much less pomp and
circumstance, though, it is apprehended, with no less real de-
corum, than that of older countries.

These suggestions could be carried into full effect only by
the action of both branches, and are made as subjects of con-
sideration. The next suggestion relates to the special rule of
the Senate, which forbids amendments to engrossed bills and
resolves. This rule ought, in the judgment of the conferees,
to be rigidly adhered to, and should be departed from only on
weighty and extraordinary occasions. The practice of adopt-
ing such amendments has greatly increased within a very re-
cent period. Of thirteen cases which have occurred within a
period of nine years, it appears that no less than eight have
taken place during the last and the present sessions. The
conferees cannot but consider the practice an irregular and in-
jurious one, rendering it difficult to know when a question is
finally settled, or how suddenly it may be revived, and strong-
ly tending to encourage careless legislation. The conferees
think, for the same reasons, it might be expedient to go further,
and to provide, on the part of both branches, that bills and re-
solves should be put on their final passage after being read the
last time, in the manner described in the 4th proposition made
to the conferees of the House, as hereinafter stated, but they
do not deem it necessary to dwell on this point as such a
change seems impracticable at this time.

The conferees held a full and free communication with the
conferees on the part of the House, at a conference on the even-
ing of March 28. After some conversation on the course hith-
erto taken by the two branches, your conferees made the fol-
lowing propositions as means of obviating or adjusting difficul-
ties for the future: —

Ist. To recommend, on each side, the adoption as an express
joint order, of the parliamentary rule already quoted from the
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46th Section of the Manual, providing that when either House,
in the judgment of the other, has departed from parliamentary
methods, the party complaining shall ask a conference.

This was rejected by the conferees on the part of the House.
The conferees certainly regret this rejection, but it may be
deemed of less consequence, as the rule in the Manual is un-
questionable, and the effect of adopting it, as an express joint
order, would be merely to make it better known.

2d. The conferees further proposed the adoption of the 4th
joint rule of Congress, with an amendment,—if thus adopted,
the rule would provide that Messages might be sent by such
persons, and on such occasions, as a sense of propriety in each
House might dictate.

This was, in like manner, rejected by the conferees of the
House

3d. The conferees proposed that it should be recommended to

each branch to adhere rigidly to its ownrule prohibiting amend-
ments to engrossed bills. And

4th. The conferees further proposed that each branch should
so alter its rules, that bills and resolves after their last reading,
should pass finally, and that the presiding officers should sign
the same, without anyr further vote, after proper examinations
by the Committees on Engrossed Bills.

Both these propositions were rejected by the conferees of the
House. The reasons which led the conferees to make these
propositions, will sufficiently appear from the former part of
this report. They have forborne to make any statement of the
arguments of the conferees of the House, from a wish to avoid
all mistakes, the conference having been carried on entirely by
conversation.

The conferees on the pan of the House made the following
proposition, viz : that a joint rule be adopted expressly requir-
ing that, in future, all amendments to engrossed bills should
bo proposed by message and replies be returned in like manner.
This proposal the conferees were compelled to reject on princi-
ples laid down above, if for no other reason.

The conferees further urged on the conferees on the part of
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the House, the taking of the Resolve and Amendments, and
laying them before that branch, in compliance with the provis-
ions of the 46th Section of the Manual, which states, “that in
all cases of conference asked after a vote of disagreement, &c.,
the conferees of the House asking it are to leave the papers
with the conferees of the other.” A different view of the case
was taken by the conferees of the House, and they declined
receiving the papers.

The resolve and amendments are now de facto in the cus-
tody of the Senate, and the question is, what order, if any, shall
be taken thereon. Ought the Senate to decline all further ac-
tion, and thus suffer the resolve as well as amendments to be
lost? This course the conferees cannot recommend. The re-
solve in its present shape has once passed both branches, and
seems to be an important and useful one. It is, as before ob-
served, in the hands of the Senate, and the mode in which it
came there is not one for which the Senate is answerable, and
it does not seem desirable that a measure of value to the pub-
lic, should be given up, out of regard to a state of circumstances
of a novel character, which we ought not to anticipate will
occur again.

The only question remaining is on the proposed amendments.
The conferees have already recommended in strong terms, an
adherence to the rule forbidding the amending of engrossed bills
and resolves, and, after a careful review of these amendments,
they can find nothing in either of them which should warrant
a deviation from that rule. They are both, in a great degree,
matters of phraseology, and of no moment in a legal point of
view. The conferees, therefore, recommend that the Senate
reconsider the votes by which these amendments were adopted,
and pass the resolve as originally engrossed.

Respectfully submitted

JOHN C. GRAV
EDM. KIMBALL, JR.
CALVIN WILLARD,

Conferees on the part of the Senate








