
SENATE,™.No.No. 11.

To the House of Representatives :

I transmit herewith, for the information and use of the Leg-
islature, the Report of the Commissioners appointed by virtue
of the resolves of 1846, chap. 128, to examine the position of
the fiats in part of the harbor of Boston.

GEO. N. BRIGGS.

Council Chamber, Jan. 26, 1847.

Commpiitntaltlj of iHaßßartjttßtUß.
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To His Excellency George N. Briggs, Governor of the Com-
monwealth of Massachusetts:

The undersigned, commissioners appointed under the resolve
of the Legislature, approved April 16th, 1846, “ to ascertain
what private rights will be affected by adopting the precautions
and restrictions recommended and pointed out in the report and
plans of the commissioners appointed for the survey of the
South Bay, Charles River, and Mystic River and Pond, —what
is the value of those rights, and what amount of compensation
will be required by the proprietors for the necessary interfer-
ence with them;” “also, to examine the wharves and other
structures that have been built or extended on the borders of
the harbor of Boston, or within its channels, by permission
from the Legislature, granted since the establishment of the
line recommended by the commissioners in the year 1837, or
otherwise, and to report the facts in all cases of violation of the
law,”'—having attended to the several duties therein specified,
ask leave to report:

That, after publishing notice, as required by the resolve, the
commissioners met, agreeably thereto, at the hall over the Tre-
mont bank, in State street, in Boston, on Monday, the 23d day
of November, 1846, at 10 o’clock, A. M., and continued their
meetings, by adjournments, to Monday, the 30th day of the same
November, when the public hearings, under their commission,
were brought to a close. The commissioners, in regard to the
first branch of the power delegated to them, “ to ascertain,
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&c.have to state that as, in reference to Mystic River and
Pond, no specific recommendation was made in the report and
plans of 1845, of any particular improvement, no specific
claims for damages have been presented or examined under
their commission.

There was, however, an application made to the commis-
sioners, by agents purporting to act on behalf of the town of
Medford, to have the channel of Mystic River straightened in
three several places. Remonstrances were also presented
against the same, by those whose property and interests, it was
supposed, might be affected by such change in the channel of the
River. But as these improvements were not specifically recom-
mended, or pointed out in the report or plans of the commis-
sioners of 1845, the undersigned have not considered them as
coming within their commission, and, for that reason, have not
considered it necessary or proper to go into a more detailed re-
port of the advantages or disadvantages of the matters pro-
posed.

South Bay.

In South Bay, the only private claim presented for the con-
sideration of the commissioners, was by John Tenney and
Daniel L. Bradford, who represent, “ that the 10th line on the
plan, as laid down by the commissioners, would render value-
less to them about 120,000 feet of their flats, and they estimate
their damage thereby, to be twenty-five cents per foot for the
land of which they will be deprived of the use by the proposed
restriction line.” No other claim was presented of injury to
private rights by the adoption of the precautions and restric-
tions of the commissioners in reference to South Bay.

Charles River.

The plans and reports of the commissioners, in regard to the
flats bordering on this River, constitute a very large proportion
of the claims presented to the commissioners
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These claims for injuries done to private rights, by the adop-
tion of the lines proposed, are confined to the north side of
Charles River and above Cragie’s bridge, all within the city of
Cambridge.

By the plans and estimates submitted by the proprietors and
claimants of these fiats, there would seem to be, within the
limits specified, about 120 acres of flats between high and low
water mark, and within 100 rods of the high or upland bank
of Charles River, which would be cut off by the lines proposed
by the commissioners. The value placed on these fiats by the
claimants, varied, in the testimony submitted to the commis-
sioners, from $250 to $5OO per acre.

All the claimants who appeared before the commissioners,
professed to be ready and willing to relinquish all rights to the
flats beyond the line proposed, on receiving a fair compensation
for the same. The character and value of those rights form,
therefore, the only subject of controversy, if controversy
shall arise, so far as those claimants are concerned who ap-
peared before the commissioners. A brief exposition of the
law, therefore, on the subject, as far as it may be drawn from
authentic sources, may be proper to be presented by the Com-
missioners.

By the common law of England, the shores between high and
low water, where the tide ebbs and flows, belong to the sove-
reign. The legal title is held by him for the common use and
benefit of the whole people.

By the colonial ordinance adopted in the Colony of Massa-
chusetts Bay, in 1641, in pursuance of their charter of 1628,
this general common law right was modified as follows:

“It is ordered by this court, decreed and declared, that no
man shall come upon another’s property, without their leave,
otherwise than as hereafter expressed; the which clearly to

determine, it is declared—■
“That, in all creeks, coves, and other places about and upon

salt water, where the sea ebbs and flows, the proprietor of the
land adjoining, shall have propriety to low water mark, where
the sea doth not ebb above a hundred rods, and not more where
it ebbs further.” “Provided that such proprietor shall not, by
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this liberty, have power to stop or hinder the passage of boats
or other vessels, in or through any sea, creeks or coves, to other
men’s houses or lands.” Colony Laws, cap. 63, pp. 148—149.

The powers granted in the charter of 1628, to the Colony
of Massachusetts Bay, were “ cancelled, vacated and annihi-
lated,” by a judgment or decree in the English court of chan-
cery, in 1684.

But the charter of 1691, by which the Massachusetts and
Plymouth Colonies were united, restored the powers granted in
the former charter; and by the first chapters of the acts and
laws passed by the “ Great and General Court or Assembly of
the Province of Massachusetts Bay,” begun at Boston, June 8,
1692, it was ordained as follows :

<! Be it ordered and enacted by the Governor, Council and
Representatives, convened in general assembly, and it is here-
by ordered and enacted by the authority of the same, That all
the local laws, respectively ordered and made by the late Gov-
ernor and Company of the Massachusetts Bay, and the late
government of New Plymouth, do remain and continue in full
force in the respective places for which they were made and
used, until the 10th day of November next.”

This act revived, of course, and gave effect to the colonial
ordinance of 1641, within the Massachusetts Bay, until No-
vember 10th, 1692, and by the 7th chapter of the acts passed
at the same session, the following provision was made and
adopted :

!t Whereas, at the session of this court, in June last past, an
act was made, entitled an act for continuing the local laws, to
stand in force till November 10th, 1692, which act is near ex-
pired, and forasmuch as provision in many cases is not yet
made—-

-11 Be it therefore ordained by the Governor, Council and Rep-
resentatives in General Court assembled, and by the authority
of the same,

“ That the said act and every part of it be, and is hereby
revived and continued in full force, to all intents and purposes,
from and after the said 10th day of November, and shall so



6 SOUTH BAY, &c, [Jan.

continue until the General Assembly shall take further order.”
Province Laws, 229.

This last enactment gives permanency to the colonial ordi-
nance of 1641, and unless repealed, of which no trace appears,
would have been in force until the adoption of our present con-
stitution. By the 6th article of the 6th chapter of this consti-
tution, “ all the laws which have been heretofore adopted, used
and approved in the Province

, Colony or State of Massachusetts
Bay, and usually practised on in the courts of law, shall still re-
main and be in full force until altered and repealed by the Leg-
islature.” Constitution, cap. 6, art. 6.

It seems entirely clear, therefore, that the colonial ordinance
of 1641, has now the force, under our constitution, of a statute
within that portion of the Commonwealth formerly constitut-
ing the Colony of Massachusetts Bay. By this, therefore, as a
rule of property, all the flats within the scope of the present
inquiry are fully embraced, and must be finally determined.

The judicial decisions, also, on this subject, within the Com-
monwealth, from an early period, have been founded on, and,
so far as they have gone, been in accordance with this ordi-
nance.

The rights of the sovereign, by the common law, have given
place, to a certain extent, to the rights of the riparian owner,
and a qualified ownership has been constituted between high
and low water mark, in him, to the extent of 100 rods, on the
sole condition that such owner shall not, in the language of
the proviso, “by this liberty have power to stop or hinder the
passage of boats or other vessels in or through any sea, creeks
or coves, to other men’s houses or lands.”

The precise legal bearing or extent of this proviso, has not,
so far as the undersigned have been able to learn, been the
subject of any final and exact judicial determination.

But, construing the grant and the proviso together, as they
must be, both being equally in force and constituting together
an important rule of property, it seems clear, that while im-
portant public rights have been surrendered to the private own-
ers of adjoining upland, still other and important rights are
reserved to the public. The exact divisional line or the precise
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extent of the rights granted and the rights retained, depending,
as they do, upon the construction of an act of legislation, rests
with the judicial department of the government, when properly
presented; and until such determination shall be had, it will
not be reasonable to expect any great degree of certainty or
accuracy in estimating the comparative value each may re-
spectively claim in this species of property.

I. To the first inquiry, therefore, as to what private rights
would be affected by adopting the Reports and Plans of the
Commissioners of 1845, the answer is, that about one hundred
and twenty acres on Charles River, and about one hundred
and twenty thousand square feet in South Bay, would be more
or less affected, by adopting the precautions and restrictions
recommended and pointed out in the Report and Plans of said
Commissioners.

11. The second inquiry, as to the value of those rights, the
Commissioners have deemed it unadvisable to make any at-
tempt, for the reasons stated above, to answer, and especially
as no satisfactory result could have been attained without an
accurate examination and survey of every claimant’s title.
This would have been attended with an expense, deemed by
the Commissioners altogether disproportionate to any public
objects to be effected thereby, as the result of any inquiry on
this point, could not, of course, be obligatory on any of the
parties.

111. The third inquiry, as to the amount of the compensa-
tion which would be required by the proprietors, for the neces-
sary interference with their rights, the Commissioners answer;
that, so far as could be ascertained from the evidence submitted,
a sum from sixty to seventy thousand dollars would be required
to extinguish the claims, so far as presented and stated or sus-
tained by evidence before the Commissioners.

IV. Extension of Wharves, ifc. In order to satisfy the
last requirement recited in the commission issued to them. viz.
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to examine the wharves, &c., as hereinbefore set forth, the
undersigned have examined carefully the several acts of April
19th, 1837, March 17th, 1840, and March 6th, 1841, establish-
ing lines in the harbor of Boston, beyond which no extensions
of wharves or other structures shall be made, and also the nu-
merous acts granting leave to individuals and corporations to
extend separate wharves to said lines: they have, furthermore,
had the lines about the city proper, East Boston, South Bos-
ton and Charlestown, defined by Legislative acts, as above
stated, accurately resurveyed, with a view to discover all cases
of violation of the law.

It is presumed that the only infringements of law under the
head above suggested, must be found in violations of sections
3 and 4, of the act of April 19th, 1837, chap. 229, which are
repeated in the 6th section of the act of March 17th, 1840,
chap. 35, or in violations of the restrictions or provisoes con-
tained in the private acts above referred to. Sections 3 and 4
of the act of April 19th, 1837, are in these words;—

“ Section 3.—No wharf, pier, or building, or incumbrance
of any kind, shall ever hereafter be extended beyond the said
line, (meaning commissioners’ lines,) into or over the tide water
in said harbor.

“ Section 4.—No person shall enlarge or extend any wharf
or pier, which is now erected on the inner side of said line,
further towards the said line than such wharf or pier now
stands, or than the same might have been lawfully enlarged or
extended before the passing of this act, without leave first ob-
tained from the Legislature.”

Beginning at the South Boston free bridge on the city proper
side, the Commissioners found the wharves named below,
either extended towards the Commissioners’ lines, without
leave from the Legislature, or beyond them, as specified in
each case.

Ist. The Old Foundry wharf, (so called,) near South Bos-
ton Free Bridge, has been extended since the year 1837, with-
out authority, towards but not beyond the line established by
law.

2d. Amory’s wharf, on Sea street, now owned by Mr.
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Thomas House, extended by an act of the Legislature, of
March 16th, 1841, projects 4J feet beyond the established line.
In this case, however, it was in evidence before the Commis-
sioners, that the wall on the channel had been pressed out, by
the filling behind the same, a greater distance than that above
stated, and this evidence was corroborated by local appear-
ances.

3d. Tileston’s wharf, on Broad street, extended by an act
of the Legislature, of February 28th, 1845, has its northerly
corner 5| feet beyond the line established.

4th. Prdntice’s wharf, on Broad street, extended by a Legis-
lative act of February 28th, 1845, has its northerly corner 7%
feet beyond the established line.

In the two cases last above noted, it was stated to the Com-
missioners that the proprietors of said wharves, in locating the
line from the “east angle of Wales’ wharf to the east corner
of Russia wharf,” established by the act of April 19th, 1837,
to which they had authority to extend, assumed for the ter-
mini of said line, the extreme line of batter of the walls of
said wharves, at said angles or corners, instead of the corres-
ponding points on the capsills as indicated on the Commission-
ers’ plan. If the mode adopted by the proprietors be deemed
correct, it will justify the alleged encroachment in the case of
Tileston’s wharf, and all but 3 feet of that in the case of Pren-
tice’s wharf.

sth. Liverpool wharf, owned by Daniel Prescott and David
Chapin, and extended by a Legislative act of April 4th, 1838,
has its face on the channel, between 1 and 2 feet beyond the
line as established; said face has, however, evidently been
pressed out by the earth filling behind the same.

6th. Packard’s wharf, between Fort Hill and Arch wharves,
has been extended, since 1837, to the line established, without
leave from the Legislature.

7th. Mr. John H. Pearson’s floating dry dock has its nor-
therly pier extended 1| feet beyond the line established.

Bth. Lincoln’s wharf, on Commercial street, near Union
wharf, has been extended, since 1837, to the line established,
without leave from the Legislature.

2
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9th. Bartlett’s wharves, on Commercial street, owned by
James Bartlett, and extended by an act of the Legislature, of
April 25th, 1838, are illegally carried out, as follows;—

His south wharf, adjoining Gray’s wharf, (so called,) pro-
jects 7 feet beyond the line established. His north wharf, for-
merly called Smith’s wharf, projects at its northerly corner 25
feet, and at its southerly corner 15 feet, beyond the line estab-
lished.

10th. Thompson’s wharf, just south of Chamberlain’s wharf,
built upon piles, projects at its southerly corner 39 feet, and at
its northerly corner 48J feet beyond the established kne.

11th. James Ingersoll’s wharf, between Yinal’s and Cham-
berlain’s wharves, extended by Legislative act of April 19th,
1837, projects on piles, 8 feet beyond the line.

12th. Spaulding’s wharf, at the foot of Poplar street, projects,
at its northerly corner, 9| feet, and at its southerly corner, ISJ
feet beyond the established line, and is a solid structure.

13th. Taylor’s wharf, at the foot of Poplar street, and on the
south side of the same, projects, at its northerly corner, 37 feet,
and at its southerly corner, 24 feet beyond the line, and is a
solid structure.

14th. John Hoppin’s wharf, on Charles street, extended by
acts of the Legislature of March 15th, 1844, and March 17th,
1846, projects, at its northerly corner, 5 feet, and at its south-
erly corner, 4| feet beyond the established lines.

Charlestown Wharves.

Ist. The first wharf east of the Charles River Bridge, for-
merly Austin’s wharf, but now or lately owned by the Charles-
town Wharf Co,, has been extended under a Legislative act of
February 23d, 1841, and at the corner next to said bridge, pro-
jects 3 feet beyond the established line.

2d. Hamilton Davidson’s wharf, extended by a Legislative
act of February 27th, 1841, projects 3 feet beyond the estab-
lished line.

3d. The projecting portion of the Fitchburg Rail-road Co’s
long wharf, between Warren and Prison Point bridges, is eon-
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structed with its easterly corner 18 feet, and its westerly corner
3 feet beyond the established line.

East Boston Wharves.

Ist. The Eastern Rail-road Go’s wharf, extended by a Legis-
lative act of March 17th, 1841, is constructed with its outer
piles 16 feet beyond the established line.

2d. A. C. Lombard’s wharf, (first wharf north of Ferry
wharf,) projects, at its northerly corner, 24 feet beyond the es-
tablished line. Its southerly corner falls within the line.

3d. The new Dry Dock wharf, (formerly Tuttle’s wharf,)
projects, at the northerly corner of the north pier, 17 feet be-
yond the established line.

South Boston Wharves.

Ist. Seth Adams’s wharf, built on piles, projects, at its north-
erly corner, 14J feet, and at the southerly corner, 8J feet be-
yond the established line.

2d. George C. Thacher’s wharf, extended by a Legislative
act of February 27th, 1845, has its face pressed out by the
back filling, between 3 and 4 feet beyond the established line.
As extended originally, it was evidently within the line.

3d. Boston Wharf Company. The essential facts in the case
of the Boston Wharf Co., are as follows:

The said company was incorporated by an act of the Legis-
lature of April 16th, 1836, chap. 259. In this act they were
authorized to purchase and hold a tract of land and flats, mea-
suring 822 feet in width on First street, beginning at a point
in the northerly side of said street, about 417 feet easterly of
Turnpike street and embracing the flats in front of said street,
“ as far as private rights to said flats extend.”

Having purchased the land, &c., above described, they pro-
ceeded in the spring of 1836, and for several succeeding years
were engaged in enclosing and filling said flats, to the extent of
100rods, or 1650 feet, for the purpose of forming solid wharves,
docks, &c. They then petitioned the Legislature of 1845, for
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leave further to extend the wharf on the Commissioners’ line,
established by the act of March 17th, 1840, and after due pro-
ceedings were had both before the Committee on Mercantile
Affairs and Insurance, and the Judiciary Committee, an act in
their favor was passed, and approved by the Governor March
26th, 1845, which is as follows :
“ An act to authorize the Boston Wharf Company to extend

their wharf;
“ The Boston Wharf Company are hereby authorized and

empowered to extend and maintain their wharf in South Bos-
ton, in the direction in which it now runs, as follows, to wit:
on the westerly side thereof by the line established by an act
concerning the harbor of Boston, passed on the 17th day
of March, in the year 1837 (1840), and running from
the southerly angle of the above-mentioned commissioners’
line to a point in said line 1400 feet northerly from the said
angle, and thence easterly to the easterly line of the wharf
continued—-

“Provided, that the said corporation shall not extend nor
maintain the extended part of their wharf over any creek or
channel, and shall have the right to lay vessels at the side and
ends of said wharf, and receive wharfage and dockage there-
for; provided that the provisions of this act shall in no
wise affect the legal rights of any persons or corporations
whatever.”

Under this act, the company proceeded to drive piles and
lay their wall to the extent of 1400 feet from the angle afore-
said, and, in so doing, they crossed a sheet of water which lay
between their wharf and the Oyster Banks, so called. At the
December term (1845) of the Municipal court, they were in-
dicted for this proceeding, and application was made to the Su-
preme Judicial court for an injunction to stay the company’s
works. A temporary injunction was granted, and the com-
pany stopped their works upon notice of the same, and said
indictment has been continued and is now pending against the
company.

The Commissioners, since their appointment, have exam-
ined the sheet of water above referred to, several times, and
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have had it carefully surveyed and sounded by the officers of
the United States coast survey, who have been officially en-
gaged in the harbor of Boston, during the past season. The
plan of said surveys, which they present herewith as a part of
their report, indicates the extent and width of said sheet of
water, together with the soundings, which are reckoned from the
plane of the lowest tide observed during two months of daily ob-
servations. This plane is 16 and 8-10 feet below the level of
the coping of the dry dock at Charlestown. But, from obser-
vations which were made for four years during the building of
said dock, a lower tide than that above noted is recorded, the
same having been at a depth of 17 and 42-100 feet below the
coping aforesaid; and as in this State it has been held that
the lowest tide known should be adopted as the basis of
such investigations as we have made, the soundings given
on the plan, which are most of them two feet and three feet,
may be properly diminished by the amount of 7 and 4-10
inches.

These are the “facts” which the commissioners feel called
upon to record under the authority from the Legislature, and
they neither make nor express any inferences. In relocating
the harbor lines established by the acts of the Legislature, the
undersigned found a slight discrepancy between the line com-
mencing at the Boston side of Warren bridge, as indicated on
the plan made by the commissioners, appointed in 1839, by au-
thority of the Legislature, and the same line, as described in
section 3d of the act of March 17th, 1840, which commences
with these words ;

“ The line between the Warren bridge and
the Boston and Roxbury mill-dam, on the Boston side of the
channel, begins at the easterly end of the south abutment of
Warren bridge, and runs by the face of said abutment to the
west angle of the same.”

The line, as indicated on the plan aforesaid, we found'to be
86 feet from the face of said abutment, and the former com-
missioners were evidently misled a little as to the precise lo-
cality of this abutment, for the line as described would cut off
the ends of some of the wharves which were built at the time
of the passage of the act.
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The Commissioners would, therefore, suggest that section 3d
of the act of March 17th, 1840, be amended so as to conform
to the plan above referred to.

All which is respectfully submitted by

JOSEPH BELL,
EZRA LINCOLN, Jk.

Commissioners.
December Ist, 1846.
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