
SENATE....;No. 80.

Ordered, That the Committee on the Judiciary be instructed
to report what legislation, if any, is necessary to make the
stealing of articles, of the description of fixtures to real estate,
larceny by law, and punishable, according to the circumstances
attending it, as if the same were personal property.

C. L. KNAPP, Clerk.

(Cmmnontoealtlj of i&assactjttsetts.

In Senate, February 17, 1851.
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The Committee on the Judiciary, who were directed, by an
order, of the 17th of February last, “ to report what legisla-
tion, if any, is necessary to make the stealing of articles of
the description of fixtures to real estate, larceny by law, and
punishable according to the circumstances attending it, as if
the same were personal property,” have considered the sub-
ject and

That they have received a bill drawn up by Mr. Justice
Rogers, of the Police Court of the city of Boston, with a state-
ment and explanation of its provisions. As this statement fully
explains the objects and purposes of the Bill, the committee
herewith present the same to the Senate, and report the accom-
panying Bill.

For the committee,

CHAS. THEO. RUSSELL.

(£ommontotal«j of iftassacJjusctts.

In Senate, April 18, 1851.

REPORT:
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The following is a copy of the Explanations given by Judge
Rogers, upon the Bill drawn by him for the protection of
Real Estate against Larceny.

Offences are of two kinds. In one kind, malice is an ingre-
dient, and in the other, fraud. In the former, the motive of the
offender is to injure another; in the latter, it is to gain some-
thing for himself. The sections in the 126th chapter of the
Revised Statutes concerning “criminal trespasses,” or, as it is
often called in the books, “ malicious mischief,” protect real
property against malicious, wanton and wilful injuries; but
depredations committed for the sake of gain to the offender, are
not within the statute. The offences there described, are those
in which the intent is to injure the owner, and if the defendant
should prove that his intent was, like that in larceny, “ for the
sake of gain,” he must be acquitted from any charge founded
on those sections.

No person, who should take and carry away fruit or vegeta-
bles, or any parts of buildings, in the same manner and with
the same intent as persons steal personal property, can be pun-
ished by our present laws, except in one instance. If anything
which is part of the freehold, be severed before taking, and left,
and then afterwards by another act, which is not a continuance
of the taking, be carried away, so that the severance and the
carrying away are two distinct acts and not parts of the same
transaction, then the severance changes the thing into personal
property, and the taking and carrying away of such personal
property may be a larceny by the present laws. In most cases
the severance and carrying away are not distinct transactions;
and where they are such the prosecution would seldom be able
to prove it, so that this application of the law of larceny has
practically given no protection to real estate. The only way to
protect real property from such depredations seems to be, to

EXPLANATIONS.
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make such parts of it as can be severed and carried away the
subjects of larceny, in the same manner as personal property is.

But this cannot be done, by enacting that larcenies may be
committed of real estate as well as of personal, or some such
simple enactment. For if real estate may the subject of larceny,
the question still remains, What will constitute a larceny of
real estate? Shall the incidents, which constitute the statute
larceny, (in Rev. Stat., ch. 126, $$ 29 and 30,) constitute a
larceny of real estate ? Then no tenant is safe. Shall a breach
of a contract for possession put an end to such contract, and
make a subsequent conversion a larceny in real as in personal
estate? Such an application of the law would be exceedingly
dangerous. How are the cases settling the possession or own-
ership of personal estate to be applied to real estate, when the
law of possession is so different? Does a bailment resemble a
letting of real estate, so that cases concerning the one can de-
cide questions Concerning the other? How far can a tenant at
will, a tenant at sufferance, or one having a license to cut grass,
raise a few vegetables, or dig turf, be brought, by analogical
reasoning, within the law concerning carriers, warehouse men,
pawnees, borrowers, bailees for work and labor, and the like?
While this is uncertain, it is very dangerous to the rights of
owners, and still more so to the liberty, fortunes and happiness
of the accused. Any one familiar with the criminal law might
extend these interrogatories to a great length, and raise many
more difficulties. It is plain, from what has been already said,
that it would be better to apply the principles of the law of
jeal estate to the settlement of questions of the ownership, in
'larcenies, of real property, (that is, to the questions, from whom
and by whom such larceny can be committed,) rather than to
attempt to apply to real estate the decisions concerning the
ownership of personal property by strained analogical reasoning.

And if it is best to apply the law of real estate to the settle-
ment of these questions in larceny of real property, it is best
that this should be done by the statute creating the offence, or
that they should be left to be settled by the supreme court, as
they arise. It has taken several hundred years to settle these
questions concerning personal property, with the aid of all the
courts in Great Britain, when the property stolen was frequently
large, and the punishment heavy and often capital. But real
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estate with us suffers from continual petty depredations, rather
than from single larcenies of large amount. The cases will
most of them be within the jurisdiction of trial justices and
police courts. As the punishments in small cases will not be
very heavy, there will probably be few appeals, and in still
fewer cases will,the defendant bear the expense of carrying the
case to the supreme court. A very long period of time (a
hundred years at least,) will therefore elapse before the ques-
tions, “from whom and by whom such larcenies can be com-
mitted,” would be settled by the supreme court. In the mean
time the law must be administered by trial justices and police
courts, not very conversant with the law of real estate. There
will be a great variety in the decisions, and counsel will be
able to make objections, which the justice may not be able to
answer, and many offenders may escape. The law will afford
very little protection to property as long as prosecutions are so
often defeated in this way. To remedy this evil the statute
must describe the offence, and if this is done at all, it ought to
be done by a complete definition. For if part of the definition
is in the statute and part in the books, this may occasion diffi-
culty.

The definition in the first section, by following the common
law provision respecting larcenies of personal property, that
where there is trespass, actual or constructive, there is no lar-
ceny, provides that the larceny must be from a person upon
whom the trespass is committed, and by the person who com-
mits the trespass. If every justice, who tries a case, has the
whole law of trespass on real estate at his fingers’ ends, this
will be enough, but if he has not it will leave as many difficul-
ties as existed before. On the whole, the only sure way to
make the law both effective and safe, to prevent the escape
of offenders by the objections and ingenuity of counsel, and to
secure the rights of the accused, is to describe the persons from
whom the larceny may be committed, and whose property the
thing stolen shall be charged to be, and the persons who have
no such right to property, that the taking of it by them cannot
be a larceny. This renders the fourth and fifth sections neces-
sary.

By the provisions of this act, stealing parcel of the realty
from the inside of a dwelling-house, shop, &c., or at a fire,
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would be an aggravated larceny, and courts would have juris-
diction, as they have in aggravated larcenies of personal estate.

This act will make the taking of real estate, with intent
to steal, a felony; and no owner could maintain a civil action
for acts, which constitute a felony. Without the sixth section,
if owners suffered depredations by persons, who committed
them for the sake of obtaining the property taken for their own
benefit, they could obtain no recompense from the offenders by
a civil action, whether they prosecuted criminally or not.
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BE it enacted by the Senate and House of Representa-
tives, in General Court assembled , and by the authority of
the same, as follows:

1 Sect. 1. Whoever by a trespass, with intent to
2 steal, shall take and carry away anything which is
3 parcel of the realty or annexed thereto, the property
4 of another of some value, against his will, shall be
5 guilty of such simple or aggravated larceny, as he
6 would be guilty of if such property were personal
7 property.

1 Sect. 2. Any person may become an accessory
2 before or after the fact to such larceny, or a receiver
3 of the property stolen, in the manner in which he
4 would become such if the property stolen were per-
-5 sonal, and shall be punished in the same manner.

1 Sect. 3. Such courts and justices shall have juris-
-2 diction of such simple or aggravated larcenies, and

crommontotaltij of i&assartjtijmts.

In the Year One Thousand Eight Hundred and Fifty-
One.

AN ACT
Concerning Larceny of Real Property.
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3 of the offence of being accessory before and after the
4 fact, to the same, or receiver of the property stolen,
5 in any of the same, as would have jurisdiction, if the
6 property so stolen were personal.

1 Sect. 4. The stealing of such real property, may
2 be a larceny from any one or more tenants, sole, joint
3 or common, in fee for life or years, at will or suffer-
-4 ance, mortgagors or mortgagees, in possession of the
5 same, or who may have, at the time of the larceny,
6 an action of trespass against the offender, for a tres-
-7 pass at the same time upon the same, but not from
8 one having only the use or custody of the same.
9 The larceny may be from a wife in possession, where

10 she is authorized by law to hold such property as if
11 sole, otherwise her occupation may be the possession
12 of the husband.
13 Where property, which was of a person deceased
14 is stolen, it may be a larceny from any one or more
15 heirs, devisees, reversioners, remainder men or others,
16 having a right upon such decease to take possession,
17 but not having entered, as it would be after entry.
18 The larceny may be from a person unknown, when
19 it would be such if the property stolen were personal.

1 Sect. 5. Such larceny cannot be committed by
2 one, against whom no action of trespass could be
3 maintained for acts like those constituting the lar-
-4 ceny, but may be committed by those having only
5 the use or custody.

1 Sect. 6. Nothing in this act shall prevent any
2 civil action, which might have been maintained, if
3 the same had never been enacted.


