
SENATE.....No. 32.

To the Honorable the Senate and House of Representatives ,
in

General Court assembled:—

The Boston and Maine Railroad respectfully represents, that
it has seen a Memorial presented to your honorable bodies,
signed by Wm. D. Northend, Esq., and sixteen others, a com-
mittee of the Danvers Railroad, and being No. 13 in the printed
Senate documents, in which certain charges are made against
the Boston and Maine Railroad, as to most of which it first
learned from said Memorial that such complaints existed, and
in respect to which it respectfully remonstrates ahd states :

That it is true that said Danvers Railroad was chartered in
1852, and that in the same year it was authorized to lease its
road to the Boston and Maine Railroad and that a lease was
accordingly executed in May, 1858, (a previous contract having
been made with the Newburyport Railroad,) and that in 1855
authority was given to purchase said Danvers Railroad on cer-
tain conditions ; and that your remonstrant executed the con-
tract with the Eastern Railroad, set forth in said Memorial.
But almost all the other things set forth in said Memorial as
facts, are either entirely unfounded, or arc very incorrectly
stated. And in particular your remonstrant says:—

Ist. That it has no knowledge what the exigency was on
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which the said Danvers Railroad was chartered, any further
than the charter itself discloses the exigency, as it was in
no way a party to the application for the charter, nor present at
the hearings on the petition, nor has it been otherwise informed
thereof.

2d. That it is not true that any business likely to be done
on said Danvers Railroad would be sufficient to make it profit-
able after paying the rent, or even to pay said rent; and your
remonstrant at first refused to take a lease of it, and finally con-
cluded so to do solely for other reasons of policy disconnected
with said road itself, and therefore preferred to pay a rent of
five per cent., with an obligation to account for any surplus,
rather than six per cent, without such obligation.

3d. That, with the exception of a small amount in regard
to which it long since settled with the memorialist, your remon-
strant is in no way in fault for the excess of cost of the Dan-
vers Railroad over the amount limited in the lease as a basis of
rent, it having, in no respect, interfered with the construction
thereof any further than to see that it was constructed as pro-
vided for and agreed in the lease itself, and never having made
any estimate of its own as to said cost, which was fully esti-
mated by the engineer of the Danvers Railroad before the lease
was ever agreed on, and Mr. Hayward’s opinion was given on a
very cursory examination, and without any pretence to reliable
accuracy. That your remonstrant, on information from the
President of the Danvers Railroad, believes, that said excess of
cost, whatever it may have been, arose from a rise in the price
of iron, and from unforeseen difficulties in a deep cut, and from
erroneous calculations of their engineer. That the particu-
lar route was selected before said lease was made. That the
fact that the capital of said Danvers Railroad was fixed at
§lOO,OOO before your remonstrant had ever been consulted with
as to the cost, shows that the errors in the estimates are not
chargeable to it. That in fact the limit set in the lease as to
cost, was §20,000 higher than the highest estimate of the engi-
neer of the Danvers Railroad, in whom they professed to have
great confidence.

4th. Your remonstrant denies that any of its officers ever
“assured the Directors of the Danvers Railroad,” that it would
provide for the debts of the Danvers Railroad. They had no
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authority to give such assurance, and their Directors had no
reason, from any thing said or done by any officer of your
remonstrant, to think they had any such authority ; and, though
repeatedly applying for assistance, have never alleged any obli-
gation, on the part of your remonstrant, to render it. That
your remonstrant believes, that if the subscribers to the stock
should be called upon to pay their subscriptions, there would
be little if any debt not provided for, as $lOO,OOO was sub-
scribed for by persons certified to be responsible, and, by their
reports to the legislature, only about $64,000 has been paid up.

sth. In regard to the change of route once proposed, by
adopting part of the line of the South Reading Branch Rail-
road, which the Eastern Railroad had asked leave to discontinue,
your remonstrant admits that it first requested the Danvers
Railroad to refuse to assent to such change, but it soon with-
drew such request, and an assent was given. And it further
says, that the change would have been illegal unless the South
Reading Branch Railroad was discontinued, and the legislature
refused, (partly on the opposition of one of the signers of the
Memorial,) to permit such discontinuance, and that whether
such change would have caused a saving in expense, would have
depended entirely on what was paid to the Eastern Railroad, in
respect to which no bargain was agreed upon. And it denies
ever having agreed to pay any excess of cost caused by such
refusal.

6th. That the connection with the Salem and Lowell Rail-
road was broken off by that road itself, greatly to the surprise
of your remonstrant. That the terms of connection were very
unfavorable to the interests of the Danvers Railroad, and only
submitted to as an experiment, in compliance with the request
of the officers of the Danvers Railroad. That your remonstrant
has been, and is ready to renew the same on any fair terms,
and has offered so to do. But it says that the line cannot be
made profitable unless to a party to whom great favor is shown
in the division of receipts, to the detriment of the other parties.

7th. They aver that they have managed said road to the
best of their ability. That during most of the time since its
opening they had not the motive which it is alleged they now
have in regard to running it, and indeed, managed it pretty
much as the President of the Danvers Railroad suggested, and
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without any complaint from him of unfairness ; and that since
the making of said contract with the Eastern Railroad, they
have continued their former management of the Danvers Rail-
road, and have had no complaint of unfairness ; but on the con-
trary, an express disclaimer of any serious complaint on the
score of the mode of running the road, made a short time be-
fore said Memorial was filed, and that so far from said road
having been unfairly managed since the contract now com-
plained of, it has done better and yielded a larger return, in
proportion to expense, than it did before.

And in addition to the above denials of the particular facts
alleged in said Memorial, they say that the mode in which they
shall manage said road, is the subject of express contract; for
the breach of which, an action will lie at law, and that a suit
is now pending between them and said Danvers Railroad on
that subject, and to enforce the payment of said excess of cost
of said road over $150,000 ; and they submit that it would be
not only uprecedented, but also unjust, and contrary to funda-
mental principles of government and of the constitution, for the
legislative department to interfere in a suit by directly or indi-
rectly hearing the proofs and settling the rights of either party.

That they are under the burden of complying with all the
stipulations of the lease under which they are acting, and,
complying with them, they have a right to the full possession
of the privileges it confers.

And they further submit, that said Danvers Railroad is in
equity barred from attempting to change the respective positions
of the parties, by compulsory legislation, on account of said
contract with the Eastern Railroad, by the fact that since that
contract was made, and long after it was well known to the
agents of said Danvers Railroad, they applied to your remon-
strant for assistance to enable them to comply with their
obligations under said lease, without which assistance your
remonstrant Avould have been free from all further obligations
under that lease, which assistance was given, and thus, and
thus alone, the Danvers Railroad was enabled to claim from
your remonstrant any right whatever under said lease ; and
that by electing to ask for and receive such assistance, they are
as truly disabled from alleging such contract as a private injury
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as if it had been made and was known before the lease itself
was signed.

Wherefore, said Boston and Maine Railroad respectfully
remonstrates against any legislation founded upon the existence
of any cause of complaint against it, on the part of said Danvers
Railroad.

And so far as said Memorial sets forth any matter of public
interest, said Boston and Maine Railroad bogs leave to say,
that when it made said contract with the Eastern Railroad, it
made it believing, and it still believes, that it was legal and
that it is founded on just principles, and submit themselves to
such general legislation as, to your honorable bodies, it shall
seem that the general good requires.

THE BOSTON AND MAINE RAILROAD,
By James Hayward, President.




