
HOUSE No. 30.

House of Representatives, January 27, 1876.

The Committee on Elections, to whom was referred the
petition of John C. Stimpson, for the seat as representative
from the 18th Essex District, now occupied by Amos F.
Breed of Lynn, having met the parties and heard their evi-
dence and the arguments of counsel, submit the following

REPORT:
The petitioner claimed to have been duly chosen represen-

tative from said district and prayed for a recount of the votes
cast therein, alleging that several varying declarations of the
vote were made in ward three in the city of Lynn (which
ward, with the town of Swampscott, constitutes said district) ;

and that the final declaration did not correctly represent the
true vote of the ward. The other allegations of the peti-
tion were waived.

The evidence tended to show that the declaration of the
vote for representative, made by the warden of said ward im-
mediately after closing the polls, was erroneous. The ward
officers recounted the ballots immediately after said declara-
tion and found seven more votes for the sitting member and
one less for the petitioner than had been declared. There-
upon another recount was had of the votes for these two can-
didates (no discrepancy between the first and second counts
having been discovered as to the others), the result of which
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confirmed the second count, and this was the result finally
declared. The sitting member appeared to have two hundred
forty-three votes and the petitioner one hundred sixteen. It
was admitted that the comparison of the vote of the two
precincts showed a plurality of eleven in the district for the
sitting member.

The evidence tended to show, also, that at the municipal
election in Lynn, held in December following the state elec-
tion, at which time the same persons were in office in ward
three, several errors in the ward officers’ count were dis-
covered upon a recount by the board of aldermen. This
evidence was of doubtful admissibility, but the committee
saw fit to receive it.

The committee were of opinion that upon the foregoing
evidence the petitioner was not entitled to a recount. It is
well settled that the fact of a close vote, or that slight mistakes
are made in counting, apparently insufficient to alfect the
result, will not justify a recount. Greene's case, House Doc.
35, 1875 ; /Slate’s case, id. 59 ; Taylor’s case, id. 65.

It appeared incidentally, however, that the clerks of the
two precincts composing the district did not meet to make up
their return and certificates, as required by law. The Act of
1874, chap. 376, sects. 27, 28, 30, is as follows :

Sect. 27. The clerks of cities, towns and wards, composing such
districts, shall meet at noon on the da}T following an election for
representatives, at the place so designated, and shall examine and
compare such transcripts and ascertain what persons have been
elected. If any error appears in a transcript or return, the clerks
shall forthwith give notice thereof to the officers required to make
the return, and such officers shall forthwith, in conformity with the
truth and under oath, make a new return, which, whether made with
or without such notice, shall be received and examined by said clerks
within two days after the time appointed for the meeting; and for
that purpose the meeting may be adjourned not exceeding two days.
No return shall be rejected when the number of votes given for each
candidate can be ascertained.

Sect. 28. Such clerks shall at such meeting make out under their

hands a complete return of the names of all persons for whom votes
were given in the district, and the number of votes for each person,
and a record of the return shall be made in the book of records of
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tlieir respective cities, towns and wards, within four days after the
day of the meeting.

Sect. 30. When the clerks of cities, towns and wards composing
a district, at their meeting for the purpose, ascertain that a repre-
sentative is elected in their district, they or a majority ot them shall
make out duplicate certificates thereof, one of which they shall de-
liver into the office of the secretary of the Commonwealth, on or
before the first day of January following, and the other by a con-
stable or other authorized officer transmit to the person elected,
within ten days after the day of election.

The day of election was Tuesday, November 2, 1875. It
appeared that the clerks had no meeting in their official
capacity or for the transaction of any business until Thursday
evening, at which time they met at the store ofMr. Holden,
town clerk of Swampscott, and the return and certificates
were then and there made out. There was nothing to prevent
the meeting of the clerks at the time and place required by
the statute save that the clerk of ward three in Lynn was
not aware of the requirement.

It did not clearly appear that any place of meeting had ever
been designated under the Act of 1874, § 26, or Gen. Sts.,
chap. 8, § 11, but the evidence showed that for several years
the clerks had met at the town hall in Swampscott, with
possibly a single exception.

As this irregularity was not directly stated in the petition,
the question arose whether it should be considered. No
objection was made thereto, and the evidence being before
them, the committee held that they wore bound to consider
it and give it such effect as the law requires. Legislative
bodies, in the performance of such judicial functions as belong
to them, are not bound by the rules of pleading or evidence
except as they see tit; and the general opinion is that
investigations of this character, in which not only the parties
but the constituency, and indeed the entire Commonwealth
have an interest, should be conducted liberally and by such
rules as will, on the one hand, afford no protection to
irregularity or fraud, by which the will of the people may be
defeated, nor on the other, permit the acts of sworn officers
to be set aside without good cause. In Sharon , Cushing,
Storey & Josselyn’s Cont. Elec. Cases, 502, the house held
that evidence should not be received of a fact not alleged
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in (he petition, but this decision has not been followed.
Palmer's case. House Doc. 185, 1870; case of Pease et als.,
House Doe. 65, 1866 ; Freeman's case, C. S. & J., 545.

The committee being of opinion that the irregularity of the
clerks would not necessarily invalidate the election, the ques-
tion to he determined was of its effect upon the return and
certificates. This question, which is of some importance, was
argued by counsel and has been carefully considered.

If the provisions of section 27 are mandatory, it seems that
they can be satisfied only by strict compliance, and that a
direct violation of them will avoid the acts of officers so
offending. Dwarris on Statutes, 610, 611. ; Gush. Pari.
Laic, 201. It is unnecessary to consider what the result
would be in case the officers were prevented by unavoidable
accident or emergency from complying with the law, for the
fact here was otherwise.

The phraseology of the section, which is one element in the
interpretation of statutes, certainly indicates that the legisla-
ture intended to require strict compliance, and not merely to
indicate a course wffiich might be pursued or not, at the
pleasure of the officers. The clerks " shall ” meet at noon of
the day following the election, and "shall” examine and
compare, etc. If any error appears, they " shall forthwith ”

give notice to the returning officers, who " shall forthwith ”

make a new return, which "shall be received and examined
by said clerks within two days after the time appointed for
the meeting; and for that purpose the meeting may be
adjourned not exceeding two days.” Then, apparently, the
authority to make a return and certificate expires. The
purpose evidently is to require the result of the election to
be speedily ascertained and published, so that all persons con-
cerned may know the result. There are obvious reasons for
this requirement. To delay the ascertainment and declara-
tion of the result of an election always offers an opportunity
to fraud; and the statute affords abundant internal evidence
that the legislature had this in mind, and intended to erect
an impassable barrier against it. If the clerks, through their
own ignorance or caprice, can postpone their meeting until a
day beyond the time limited by law, it is difficult to see
why they cannot postpone it for a week or a month, the dif-
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ference being only in degree. One result of this would be
that the person elected could not be officially notified of the
fact within ten days, as the law requires, and perhaps not in
season to take his seat at the opening of the session; and
another, that in case no choice were effected at the election,
the district, through failure of the clerks to certify the fact at
the proper time, might be deprived partially, if not wholly,
of its right of representation in the succeding legislature.
See St. 1874, chap. 376, sects. 30, 32,33. A careful exam-
ination of the whole statute will disclose that while certain
provisions are manifestly directory, the language of all the
sections relating to the ascertainment, declaration, record and
return of the result of elections is such as to indicate the
intent of the legislature that all these provisions should be
strictly complied with.

In Haskell’s case. House Doc. 78, 1875, the committee
held that the provisions of the same statute relating to the
preservation of ballots and check-lists are peremptory. These
sections (§§ 40-44) are similar in phraseology to that now
under consideration, and evei-y reason for construing them as
peremptory seems also to apply here. It was also held that
the time for "forwarding returns or declaring the results of
an election” expires with the meeting of the clerks at noon
of the day following the election, or with the adjourned meet-
ing, held within two days, if such adjournment is had. The
report was recommitted at the suggestion of the committee
for the purpose of a recount, but the house seems, to have
assented to the doctrine. Davis’ case. House Doc. 69, 1872,
is to the same effect, and tends to show that in the opinion
of the house at that time, the St. of 1863, chap. 144, § 2,
of which section 41 of the present statute is a reenactment,
should be considered mandatory, and that acts done in vio-
lation of it are void. The same construction has frequently
been put upon other statutes in pari materia. Easthampton,
C. S. & J., 471; Dana, id. 551; Burlington, id. 460;
Charlestown, id. 518. In these cases it is held that statutes
similar to the act of 1874 in scope and phraseology must be
strictly construed, and that failure to comply with their pro-
visions wil 1 avoid the acts of the returning officers and in some
cases invalidate the election.
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The sitting member cited Lanesborough and New Ash-
ford, C. S. & J., 191; Holliston, id. 297; Belchertown, id.
421; Freeman's case, id. 547; Townsend's case, id. 642;
Plympton, id. 643, and Com. v. Ayer et als., id. 674.
Without entering into a critical examination of these cases, it
is sufficient to say that no one of them is directly in point,
and that they tend principally to the conclusion that an irreg-
ularity like that in question does not invalidate an election, if
the true result can by any means be ascertained, but that its
effect, if any, is to invalidate the return.

The committee were of opinion that the house ought not to
sanction a direct and palpable violation of the provisions of
this statute, nor establish a precedent that may hereafter
afford a cover to fraud. It is apparent that sound policy and
a due regard to the safety and purity of elections alike demand
that the requirements of so important a statute be strictly
and literally obeyed. The committee have not been influ-
enced, however, by any consideration of what may occur
hereafter, but have endeavored to base their judgment entirely
upon sound principles of construction and the weight of
authority. And they were unanimously of opinion that the
return and certificate made under the circumstances above
stated, in direct disregard of the provisions of a peremptory
statute, are invalid and must be sot aside.

As the rule is well established that an election shall not be
avoided if the true result can be ascertained independently
of the defective record or return, the committee, upon coming
to the above conclusion, proceeded to recount the ballots cast
for representative in said district, which were proved to have
been properly sealed and preserved, and which were produced
before the committee by the officers to whom their custody
belongs; and the result, which was as follows, showed that
the sitting member received in the district a plurality of eleven
over the petitioner :

In Swampscott :

Amos F. Breed had 27 votes.
John C. Stimpson had ...... 143 “

Samuel C. Pitman had 77 “

Abel Curtis bad 2 “
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In Ward Three, Lynn:
Amos F. Breed had 243 votes.
John C. Stimpson had 116 “

Samuel C. Pitman had 177 “

Abel Curtis had 4 “

Total Vote of the District:
Amos F. Breed, 270
John C. Stimpson, 259
Samuel C. Pitman 254
Abel Curtis, 6

The committee therefore recommend that the petitioner
have leave to withdraw, and they submit the accompanying
resolution.

For the Committee,

A. E. PILLSBURY.
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RESOLUTION

Concerning the Seat of Representative for the Eighteenth
Essex District.

Resolved, That whereas it appears from a recount by the
committee on elections of the ballots cast for representative
in the general court, at the election held in the eighteenth
Essex district on the second day of November, eighteen hun-
dred and seventy-five, that Amos F. Breed, ofLynn, received
the highest number of votes, it is hereby declared that said
Amos F. Breed was duly elected and is entitled to the seat
now occupied by him in this house.

Commomomltl) ot ittassadjusette.

In the Year One Thousand Kight Hundred and Seventy-Six.


