
HOUSE No. 144

House of Representatives, March 7,187G.

The Committee on Elections to whom were referred the
petitions of Horace L. Bowker, Francis M. Hughes, Richard
J. Fife and Robert McCue, respectively claiming the seat as
representative from the Fifth Suffolk district, recently va-
cated; the petitions of John Davis and others, and Edward B.
Eankin and others, that a new election be ordered in said dis-
trict ; and the remonstrance of George F. Gay and others
against the same, having met the parties and heard the argu-
ments of counsel, submit the following

The petitions of Bowker, Hughes and Fife were in sub-
stance the same; each petitioner claiming the seat on the
ground that he received the highest number of votes cast for
any eligible person next to the present sitting members.
McCue alleged only that he was a candidate and received a
large number of votes.

It being doubtful whether, upon the occurrence of a vacancy
by reason of ineligibility, the person receiving the next high-
est number of votes, being less than a plurality, is thereby
entitled to the seat, it was thought proper to have this ques-
tion first considered, as the determination of it might dispose
of all the petitions and obviate the necessity of a hearing upon
the facts, to ascertain which of the petitioners had the better
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right. No objection being made to this order of proceeding,
the petitioners and their counsel were heard upon this
question.

The constitution declares that "in all elections of civil offi-
cers by the people of this Commonwealth, whose election is
provided for by the constitution, the person having the highest
number of votes shall be deemed and declared to be elected.”
Amend. Art. 14. There is no constitutional or statutory
provision for the filling of vacancies in the house of represen-
tatives, except the declaration of the constitution, chap. 1,
art. 10, that the house "shall be the judge of the returns,
elections and qualifications of its own members,” and the stat-
utory provision that "when a vacancy occurs in a representa-
tive district, the speaker of the house of representatives shall,
in the precept which he may issue by order of the house giv-
ing notice of such vacancy, appoint a time for an election to
fill the same.” Acts of 1874, chap. 376, § 33. It is there-
fore entirely within the power of the house to cause a vacancy
to be filled or omit so to do, at their pleasure, and to award
the seat to any person possessing the constitutional qualifica-
tions. The powers of most legislative bodies are of similar
extent, and the rule of procedure in cases of this character
is therefore to be drawn almost wholly from precedent.

The English rule is undoubtedly that if the majority can-
didate is ineligible, and the voters have notice of the fact at
the time of the election, the person receiving the next highest
number of votes, if eligible, is elected. Male on Elections,
336 ; Clarke on Election Committees, 156 ; Second Southwark
case, Clifford on Elections, 259. But the committee are un-
able to learn that this rule has ever been adopted in this coun-
try, save in the state of Indiana ( Carson v. McPhetridge,
15 Ind. 327), while the decided weight ofauthority is against
it.

The American doctrine appears to be that a majority, or
at least a plurality, shall in every case be required to elect a
person to office by popular vote, and that no rule or practice
should be adopted or sanctioned whereby a person may be
admitted to office by virtue of a less number of votes. The
English rule would, in many cases, result in compelling a
large majority to submit to the will of a small minority, and
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if carried out to its legitimate results might enable a person
to reach an important office by a single vote, cast perhaps by
himself. Sound policy, as well as reason and authority, seem
to forbid the adoption of such a doctrine in this country, it
being a fundamental principle of our system of government
that only the will of a majority, or at least of a plurality, shall
control. To this effect see Com. v. Cluley, 56 Pa. St. 270;
Saunders v. Haynes, 13 Cal. 145; State v. Giles, 1 Chand.
Wis. 112 ; State v. Smith, 14 Wis. 497 ; Opinion of Justices,
38 Me. 597 ; State v. Anderson, 1 Coxe, N. J., 318 ; People
v. Glide, 50 N. Y., 451; Dillon Mun. Corp., § 135, and
cases cited.

This doctrine has been adopted in both houses of Congress,
In Smith v. Brown, 2 Bartlett, 395, in the house of repre-
sentatives, the authorities are reviewed in an able report by
Mr. Dawes, chairman of the committee on elections, and the
conclusion reached that the English rule "has never been
adopted in this country and is wholly inapplicable to the
system of government under which we live.” In the senate,
the question was elaborately discussed in Abbott’s case, Senate
Rep. 58, 42d Cong., 2d sess., in which it is asserted that in
this country an election by a minority of the persons voting is
not to be tolerated under any circumstances, and that whether
the voters have notice of the ineligibility of a candidate or not
is of no consequence. The report was adopted by the senate
after an exhaustive debate.

The same rule was followed by this house in Rowell’s case.
House Doc. 65, 1866. The seat of Rowell was contested by
Wesley A. Gove, who received the next highest vote, on the
ground that Rowell had not been an inhabitant of the district
for one year next preceding the election. The committee
found that Rowell was ineligible by reason of non-residence,
and reported a resolution unseating him and awarding the
seat to Gove. From the journal of the house it appears that
after debate, the latter part of the resolution, declaring Gove
entitled to the seat, was stricken out, and the former part,
unseating Rowell, adopted.

The case of Somerset, C. S. & J., 576, has sometimes been
cited as authority for the proposition that votes cast for an
ineligible candidate are to be treated as blanks, leaving the
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election to the person having the next highest vote ; but an
examination of that case will show that it does not support this
position. The case arose in 1849, before the adoption of the
14th constitutional amendment, and while the majority rule
was in force. The point decided was only that a vote cast
for an ineligible candidate should be rejected in determining
what number constituted a majority of all the votes cast. No
question arose as to the right of a person having the highest
vote next to an ineligible candidate.

The claim of the petitioners appears to be unsupported
either by principle or authority. Under these circumstances
the committee would not lie justified in reporting in favor of
either, even if it were ascertained which has the better right.
Considering the case of each petitioner by itself, and admitting
all his allegations of fact to be true, he does not establish his
right to the seat. The committee therefore recommend that
the petitioners Bowker, Hughes, Fife and McCue, severally
have leave to withdraw.

The principal argument presented by the petitioners, Davis
and others, and Kankin and others, for a new election, was
that the people of the district are entitled to their full repre-
sentation and cannot justly be deprived of it; that in view of
the authorities the vacant seat cannot be given to either of the
claimants, and that it can be properly filled only by an elec-
tion. This argument is undoubtedly of some force. On the
other hand, it may be said that the district has now in the
house two of the three representatives to which it is entitled;
and that, under the peculiar circumstances of this case, some
difficulties lie in the way of a new election. At the time of
the election in November, 1875, ward five in the city of
Boston constituted the fifth Suffolk representative district.
The authority of the officers of that ward, whose duty it was
by law to conduct and make return of the election of repre-
sentatives as of other officers, expired December 13, 1875,
under chap. 243, §3, of the Acts of 1875. By an ordinance
of the city of Boston, approved Nov. 16, 1875, a new divis-
ion of wards was made throughout the city. The territory
of the old ward five was divided among four different wards-
of the new establishment. The ordinance contained no sav-
ing clause for any purpose. The combined effect of the stat-
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ute and ordinance was to abolish the old ward five, with all
its political incidents. It is manifest, therefore, that a new
election of representative in the fifth Suffolk district cannot
be had except by virtue of an act of the legislature, provid-
ing for the registration of voters, the establishment of a poll-
ing-place, the appointment of officers to conduct and make
return of the election, etc. To pass such an act and carry it
into effect would be a work of some time, and it is hardly
probable that the person returned could take his seat until
near the end of the present session.

No particular rule seems ever to have been adopted or set-
tled upon by the house in relation to ordering a new election
in case of a vacancy. It has frequently been done and per-
haps as frequently left undone. The cases in which the house
has omitted to proceed for a new election appear to rest upon
a great variety of reasons, and are too numerous to be cited
here.

It was stated at the hearing, by counsel for the petitioners
Davis and others, and Rankin and others, that they would be
content to abandon their petitions in case the committee came
to the conclusiou that the seat could not be given to either of
the claimants.

Having suggested the arguments for and against a new
O OC o O

election, so far as they apprehend them, the committee pre-
fer to leave the determination of the matter entirely to the
judgment of the house ; and for the purpose of presenting the
question, they report that the petitioners Davis and others,
and Rankin and others, and the remonstrants Gay and others,
severally have leave to withdraw.

Mr. Dean, of the committee, does not concur in the report.

For the committee,

A. E. PILLSBURY.
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House of Representatives, March 7, 1876.

The undersigned, a member of the Committee, dissents
from the conclusions of a majority, and submits the fol-
lowing ;

That it appears by the evidence submitted to your Com-
mittee, that a large portion of the electors in said district
cast their votes at the last election for ineligible candidates to
represent them in this House, neglecting or refusing to com-
ply with the fundamental law of this Commonwealth. That
others, and law-abiding voters of said district, conformed to
the plainly expressed provisions of the constitution and cast
their ballots for eligible candidates. It appears to a minority
of your Committee that it would bo violating a sacred right of
the law-abiding voters of this district to deprive them of a
representation upon this floor, by reason of a portion of the
voters of said district having violated the law, either igno-
rantly or otherwise. Those electors who have complied with
the requirements of the constitution should not be deprived
of their rights by the unlawful acts of others, which they
were powerless to prevent.

The constitution has wisely delegated to this House the
power to judge of the qualifications of its own members.
This discretionary power should be exercised in cases of this
description, certainly, as it authorizes and empowers this
body to do justice to a body of citizens who would otherwise
be deprived of their rights.

The principle involved in this case was fully considered by
the legislature of 1849 (Moore vs. Slade, Cushing’s Reports,
page 579), in the report of the committee on elections of

MINORITY REPORT.
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that year, which was sustained by the House. We give a
synopsis : "There is no reason why a person who votes for an
ineligible candidate should not be put upon the same footing
as one who does not vote at all, as in both cases the par-
ties show a disposition to prevent an election, and both of
them show an unwillingness to perform their duty by aiding
to promote those elections which are absolutely essential to
the existence of the government. For if every voter
refrained from voting, or voted for an ineligible candidate,
the result would be the same.” " The voter who puts into
the ballot-box a blank piece of paper indicates his opposition
to all the candidates as truly as he who puts in a vote for an in-
eligible candidate, and there is no good reason why the opinion
of one should not be entitled to as much consideration as the
other.”

A minority of your Committee fail to see w'hy that portion
of the electors of said district, who faithfully discharged
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their duty as electors at the last election, should be put to the
trouble of a second election. In this case there is also fur-
ther objection that another election cannot be had without a
special Act of this legislature, the district having been divided
into two or more wards. Again, there does not appear to be
a desire for a new election in the district; for, although there
are petitioners for the same, they appeared before your Commit-
tee, and through their counsel, Mr. George A. Shaw, stated that
they would be satisfied to have their petitions denied and the
seat remain vacant. From this it is apparent that the petition
for a new election was inspired by the unseated member, who
is actuated possibly by the spirit of the dog in the manger.

The honest and law-abiding voters of the Fifth Suffolk Dis-
trict, who cast their votes for eligible candidates, should not
be deprived of a representative here by the wrongful acts of
others, or the unscrupulous pettifogging of those who would
be their representatives, legally or illegally.

For these and other reasons, the undersigned believes that
the vacant seat from the Fifth Suffolk District should be
given to the eligible candidate having the highest number of
votes, and recommends the adoption of the following Order.

HERBERT A. DEAN.
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Ordered, That the Committee on Elections be instructed
to hear the testimony of the petitioners for the seat in this
House lately held by George A. Shaw, and now vacant, and
report to this body forthwith, which candidate, ifany, has the
next highest number of votes, who has been a bona fide resi-
dent of the Fifth Suffolk District for one year previous to the
last election, within the meaning of the constitution of the
Commonwealth.


