
HOUSE No. 46.

House op Representatives, Feb. 3, 1880.

The committee on elections, to whom was referred the pe-
tition of Beriah T. Hillman for an inquiry into the conduct
of the election in District No. 1, in Dukes County, whereby a
certificate was issued to Stephen Flanders, as representative
from said district, after having two hearings in their room
at the State House, and being unable to ascertain the facts
in the case, proceeded, as authorized, to Vineyard Haven, in
the town of Tisbury, in said county, where they heard the
evidence presented and the arguments of counsel for both
parties.

The petitioner claimed that Flanders was not legally
elected, and his certificate void, for the following reasons:

First, that, by reason of the storm that prevailed at the
time of the election and the roughness of the water, the town
clerk of Gosnold was unable to, and did not, attend the meet-
ing of the town clerks held at noon of the day following the
election as provided by law; and that the vote in said town
of Gosnold was fifteen for the petitioner and two for Flan-
ders, and should now be counted.

Second, that there was no legal election in the town of
Gay Head: first, in that there was not a legal warrant call-
ing the meeting posted in said town ; second, in that no voter
in said town had been legally assessed and paid a state and
county tax within two years.

Third, in that twenty-five, or more, persons were illegally
assessed and voted in the town of Tisbury, and all voted for
the seated member.

dkmtmoniueaith of illassacfjuseflß.
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Fourth, in that one I. W. Silovet, in the town of Edgar-
town, voted his tax-bill by mistake, intending to have voted
for the petitioner; and that, after he discovered his mistake,
he returned to the polls and offered to vote for the petition-
er, and that his vote was wrongfully refused by the select-
men, and should now be counted for the petitioner.

The petitioner prayed for a recount of the votes in the
town of Tisbury, on account of informality in that method of
counting the same; and in the town of Chilraark, on account
of an alleged change in the books of the town clerk of that
town; and finally prayed that the petitioner might be
declared elected, or a new election ordered, by reason of the
informalities and errors aforesaid.

At the hearing, it was agreed that the town clerk of Gos-
nold failed to attend at the meeting of town clerks of the
district, as provided by law, and that the vote of Gosnold
was not counted or canvassed in preparing the certificate to
the seated members; and that the vote of Gosnold ■was, as
set forth in the petition, viz., fifteen for Beriah T. Hillman
and two for Stephen Flanders.

It was further agreed that the vote as canvassed by the
town clerks was as follows:

, StephenFlanders. Beriah T. Hillman.

101 307
Edgartown 258 49
Tisbury ...... 65 87
Cliilmark ...... 23 1
Gay Head ......

447 394
That Gosnold should have been counted

as follows: 2 15

449 409

It was further agreed that I. W. Silovet voted his tax-bill
in Edgartown, and that he afterwards offered to vote for
Beriah T. Hillman, and that the selectmen refused to receive
the same, it appearing from the check-list that he had already
voted once.

It was proved, and admitted upon the part of the seated
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member, that in the town of Tisbury fourteen persons were
assessed and paid their taxes between the first day of October
and ten o’clock in the afternoon of Nov. 1, 1879, and were
duly registered and voted; and the seated member waived
the proof that they voted for him, agreeing for the purposes
of the hearing, that none of them voted for the petitioner.

The greater part of the evidence heard, therefore, was as
to the conduct of the election in Gay Head.

It was agreed that the town of Gay Head had been an in-
corporated town for about ten years; that the town officers
were all of them Indians, or of Indian descent, and that the
town had no by-laws regulating the calling of meetings.

Charles H. Mingo, an Indian, testified that he was one of
the selectmen and assessors of Gay Head ; that he prepared
the notice of the meeting, which was as follows:

NOTICE.

To notify the inhabitants qualified to vote in town affairs to meet at
the schoolhouse on the fourth day of November next at ten o’clock a.m.,
to vote for government officers. Polls will be open from ten o’clock a.m.
until two p.m.

Oct. 25, 1879. Gay Head.
CHAS. 11. MINGO.
THOMAS JEFFERS.

That he took the original to Thomas Jeffers, another one of
the selectmen, and had him sign it, and that lie posted it on
the church in Gay Head Oct. 25, 1879; that that same
day he was informed by some person that it was necessary
to have the notices posted ; that he thereupon copied the
above notice, with the exception of Jeffers’ name, and
posted the copy upon the sohoolhouse in said town on the
same day he posted the original; that this notice was re-
moved from the sohoolhouse by the action of the rain and
wind, and that he prepared another copy, without the name
of Jeffers, and posted in the place of the one removed; that
at the election, which was held in the sohoolhouse, the
second copy, prepared and posted as aforesaid, was read ;

that he personally took down the one posted upon the
church, and had it present at the hearing, and that that was
the original, signed by him and Jeffers. The church is
about one-fourth mile from the sohoolhouse, and they are the
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only two public buildings in town; that there were thirty-
three (33) voters on the list, and that twenty-four (24) voted.
Pie further testified that the total tax assessed for state,
county, city and town purposes, including highways, for the
year 1878, was $350. That the taxes assessed for 1879
were,

State tax ..........05 00
County tax ..........43 95
Town tax 400 00

Total 0448 95

Thomas Jeffers testified that he was a selectman and
assessor in said town ; that Mingo brought in the notice tes-
tified to, and that he signed same ; and that he afterwards
saw it posted —he thought upon the schoolhouse, but might
have been on church; that he signed same and saw it posted
before election ; that there were thirty-three (33) voters, and
that twenty-four (24) voted. Of those who did not vote he
knew that George J. Blaine didn’t vote. Abram Radman
was at meeting, but didn’t vote. Louis Cook didn’t attend.
John Foster was at Noman’s land, fishing; he had talked
with him about the election, and he said he shouldn't come
in to it. Thomas Manning was sick in bed. Samuel Has-
kings was in New York; went there about Oct. 1. A. H.
Cooper was not there, but knew of the election. H. W.
Pease, the light-keeper, didn’t attend, but knew of meeting ;

and that Valentine Womblay was at sea. He never heard
any complaints in town as to informality of notice.

Israel D. Rose testified that he was town clerk and select-
man ; that he recorded notice originally with the name ofbut
one selectman, but afterwards added Jeffers’ name, being in-
formed by the selectmen that both names were upon the
original, posted at the church.

Aaron Cooper testified that he was collector of Gay Head;
that he saw the notice on the church three or four days before
election, and that it was signed by both Mingo and Jeffers.

William A. Vanderhoof testified that he talked with
George J. Blaine about the election before Nov. 4, but
Blaine neglected to vote.

A. 11. Cooper testified that he knew of the election, but
didn’t vote. Informality of warrant not the cause.
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Captain Benjamin Clough testified that he was the de-
feated candidate for County Commissioner at this election;
that he talked with Mingo about the notice, and Mingo told
him that Jeffers signed same Nov. 5, and after the
election, and at the request of parties from out of town,
Mingo and Jeffers, being recalled, both denied this fact, and
testified that the notice was signed and posted before the
election.

It was proved that the State tax for 1878 was $lO.OO, and
paid to the State Treasurer Dec. 26, 1878. That the State
tax for 1879 was $5.00. and was paid Jan. 3, 1880.

In the matter of the town clerks’ records in Chilmark, J.
W. Tilton testified that he was town clerk, that the declara-
tion of the vote made in open town meeting was for Stephen
Flanders, sixty-five votes; for .Beriah T. Hillman, thirty-
seven votes; and that he made a true record of said declara-
tion, writing out the numbers and following the same with
figures; that he afterwards noticed that the figures following
the words sixty-five were liable of being read “ 55,” and
that he erased the first figure, and wrote the figure 6, over the
same. This was all the error or change proved upon which
to base the petition for a recount in that town, and your
committeefollowing the long established rule that the official
returns are prima fade correct, and that the petitioner must
show fraud, irregularity, or a reasonable presumption of an
error in the count. [See House Doc., No. 13, 1876, House
Doc., No. 9, 1877, refused to recount the votes cast in this
town.]

In the town of Tisbury it appeared from the evidence
that the ballots were divided into four different bundles,
and that each bundle was counted by a different person,
and that no one man verified the count. Your Committee,
considering this a somewhat careless way of counting, pro-
ceeded to count the votes in said town, and found that the
whole number of ballots cast was 307, that

Stephen Flanders had .....255
Beriah T. Hillman had ..... 4!)
There were blank ...... 3

307
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The vote, as declared, showed that Flanders had 258 votes,
and the recount showed that there was art error of three to
be deducted from the vote of Stephen Flanders.

Your Committee was satisfied, from the evidence, that the
meeting in Gay Head was openly and fairly conducted; that
no voter was deprived of any rights by reason of the infor-
malities in the notice of the meeting; and that no voter
stayed away from the meeting by reason of the same. That
although the notice was irregular, that it was the act of the
“plain people” of that town, and posted in good faith upon
the part of the officers of the town.

They were further satisfied that a state and county tax
had been duly assessed within two years, and that the State
tax, at least, had been collected and paid. There were some
discrepancies between the amounts assessed and the amounts
voted by the town, but not sufficient to invalidate the State
tax. Your committee, therefore, follow the law as laid down
by Mr. Justin Morton in Strong. Pet., 20 Pick. 484:

“What shall be the consequence of an omission by the select-
men or town clerk to perform any of these prescribed duties,
and upon whom shall it fall ? For a wilful neglect of duty the
officers would undoubtedly be liable to punishment. But
shall the whole town be disfranchised, by reason of the fraud
or negligence of their officers; this would be punishing the
innocent for the faults of the guilty. It would be more just
and more consonant to the genius and spirit of our institu-
tions, to inflict severe penalties upon the misconduct, inten-
tional or accidental, of the officers, but to receive the votes
whenever it can be ascertained with reasonable certainty.”
This doctrine we believe has lately been adopted and enunci-
ated by the supreme court of the State of Maine.

The town clerks having failed to meet as required by law,
and the certificate issued to the seated members being void
by reason of the neglect of duty upon the part of the town
clerk of Gosuold, your committee, following the precedents
in House Doc. No. 30, 1876, and House Doc. No. 64, 1877,
proceeded to canvas the votes cast in said district, to ascer-
tain who was duly elected, and find that the votes cast were
as follows :
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For Flanders. For Hillman.

Edgartown . . . , . . . 101 307
Tisbury 255 49
Chllmark 65 37
Gay Head 23 1
Gosnold : 2 15

Total 446 409

Making Flanders’ majority 37. Deducting the 14votes which
were illegally assessed, and paid after Oct. 1, 1879 (see
opinions of Justices, 18 Pick., 575), Flanders still has a ma-
jority of 23.

As these 14 do not affect the majority, they do not affect
the validity of the election.

Sudbury vs. Straus, 21 Pick., 148.
Blandford vs. Gibbs, 2 Cush., 39.
Christ Church vs. Pope, 8 Gray, 140.

The Committee did not consider it necessary to give any
weight to the case of I. W. Silovet.

The Committee, therefore, recommend that the petitioner
have leave to withdraw, and they submit the accompanying
Resolution.

For the Committee,
J. M. COCHRAN.
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RESOLUTION
Concerning the Seat of Representative from the First Dukes

County District.

(Jlommontomltl) of iHaosactyusctts.

In the Year One Thousand Eight Hundred and Eight}’.

Resolved, That, whereas it appears that at the election for
Representative, held in the First District for Dukes County,
on the fourth day of November, in the year of our Lord one
thousand eight hundred and seventy-nine, Stephen Flanders
of Chilmark in said district received the highest number of
votes, it is hereby declared that the said Stephen Flanders
was duly elected, and is entitled to the seat now occupied by
him in this House.


