
HOUSE No. 99.

Hodse oe Representatives, Feb. 13, 1880.

The Committee on Elections, to whom was referred the
petition of Azel Ames, jun., for a recount of votes for Repre
sentative in the Eleventh' Middlesex District, have heard a
large number of witnesses, and the Counsel for both parties.
The petitioner alleged that the count and declaration of the
votes were erroneous for the following reasons :

1. Because the votes cast at said election were not counted
at any one time, or by any person as a whole, but were
counted by various persons, and at various times, during the
day.

2. Because the checking of the names of the voters, and
the counting of the votes, were loosely, carelessly, and irreg-
ularly conducted in several respects.

3. That the highest vote cast for any candidate at said
election, being the vote for Governor, was declared to be
eight hundred and nine, while the number of names checked
upon the voting list is eight hundred and eighteen.

4. That there appeared to have been twenty-nine more
votes cast for Governor than for representative; and peti-
tioner believed, from information, that the number of per-
sons who voted for Governor, and not for representative, was
less than that number.

(Commomucnltl) of illoooatljusclta
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5. That all votes for representative were deposited in one
ballot box, and all votes for other officers in another and
separate box, while but one check was used for both votes ;

that in some instances persons deposited their votes for
representative in the box appropriated to other officers; and
in other instances persons who had passed the ballot boxes,
returned, and were allowed to vote for representative, al-
though their names were already checked as having voted.

6. That the names of four persons were added to the
voting-list after the time allowed by law therefor had ex-
pired, and that said four persons were allowed to vote, and
voted for Lucius Beebe, the seated member.

7. That one Malcom, a resident of Stoneham, and never a
legal voter in Wakefield, was allowed to vote; and one
Hardy, who had removed from Wakefield prior to said elec-
tion, and not then a legal voter, was allowed to vote, and
voted for said Lucius Beebe.

8. That twelve other persons, who could neither read the
Constitution nor write their own names, and were not legal
voters, were allowed to vote at said election, and voted for
said Beebe.

And prayed for a recount, and that said irregularities
might be inquired into, and that he might be awarded
the seat now held by said Lucius Beebe.

The changes made in the eighth allegation were waived
and not pressed at the hearing, and no evidence was offered
as to so much of the seventh allegation as related to one
Hardy.

It was agreed that there were 818 names checked upon the
list of voters, and that the vote for all the candidates for
Governor was 809; while the vote for representatives was
declared as follows :

Lucius Beebe of Wakefield ....392
Azel Ames, jun. of Wakefield ....383
William S. Greenough of Wakefield . . 2
Joshua Whittemore of Wakefield ... 3

780

Upon the question of the counting of the ballots, we had
the following testimony :
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Charles F. Hartshorn testified that he was town clerk of
Wakefield; that he and John S. Eaton, one of the select-
men, had charge of .the counting of the ballots; that the
boxes were opened and the ballots removed by Eaton and
himself five times during the day, and the ballots taken from
the boxes, counted each time by both parties, each verifying
the count of the other, and that Eaton kept a record of
each count, which was shown; that the only question of
doubt was, whether they had counted the vote of one Mal-
com which was challenged. They thought they didn’t count
it in their first count. They found votes for representative
in boxes for votes for State officers, and one vote for State offi-
cers in a representative box; that they preserved the votes
for representative found in the State box, but didn’t count
them. There were thirteenrepresentative votes in State boxes.
The check-list and ballots were duly sealed and preserved.

John S. Eaton, one of the selectmen, confirmed Mr. Harts-
horn’s evidence as to the method of counting the votes, and,
in addition, said he was one of the selectmen who struck off
Malcom’s name, as it was shown to them that he lived in
Stoneham ; that his name was erased because he was a non-
resident.

Thomas Winship, testified that he gave the selectmen the
information that Malcom was a non-resident, the Saturday
previous to the election; that he challenged his vote on the
day of election, and that he was allowed to vote, and voted
for Beebe. It was shown that the warrant for the election
called for the votes for State and County officers upon one
ballot, and for representative upon a separate one, to be cast
into separate boxes.

James Oliver, testified that he was Chairman of the Board
of Selectmen in Wakefield; that the check-list was divided
into two parts; that he had charge of so much of the same
as contained the names from A to K, and that Mr. Bui bank,
another selectman, had charge of the rest; that they v ere
stationed at each end of a table upon the platform, and each
had two boxes one to receive the State and County votes,
another to receive the representative votes. That each man
was assisted by a policeman to guard, the boxes and raise
the cover when persons desired to vote. That voting was
taking place at both desks, and in all the boxes at the
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same time. That Mr. Burbank had charge of his list all
day, except a time at noon when Mr. Oliver had charge
of both lists, Mr. Burbank going to get a lunch. That,
in many cases, parties voting at the boxes where he was
stationed, only voted the State and County ticket, saying
they did not care to vote for representative at that time; and
he checked their names upon the list, and wrote them upon
a slip of paper he had upon his table, and kept for that pur-
pose. That afterward many of these returned and voted ;

but when the polls were closed he had a list of nineteen who
had voted for State and County officers, and not for represen-
tative. That in one case he saw a man put in two ballots;
that he took out one and pushed the other in; that several
parties put both their ballots into the State box, and after-
wards some of them returning and representing these facts
to him, he allowed them to vote for representative in the
right box. Could n't say number. Several done this ; might
be four or live. When State boxes opened, found to have
been thirteen votes for representative put into same. Don’t
know who voted second time for representative, or for whom
they voted. Polls opened at 9 a.m. ; closed at 4.45 p.m. That
registration closed at 10 p.m. Saturday night, and the collector
was there with list of those who had paid taxes; and they
crossed off all who it appeared had not paid a tax for two years.
Don’t know why Malcom’s name was taken off list. He
appeared Tuesday and demanded the right to vote; showed
a receipted tax bill for the year 1879, and I put his name on,
and allowed him to vote. He was challenged by Mr. Win-
ship, but I received his vote, as he said he was a voter.
Done this without consulting other members of Board. I
have since learned that his house was just across the line
into Stoneham. Patrick O’Keefe was.stricken off because
we thought he was dead ; had seen the death of such a man.
He appeared at the polls Tuesday, and demanded the right
to vote, and showed that he had paid his tax; and I put
him’ on, and he voted. Can’t say why we struck off Wil-
liam O’Neil, — think for non-payment of taxes; and don’t
recall D. J. O’Donovan or Wiggins’ cases. I put them and
Patrick Brown on after the polls were open, because 1
found that they had paid their taxes to the treasurer
before the time for closing registration. Brown did not
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vote; others did. I considered it a “clerical error or omis-
sion,” within the meaning of the Statutes, where we struck
off names for non-payment of taxes, and afterwards found
that they had paid them, and put them on accordingly.
Don’t recollect Smith’s case. Five or six in all put on after
opening of polls. Didn’t know other members of Board had
struck Malcom’s name off for non-residence, thought it
was for non-payment of taxes.

B. B. Burbank, one of the selectmen, testified that he had
charge of half of list. He didn’t allow people to vote at
different times, and kept no list for that purpose ; should say
ten or more voted for State and County officers who didn’t
vote for representative, but didn’t keep any tally. He
lunched about 1 p.m. and Mr. Oliver had charge of both lists
while he was gone. Was present at registration Saturday.
Malcom’s name struck off because he had moved from town.
He lives in Stoneham. Eaton struck him off. Didn't have
anything to do with adding names after opening of polls.
Knew Bernard Smith, but didn’t recollect of taking his vote.

J. Batchelder testified: saw Smith voted between twelve
and one o’clock, — Oliver in charge of both lists at that time.
Smith put both tickets into box for State officers, and came
down into audience. There was discussion about his not vot-
ing in representative box. Oliver said he could come back
and vote for representative, and he went back and voted in
representative box; other vote not taken from State box.

Charles E. Niles saw party put two pieces of paper into
State box. Afterwards Oliver took one out about size of
representative ticket, and passed to him, and he put it into
representative box. Didn’t know man, or how he voted.

Patrick O’Keefe, William O’Neil, and I). J. O'Donovan
were all called, and testified that their names were put on
the list during the day of election. Had all paid taxes pre-
vious to Saturday before; but upon being inquired of as
to who they voted for, the Counsel for the seated member
objected to their testifying upon that subject, and they re-
fused to state for whom they voted.

It appeared, however, by secondary evidence, that Mal-
com, O'Keefe and O’Neil, had stated that they voted for
Lucius Beebe, the seated member.

The evidence introduced by the seated member was chiefly
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to throw discredit upon the testimony of J. Batchelder, and
offers to show that the petitioner was an unpopular man with
the party nominating him. At the close of the evidence the
petitioner stated to the Committee, that if his claim to the
seat turned upon the votes of those men who were put upon
the voting-list after the opening of the polls, he would waive
any claim or right to the seat, as prayed for; but asked the
Committee to recount the votes.

Your Committee are of the opinion, taking the evidence of
Messrs. Hartshorn and Eaton, that the votes cast in the rep-
resentative boxes were carefully and correctly counted; and
that, owing to the irregularities in the conduct of the election,
and the allowing of some parties to vote a second time,
after having once voted for representative in the State boxes,
so complicated matters that it would be impossible for them
to ascertain by a recount the true facts in the case, without
going into the questions which the petitioner has waived.

Your Committee are fully of the opinion that the use of
two check-lists, and four boxes upon one table, with the
necessary confusion of having two polling places in such
close proximity ; the allowing of parties to vote and check-
ing them upon the regular list, and then making a supple-
mentary list, distinct from any official list; the allowing of
parties to vote for representative a second time, they having
once voted in the wrong box ; the striking off of names with-
out careful and proper inquiry, and the putting of the same
on to the list after the opening of the polls without consulta-
tion with other members of the Board, and proper inquiry as
to the cause of their being struck from the list, as in Mal-
com’s case, are evidence of gross carelessness and serious
irregularities in the conduct of this election, and have led to
their natural consequences presumed errors and confusion.

It is but just to say that there is no evidence whatever to
connect either of the candidates in any way with these
irregularities.

The petitioner waived any claim or right to the seat in
this House if the same shall turn upon the right to vote of
those persons placed upon the list after the opening of the
polls; and your Committee are of the opinion that the elec-
tion does turn upon such votes.
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For the reasons hereinbefore, stated, jour Committee re-
fused to recount the votes in said District, and report that
the petitioner have leave to withdraw.

For the Committee,

J. M. COCHRAN.




