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100 CAMBRIDGE STREET. BOSTON 02202. NOVEMBER 3. 1976.

To the Honorable Senate and House of Representatives:
In accordance with the provisions of the General Taws, chapter

30, sections 33 and 33A, as amended, 1 have the honor to submit
that portion of the annual report ofthe Consumers’ Council which
contains recommendations for legislative action, together with
drafts of bills embodying the legislation recommended. Copies of
these drafts have been submitted to the Counsel to the House of
Representatives as required by law.

Respectfully submitted.

DORIS R. ROTE
Commissioner

BRUCE A. SINGAI,
Executive Secretary
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In the Year One Thousand Nine Hundred and Seventy-Seven

I. AN ACT REPEALING ADVERTISING RESTRICTIONS PERTAINING TO
CERTAIN PROFESSIONS AND OCCUPATIONS

Statutes prohibiting certain professions and occupations from
advertising have prevented consumers from obtaining useful
information needed to make intelligent and well-informed purchasing
decisions. Additionally, economic studies have pointed out that such
restrictions result in inefficiencies and higher costs not found in
markets in which free and open competition exists. A 1976 United
States Supreme Court case striking down state bans against
prescription drug price advertising has firmly established the princi-
ple that the commercial information now denied the commonwealth’s
citizens is constitutionally protected by the First Amendment. Of
course, the state’s ability to prohibit unfair, deceptive or misleading
advertising, and remedies under the Consumer Protection Act,
remain intact. This Act will enable consumers to receive price and
other information concerning goods and services provided by
pharmacists, podiatrists, dentists, funeral directors, barbers, elec-
trologists and chiropractors, and will prohibit the boards of
registration from adopting other advertising bans.

2. AN ACT INCREASING PUBLIC REPRESENTATION OF MEMBERSHIP AND
STRENGTHENING THE POWERS OF THE BOARDS OF REGISTRATION.

Occupational licensing has come under increased scrutiny in recent
years in light of allegations that state boards do not effectively
regulate licensees. The allegations arise in part due to the fact that at
present the overwhelming majority of members of the boards are also
members of the profession or occupation which they regulate. T he
Council's bill would require that ultimately a majority of the
members of each board be consumer or public members (including ex
officios), but that a substantial number of licensee members be
retained to provide the necessary expertise relating to the occupation.
This result would be reached by replacing the requisite number of
licensee members but only when their present terms expire, or their

RECOMM ENDA HONS



No. 42HOUSE1977) 3

positions become vacant with consumer members until a majority
is reached. The bill would also strengthen the authority of the boards
to resolve consumer complaints and deter and punish wrongdoing by
providing them with the right to assess civil fines against licensees
who violate the law, and to order refunds to aggrieved consumers in
appropriate cases.

3. AN ACT FACILITATING THE USE OF THE CONSUMER PROTECTION ACT

A major thrust of the Council's activities during the past year has
been aimed at providing consumers with adequate information so as
to enable them to both prevent consumer problems from arising and
to act on their own behalf to expeditiously redress any grievances. A
major tool for doing this is Chapter 93A of the General Laws.
However, recent court decisions and statutory limitations have
circumscribed its usefulness. This Act would amend Chapter 93A to:
(1) enable consumers seeking money damages to sue under its
provisions in small claims and district court; (2) allow the Attorney
General to seek, in addition to injunctive relief and damages, civil
fines for the commission of unfair or deceptive acts or practices (as is
presently permitted by at least 22 other states); (3) raise the minimum
amount of damages a consumer may recover from $25 to $100; (4)
invoke its provisions for consumer grievances which do not result in
out-of-pocket loss of money or property, such as debt collection
harassment; and (5) authorize the inclusion of attorney’s fees in
determining the reasonableness of an offer of settlement in
appropriate cases.

4. AN ACT ASSESSING HEALTH CARE PROVIDERS AND ESTABLISHING A
FUND FOR CONSUMER REPRESENTATION BEFORE THE RATE SETTING
COMMISSION.

The cost and quality of health care are readily perceived as among
the most vital of all consumer issues. Health care costs are regulated
in this Commonwealth primarily by the Rate Setting Commission,
which now has the authority to review and approve or disapprove of
rate increases sought by hospitals, as well as nursing homes. The
General Court has recognized in the case of other industries whose
rates are regulated insurance and utilities that this regulation is
meaningful only insofar as the consumers’ interest is fully and
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consistently represented at the proceedings which determine the rates.
Otherwise, the regulatory body which renders the decision has the
benefit of testimony, evidence, briefs, and arguments from only one
side. This bill would follow the model established by the General
Court for the insurance and utility industries and assess health care
providers a relatively small sum of money, to be reimbursable as part
of their operating costs. The funds collected in this way would be used
by the Consumers’ Council to hire necessary attorneys, accountants,
expert witnesses, and other personnel to intervene and otherwise
participate on behalf of consumers before the Rate Setting
Commission and other agencies in hearings and other proceedings
relating to the cost and quality of health care.

AN ACT REQUIRING PHARMACISTS TO PROVIDE CERTAIN

INSTRUCTIONS AND WARNINGS TO PATIENTS.

The Council’s study of pharmacy practices in Greater Boston
revealed that pharmacists frequently fail to advise patients on the safe
and proper use of prescribed medication. For example, 36% of the 69
pharmacies surveyed failed to tell the patient to take Gantrisin
(Sulfisoxasole) with a full glass of water, which is important to help
arrest the infection and to stop the drug from crystallizing in the
kidney, and which can prevent it from rendering the intended
response. Another example of information which should be given,
but sometimes is not, is that purchasers of Valium should use caution
in operating motor vehicles, because that drug causes drowsiness.
This bill would codify the pharmacists’ obligation as a health care
practitioner to provide the patient with such information, and would
mandate the Board of Registration in Pharmacy to adopt by
regulation the precise information to be required with respect to each
drug. It does not permit pharmacists to diagnose or treat illness, or
make medical judgments.

6 AN ACT ESTABLISHING A WARRANTY OF HABITABILITY FOR
RESIDENTIAL PROPERTIES.

Many new homes and condominiums are currently sold without
any express warranties covering construction and durability. This bill
would imply a warranty of habitability lor residential property,
guaranteeing the purchaser that the premises arc tit tor occupation,
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free of major defects and conform with applicable codes and
regnlations. It is designed to protect purchasers against serious flaws

for example, a poorly constructed foundation which can
jeopardize a family’s single largest investment. If the warranty is
breached, a purchaser would have the right to cancel the agreement
or have repairs made at no cost.

AN ACT INCREASING THE SUSPENSION PERIOD TOR GAS, ELECTRIC,

TELEPHONE AND TELEGRAPH CASES FROM SIX MONTHS TO TEN
MONTHS,

When a utility company requests a rate increase, the Department of
Public Utilities must hold hearings and, in six months, make a
determination of whether or not to grant the increase. If no such
determination has been made within that time period, the utility
company is authorized to begin charging the requested rate. The
proposed bill would extend this period of time to ten months, to
provide the Department of Public Utilities the necessary time in
which to properly evaluate the company’s rate filing, and to carefully
consider the vidence presented by all parties at a public hearing.
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