
HOUSE 4580
By Mr. MacLean of Fairhaven, petition of William Q. MacLean,

Jr., relative to further regulating business practices between motor
vehicle manufacturers, distributors and dealers. Commerce and
Labor.

tKfje Commontocaltf) of iftlasgacfjugetts;

In the Year One Thousand Nine Hundred and Seventy-Seven.

An Act further regulating business practices between motor
VEHICLE MANUFACTURERS, DISTRIBUTORS AND DEALERS.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as

follows:

1 SECTION I. Subsection (2) of section 4 of chapter 938 of the
2 General Laws is hereby amended by striking out paragraph (a)
3 and inserting in place thereof the following paragraph:
4 (a) to accept, buy or order any motor vehicle or vehicles,
5 appliances, equipment, parts or accessories, or any other
6 commodity or commodities, service or services which has not or
7 have not been ordered or requested by such motor vehicle dealer;
8 tying or similar agreements, undertakings or understandings the
9 effect of which is to require a motor vehicle dealer to accept, buy,

10 order or purchase a motor vehicle or motor vehicles, appliances,
11 equipment, parts or accessories, or any commodity or com-
-12 modities, service or services or otherwise accept, buy, order or
13 purchase anything of value whether supplied or rendered by the
14 manufacturer, wholesaler, distributor branch or division, factory
15 branch or division, wholesale branch or division, or any agent,
16 servant or employee thereof, in order to obtain any motor vehicle
17 or vehicles or any other commodity or commodities which have
18 been ordered or requested by such motor vehicle dealer, are
• 9 prohibited.

1 SECTION 2. Subsection (3) of said section 4 of said chapter
2 938 is hereby amended by striking out paragraphs (a) to (m),
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inclusive, and inserting in place thereof the following
paragraphs:

3
4

(a) to adopt, change, establish, implement a plan or system for
the allocation and distribution of new motor vehicles to motor
vehicle dealers which is arbitrary or unfair or to modify an
existing plan so as to cause the same to be arbitrary or unfair.

5
6
7
8
9 (b) to fail, neglect or refuse to advise, disclose or notify any

motor vehicle dealer having a franchise or selling agreement,
upon request therefor, of the basis upon which new motor
vehicles are allocated or distributed in the commonwealth and the
basis upon which the current allocation or distribution of new
motor vehicles is being made or will be made to such motor
vehicle dealer.

10
11
12
13
14
15

(c) to refuse to deliver in reasonable quantities and within a
reasonable time after receipt of dealer’s order, to any motor
vehicle dealer having a franchise or contractual arrangement for
the retail sale of new motor vehicles sold or distributed by such
manufacturer, distributor, wholesaler, distributor branch or
division, factory branch or division or wholesale branch or
division, any such motor vehicles as are covered by such franchise
or contract specifically publicly advertised by such manufacturer,
division, or wholesale branch or division to be available for
immediate delivery; provided, however, the failure to deliver any
motor vehicle shall not be considered a violation of this act if such
failure be due to an act of God, work stoppage or delay due to a
strike or labor difficulty, shortage of materials, freight embargo
or other cause over which the manufacturer, distributor, or
wholesaler, or any agent thereof, shall have no control.

16
17
18
19
20
21
22
23
24
25
26
71

28
29
30
31 (d) to coerce, or attempt to coerce, any motor vehicle dealer to

enter into any agreement with such manufacturer, distributor,
wholesaler, distributor branch or division, factory branch or
division, or wholesale branch or division, factory branch or
division, or wholesale branch or division, or officer, agent or
other representative thereof, or to do any other act prejudicial to
said dealer by threatening to cancel any franchise or any
contractual agreement existing between such manufacturer,
distributor, wholesaler, distributor branch or division, factory
branch or division, or wholesale branch or division, and said
dealer; provided, however, that notice in good faith to any motor

32
33
34
35
36
37
38
39
40
41
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*

vehicle dealer of said dealer’s violation ofany terms or provisions
of such franchise or contractual agreement shall not constitute a
violation of this chapter.

42
43
44

( e) notwithstanding any term or provision of a franchise or
selling agreement, to cancel or terminate the franchise or selling
agreement of a motor vehicle dealer without good cause and
without giving notice as hereinafter provided; to fail, neglect or
refuse to extend the franchise or selling agreement of a motor
vehicle dealer upon its expiration without good cause and
without giving notice as hereinafter provided; or, to offer a
renewal, replacement or succeeding franchise or selling agreement
containing terms and provisions the effect of which is to
substantially change or modify the sales and service obligations
or capital requirements of the motor vehicle dealer without good
cause and without giving notice as hereinafter provided.

45
46
47
48
49
50
51
52
53
54
55
56

(1) If a manufacturer, distributor, wholesaler, distributor
branch or division, factory branch or division or wholesale
branch or division intends to cancel or terminate a franchise or
selling agreement or intends not to extend or renew a franchise
or selling agreement or its expiration, it shall, at least sixty days
prior to the effective date of such cancellation or termination or
the expiration of the existing franchise or selling agreement,
notify the attorney general and the affected motor vehicle dealer
in writing of its decision. Such notice shall contain a detailed
statement of the reasons for such action.

57
58
59
60
61
62
63
64
65
66

(2) If a manufacturer, distributor, wholesaler, distributor
branch or division, factory branch or division or wholesale
branch or division intends to substantially change or modify the
sales and service obligations or capital requirements of a motor
vehicle dealer as a condition to extending orrenewing the existing
franchise or selling agreement of such motor vehicle dealer, it
shall, at least ninety days prior to the expiration of such franchise
or agreement, notify the affected motor vehicle dealer and the
attorney general in writing of its decision. Such notice shall
contain a detailed statement of the reasons for such action.

67
68
69
70
71
72
73
74
75
76
77 (3) Prior to the effective date of such cancellation or

termination or the expiration of such existing franchise or selling
agreement, either party may petition the superior court to
determine whether such cancellation, termination, refusal to

78
79
80
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extend or renew such franchise or selling agreement is for good I
cause. The court may modify or stay the effective date of such
cancellation or termination or extend the expiration date of such
franchise or selling agreement pending a final determination of
the issues raised by such petition upon such terms as it may
determine.

81
82
83
84
85
86

(4) In determining whether good cause has been established for
cancelling, terminating, refusing to extend or renew or changing
or modifying the obligations of the motor vehicle dealer as aft
condition to offering a renewal, replacement or succeeding
franchise or selling agreement, the court shall consider the
existing circumstances, including but not limited to:

(/) the amount of business transacted by the affected motor

87
88
89
90
91
92
93

vehicle dealer during the three year period immediately preceding
such notice as compared to the business available to it;

94
95

(/;') the investment necessarily made and obligations incurred
by the affected motor vehicle dealer to perform its obligations
under the existing franchise or selling agreement;

96
97
98

(Hi) the permanency of the investment of the affected motor
vehicle dealer;

99
100

(/v) whether it is injurious or beneficial to the public welfare
for the franchise or selling agreement of the affected motor
vehicle dealer to be modified or for the affected motor vehicle
dealer to be replaced and his business disrupted;

101
102
103
104
105 (v) whether the affected motor vehicle dealer has adequate

motor vehicle sales and service facilities, equipment, vehicle parts
and qualified service personnel to reasonably provide for the
needs of the consumers for motor vehicles handled by the affected
motor vehicle dealer and has been and is rendering adequate
services to the public; or.

106
107
108
109
110
11l (vi) the materiality of any breach, default or violation by the

affected motor vehicle dealer of any of the terms or provisions of
the existing franchise or selling agreement.

112
113

! 14 (/) to resort to or use any false or misleading advertisement in
connection with his business as such manufacturer, distributor,
wholesaler, distributor branch or division, factory branch or
division, or wholesale branch or division, or officer, agent or
other representative thereof.

115
1 16
117
118



1977] HOUSE - No. 4580 5

(g) to offer to sell or to sell any new motor vehicle to any
motor vehicle dealer at a lower actual price therefor than the
actual price offered to any other motor vehicle dealer for the same
model vehicle similarly equipped or to utilize any device
including, but not limited to, sales promotion plans or programs
which result in such lesser actual price; provided, however, the
provisions of this paragraph shall not apply to sales to a motor
vehicle dealer of any motor vehicle ultimately sold, donated or
used by said dealer in a driver education program; and, provided,
further that the provisions of this paragraph shall not apply so
long as a manufacturer, distributor or wholesaler or any agent
thereof, offers to sell or sells new motor vehicles to all motor
vehicle dealers at an equal price. This clause, however, shall not
apply to sales by a manufacturer, distributor or wholesaler to the
United States Government or any agency thereof.

119
120
121
122
123
124
125
126
127
i 28
129
130
131
132
133

(/i) to offer to sell, lease or to sell or lease any new motor
vehicle to any person, except a wholesaler or distributor, at a
lower actual price therefor than the actual price offered and
charged to a motor vehicle dealer for the same model vehicle
similarly equipped or to utilize any device which results in such
lesser actual price.

134
135
136
137
138
139

(/') to offer to sell or to sell parts or accessories to any new
motor vehicle dealer for use in his own business for the purpose of
repairing or replacing the same or a comparable part or
accessory, at a lower actual price therefor than the actual price
charged to any other new motor vehicle dealer for similar parts or
accessories for use in his own business; provided, however, in
those cases where motor vehicle dealers operate and serve as
wholesalers of parts and accessories to retail outlets nothing
herein contained shall be construed to prevent a manufacturer,
distributor or wholesaler, or any agent thereof, from selling to a
motor vehicle dealer who operates and services as a wholesaler of
parts and accessories, such parts and accessories as may be
ordered by such motor vehicle dealer for resale to retail outlets, at
a lower actual price than the actual price charged a motor vehicle
dealer who does not operate or serve as a wholesaler of parts and
accessories.

140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156 (J) to limit, prohibit or restrict any motor vehicle dealer, any

director, officer, partner or stockholder of a motor vehicle dealer,157
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or any other person holding or otherwise owning an interest
therein, by or through the terms and provisions of a franchise,
selling agreement or otherwise, or to impose in any manner
restrictions upon or relative to the financial arrangement or
structure of any such dealership, or upon any change or
modification of the same, or upon the method and manner by
which any such dealership finances or intends to finance its
operations, equipment and facilities, or upon the right of any
individual, proprietor or stockholder to assign, sell, transfer or
otherwise dispose of, mortgage, pledge or otherwise hypothecate
all or any interest in and to such dealership, or to enter into and
implement testamentary arrangements with respect thereto. The
manufacturer, distributor, wholesaler, distributor branch or
division, factory branch or division or wholesale branch or
division may, with the concurrence of such dealership, establish
reasonable capital standards for its operations and the identity
and continuity of management. No such disposition or
hypothecation shall be construed or deemed, without the consent
of the manufacturer, distributor or wholesaler, to constitute an
assignment, delegation or transfer of the franchise or manage-
ment or control thereunder; provided, however, the manufac-
turer, distributor or wholesaler shall not unreasonably withhold
its consent to any such transaction.

158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179
180

(k) to obtain money, goods, services, anything of value, or any
other benefit from any other person with whom the motor vehicle
dealer does business, on account of or in relation to the
transactions between the dealer and said other person, unless
such benefit is promptly accounted for and transmitted to the
motor vehicle dealer.

181
182
183
184
185
186

(/) to engage directly or indirectly in any business which
competes with or is competitive to a motor vehicle dealer
operating under a franchise or selling agreement granted or issued
by it, or any subsidiary, parent or affiliated company or firm;
provided that a manufacturer, distributor or wholesaler shall not
be deemed to be competing when operating a dealership
temporarily for a period not to exceed one year or in a bona fide
relationship with an independent person in which such person has
made a significant investment subject to loss in the dealership and
can reasonably expect to acquire full ownership of said dealership

187
188
189
190
191
192
193
194
195
196
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on reasonable terms and conditions; and provided, further, thata
manufacturer, distributor or wholesaler shall not be deemed to be
unlawfully competing when a wholly-owned subsidiary corpora-
tion of such manufacturer, distributor or wholesaler has been
engaged in the business of selling motor vehicles at retail for more
than three years prior to January first, nineteen hundred and
seventy-one.

197
198
199

200
201
202
203

(m) arbitrarily and without notice to existing franchisees as
hereinafter provided, to award, grant, issue or otherwise enter
into or make a franchise or selling agreement to or with a person
whose principal place of business is situated in the relevant
market area previously granted to another franchisee or to other
franchisees representing the same in-line make, if such person
intends to operate the franchise in or at any place or places within
the relevant market area previously granted to another franchisee
or to other franchisees representing the same in-line make, or
whose specific area of responsibility encompasses or includes all
or any portion of the relevant market area, regardless of whether
the franchise or selling agreement delineates or establishes a
specific area of responsibility or whether the franchise or selling
agreement acknowledges or recites that the area of responsibility
of the appointee is to be shared or operated in common with
others.

204
205
206
207
208
209
210
211
212
213
214
215
216
217
218
219
220 As used in this section the relevant market area of a motor

vehicle dealer is that geographic area from which he obtains at
least seventy-five per cent of his retail sales of new motor vehicles,
retail sales of parts and accessories and repair business regardless
of whether its franchise or selling agreement delineates or
establishes a specific area of responsibility, or whether, by custom
or usage, a specific area of responsibility has been established or
whether another motor vehicle dealer with a franchise or selling
agreement covering the same in-line make has a place of business
in such market area.

221
222
223
224
225
226
227
228
229
230 The appointment of a successor motor vehicle dealer at or in

the same location or facility of its predecessor within one year
from the date on which its predecessor ceased operations shall not
be construed as an award, grant or issuance of a new franchise or
selling agreement.

231
232
233
234
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Any manufacturer, distributor, wholesaler, distributor branch
or division or wholesaler branch or division which intends to
grant a new franchise or enter into a new selling agreement, shall,
at least sixty days prior to granting such franchise or entering into
such agreement, give written notice of such intention to the
attorney general and to each motor vehicle dealer with a franchise
or selling agreement covering the same in-line make whose
relevant market area includes either all or any part of the
market area or specific area of responsibility of the proposed new
franchise or includes the place where the business of the proposed
franchise will be located. Such notice shall state the date on or
after which such proposed franchise shall be entered into,
executed and implemented.

235
236
237
238
239
240
241
242
243
244
245
246
247
248 Prior to the effective date of such proposed franchise or the

date after which such franchise will be entered into, executed or
implemented, as stated in such notice, any motor vehicle dealer
with a franchise or selling agreement covering the same in-line
make as that offered to the proposed franchisee, may, if the
relevant market area of such proposed franchisee encompasses or
includes all or a portion of the relevant market area of such motor
vehicle dealer, if the proposed franchisee intends to conduct or
otherwise operate its business at any place or places within the
relevant market area of such motor vehicle dealer or if the
proposed franchise requires or specifies that the proposed
franchisee conduct or otherwise operate its business at any place
or places within the relevant market area of such motor vehicle
dealer, petition the superior court to determine whether such
appointment or proposed appointment is arbitraryThe court may
modify or stay the effective date of such proposed franchise or
selling agreement, or restrain its implementation, pending a final
determination of the issues raised by such petition, upon such
terms as it may determine.

249
250
251
757
253

254
255
256
251

258
259

260
261
262
263
264
265
266

In determining whether such proposed appointment is
arbitrary, the court shall consider the existing circumstances,
including but not limited to:

267
268
269

whether the establishment of an additional franchise is
warranted by changes in economic and marketing conditions
including anticipated future changes;

270
271
272

the amount of business transacted by the affected motor vehicle
dealers during the three year period immediately preceding such

273
274
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275 notice as compared to the business available to them;
276 the investment necessarily made and obligations incurred by

the affected motor vehicle dealers to perform their obligations
under existing franchises or selling agreements;

277
278

the permanency of the investment of the affected motor vehicle
dealers;

279
280

whether it is injurious to the public welfare for an additional
franchise to be established;

281
282

whether franchisees of the same in-line make in the relevant
market area of the proposed franchisee are providing adequate
competition and convenient consumer care for the motor vehicles
of the same make owned or operated by residents and persons
with places of business in such relevant market area;

283
284
285
286
287

whether franchisees of the same in-line make have adequate
motor vehicle sales and service facilities, equipment, vehicle parts
and qualified service personnel to reasonably provide for the
needs of the consumer; and.

288
289
290
291

whether the establishment of an additional franchise w'ould
increase competition and therefore be in the public interest.

292
293

{n) to require a motor vehicle dealer to assent to a release,
assignment novation, waiver or estoppel which would relieve any
person from liability imposed by this chapter.

294
295
296

SECTION 3. Said chapter 93 B is hereby further amended by
inserting after section 5A the following two sections;2

Section 58. Notwithstanding the terms and provisions of a
franchise or selling agreement, the manufacturer, wholesaler and
distributor shall indemnify its franchisees and hold them harmless
of and from any and all damages, expenses, including reasonable
attorneys’ fees and costs incurred in the defense of any claim
hereunder regardless of whether judicial or quasi-judicial
proceedings are or were initiated, liabilities and losses, arising out
of or incurred in the defense ofany claim or complaint brought or
initiated by any person seeking compensation or other relief
predicated upon the purchase of a motor vehicle manufactured
or, distributed or manufactured and distributed by the manufac-
turer, wholesaler and distributor which is defective or which
contains or is equipped with defective components or parts, if the
manufacturer, wholesaler and distributor, after having been
notified in writing by a franchisee that such a claim has been

3
4
5
6
7
8
9

10
II
12
13
14
15
16
17
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18 initiated and is pending, fails, neglects or refuses to assume the
19 defense thereof and resolve the same at its own expense.
20 Section SC. Any language, oral or written, used by a
21 manufacturer, wholesaler, distributor, distributor branch or
22 division, factory branch or division, wholesale branch or division,
23 or any agent, servant or employee thereof, which attempts to
24 exclude or modify any implied warrant of merchantability or to
25 exclude or modify the remedies of a motor vehicle dealer for
26 breach of such implied warranty relative to the sale by such
27 manufacturer, wholesaler, distributor, distributor branch or
28 division, factory branch or division or wholesale branch or
29 division of any motor vehicles, parts and accessories, shall be
30 deemed to be against public policy and shall be void and
31 unenforceable.

1 SECTION 4. Said chapter 938 is hereby further amended by
2 striking out section 12 and inserting in place thereof the following
3 section:
4 Section 12. The attorney general may enforce compliance with
5 the provisions of this chapter in accordance with sections four to
6 eight, inclusive, of chapter ninety-three A.

1 SECTION 5. Said chapter 938 is hereby further amended by
2 inserting after section 12 the following two sections;
3 Section 12A. Any franchise, motor vehicle dealer or person
4 who suffers any loss of money or property, real or personal, as a
5 result of the use or employment by a manufacturer, wholesaler,
6 distributor, distributor branch or division, factory branch, or
7 division, wholesale branch or division, or any agent, servant or
8 employee thereof, of an unfair method of competition or an
9 unfair or deceptive act or practice declared unlawful by sections

IQ three through eleven, inclusive, or by any rule or regulation issued
11 under paragraph (c) of section three may, as hereinafter provided,
12 bring an action in the superior court for damages and equitable
13 relief, including injunctive relief. A motor vehicle dealer, if it has
14 not suffered any loss of money or property, may obtain equitable
15 relief including such an injunction if it can be shown that the
16 unfair method of competition, act or practice may have the effect
17 of causing such loss of money or property.
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Section 128. If the court finds for the petitioner, recovery shall
be in the amount of actual damages, or up to three, but not less
than two, times such amount if the court finds that the use or
employment of the method of competition or the act or practice
was a willful or knowing violation of section three. In addition,
the court may award injunctive relief as it deems to be necessary
and proper. The respondent may tender with its answer in any
such action a written offer settlement for single damages. If such
tender or settlement is rejected by the petitioner, and if the court
finds that the relief tendered was reasonable in relation to the
injury actually suffered by the petitioner, then the court shall not
award more than single damages. If the court finds in any action
commenced hereunder that there has been a violation of section
three, the petitioner shall, in addition to other relief provided for
by this section and irrespective of the amount in controversy, be
awarded reasonable attorneys’ fees and costs incurred in such
action.
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