
HOUSE No. 6481

In the Year One Thousand Nine Hundred and Seventy-Seven.

OPINIONS OF THE HONORABLE THE JUSTICES OF THE
SUPREME JUDICIAL COURT RELATIVE TO A CERTAIN
QUESTION OF LAW ON HOUSE DOCUMENT NUMBERED
6207, RELATIVE TO THE USE OF INDUSTRIAL REVENUE
BONDS FOR COMMERCIAL EXPANSION.

To the Honorable the House of Representatives of the Common-

The Justices of the Supreme Judicial Court respectfully sub-

Mit their answer to the question set forth in an order adopted by

the House on June 13, 1977, and transmitted to us on June 20,

1977. The order recites the pendency before the General Court of

bill, House No. 6207 entitled, "An Act relative to the use of

industrial revenue bonds for commercial expansion." The bill amends

G. L. c. 40D, § 1, to include nonmanufacturing enterprises among

those entities which c. 40D, § 1 (k) identifies as "(i)ndustrial

enterprise[s] . -V'
The question is:

"Would it be violative of Article LXXXVIII of the Amend-

ments to the Constitution to provide for the financing of non-

manufacturing enterprises under the provisions of Chapter 40D

of the General Laws (Industrial Development Financing Authority)
from the proceeds of bonds issued as a pledge of the faith and

credit of the issuing municipality?"

v We invited briefs from interested persons to be filed by
July 15. In response, briefs were received from attorneys asso-
ciated with two Boston law firms with specialists in municipalbond matters.

wealth of Massachusetts:
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tizens of Massachusetts by their approval in 1966 of

the Amendments to the Constitution of the Commonwealtart

authorized General Court to provide for the industrial develop-

ment of the Commonwealth's cities and towns. Article 88 as

approved declares that "(tlhe industrial development of cities

and towns is a public function and the commonwealth and the cities

and towns therein may provide for the same in such manner as the

general court may determine.

Relying on this public expression of the importance of indus-

trial development to the Commonwealth and its municipalities, the

Legislature enacted G. L. c. 40D. In designing a framework to give

practical effect to art. 88, the Legislature authorized cities and

towns to make capital financing available to industrial enterprises

at reduced interest rates. Chapter 40D, § 2, directs that an In-

dustrial Level Financing Authority (Financing Authority) be

established in municipalities where the city council or a town meet-

ing determines that the Financing Authority is needed to combat

current unemployment or the threat of unemployment. The Financing

Authority may be used also to secure the community against future

unemployment or lack of business opportunity by attracting new

industry to the community or by substantially expanding existing

industry. A municipality acting by and through its Financing

Authority may secure financial support for industrial development

projects through the issuance of bonds. G. L. c. 40D, §§ 7, 9

The capital obtained from the bond issue, in addition to any funds

received from other sources, may be used by the municipality through

the Financing Authority to acquire or construct industrial develop-

ment facilities. G. L. c. 40D, § 7. Once constructed or rehabili-
tated, the facilities may be then leased by the Financing Authority

to an occupant engaged in an industrial enterprise. G. L. c. 40D,

S 8.

bonds issued under c. 40D and income derived therefromarc exempt from Massachusetts taxation, G. L. c. 40D, § 20, and
interest income from the bonds is not subject to Federal income
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Originally, the Legislature, in formulating a plan to stimulate

industrial development in Massachusetts, limited the potential re-

cipients of public financial support to manufacturing enterprises.

G. L. c. 40D, § 1 (k)
, (£,) , as appearing in St. 1970, c. 326 . Since

a substantial portion of the Massachusetts economy is presently

generated by businesses which are not primarily connected with a

process the Legislature is considering whether to

broaden the eligibility of business entities which qualify for

c, 40D financial assistance. We are asked to decide whether art. 88,

limits the benefits of any legislative formula to manufacturing en-

terprises. The language of the amendment does not indicate that the

scope of the words "industrial development" was limited to manu-

facturing enterprises. We therefore conclude that there is no such

limitation.

Although the term "industrial development" is not defined in

our Constitution, "If possible, the amendment must be construed so

as to accomplish a reasonable result and to achieve its dominating
purpose. Its words should be interpreted in the sense most obvious

to the common intelligence, because a matter proposed for public

adoption must be understood by all entitled to vote." Opinion of

the Justices, 365 Mass. 655, 657 (1974), quoting from Lincoln v.
Secretary of the Commonwealth, 326 Mass. 313, 317 (1950).

The terms "industry" and "industrial" have a very broad defi

nition in common usage. "’lndustry* is defined by lexicographers
to be 'habitual diligence in any employment, either bodily or

mental'; and ' industr lal^' as consisting in or pertaining to industry
Carver Mercantile Co. v. Hulme, 7 Mont. 566, 571 (1888). OtherI courts, when called on to define "industry*' or "Industrial," have

3/
See Employment Rev., vol. 4, No. 5 at 3 (May, 1977).
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adopted the definition supplied by one of the several editions offooted the definitic
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At this juncture, we are concerned only with the constitu-tionality of the proposed legislation. Opinion of the Justices,
Mass - ' (1975) (Mass. Adv. Sh. 11975] 2521 2518)

™

Iw er
K

" c °ncluf ion if limited to the constitutionality of
the bill on its face. Wo cannot exclude the possibility that a
provision of the bill, although constitutional on its face, may
operate in an unconstitutional manner when applied to some parties-lar state of facts not now • ~
iar scare or races not now envisaged.'

. . . However, we leaveresolution of that problem, should it arise, to the Appropriate
time and place. Opinion of the Justices, Mass _ 1
(1975) (Mass Adv. Sh. [ 19TSHTsTeT 2823 n.l), quohng fromOpinion of the Justices, Mass. Mo-... ~.

y
..

TifTETinr i77o'i ' l±s/5 ) (Mass. Adv. Sh.



HOUSE - No. 64811977] 5

ployment by providing a role for State and local government in

stimulation of industrial development. This purpose is best

the

advanced by including nonmanufacturing enterprises within the

term "industrial development." Accordingly, we conclude that

House No. 6207, if enacted, would not violate art. 88.

Our answer to the question is,

The foregoing opinion and answer is submitted by the Ch e

Justice and the Associate Justices, subscribing hereto on

the twenty-fourth day of August, 1977.

Edward F. Hennesse'

Francis J. Quirico

Robert Braucher

Benjamin Kaplan

Herbert P. Wilkins

Paul J. Liacos

Ruth I. Abrams
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