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HOUSE OF REPRESENTATIVES, October 3, 1977

The committee on Ways and Means, to whom was referred the Bill
reforming the taxation of domestic life insurance companies and
savings and insurance banks, and providing for the reduction of
unemployment through increased investments in Massachusetts
businesses (House, No. 6257), report that the same ought to pass with
an amendment substituting therefor the accompanying bill (House,
No. 6629).

For the committee.

HOUSE No. 6629

JOHN J. FINNEGAN.
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In the Year One Thousand Nine Hundred and Seventy-Seven.

An Act reforming the taxation of domestic life insurance
COMPANIES AND SAVINGS AND INSURANCE BANKS, AND PROVIDING
FOR THE REDUCTION OF UNEMPLOYMENT THROUGH INCREASED
INVESTMENTS IN MASSACHUSETTS BUSINESSES.

1 Whereas, The deferred operation of this act would tend to defeat
2 its purpose, which is, in part, to create jobs and expand business
3 opportunities in the commonwealth, therefore it is hereby declared
4 to be an emergency law necessary for the immediate preservation
5 of public convenience and necessity.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Subsection (c) of section 12 of chapter 62C of
2 the General Laws, as inserted by section 22 of chapter 415 of the
3 Acts of 1976 is hereby amended by inserting after the word
4 “eighteen”, a comma and the words: and twenty-two B.

1 SECTION 2. Said section 12 is hereby further amended by
2 inserting after the words “twenty-two A” as they first appear in
3 subsection e, a comma and the words: twenty-two B.

1 SECTION 3. Chapter 63 of the General Laws is hereby
2 amended by striking out section 18 and inserting in place thereof
3 the following new section;
4 Section 18. Every savings and insurance bank authorized to do
5 business under chapter one hundred and seventy-eight shall
6 annually pay an excise of two per cent upon all new and renewal
7 premiums received by it during the twelve months ending October
8 thirty-first of the year for which the excise is due and payable on all
9 policies issued by it, or assumed by it under the provisions of

I o section twenty-five of chapter one hundred and seventy-eight.
II The word “premiums”, as used in this section, shall include all
12 amounts received as consideration for life insurance policies, total
13 and permanent disability or accidential death benefits, and shall
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include dividends applied to purchase additional insurance or to
shorten the premium paying period. In determining the amount of
the excise payable hereunder, there shall be deducted, to the extent
that they are properly allocable to premiums taxable hereunder,
(a) all premiums returned to policyholders during the said twelve
months but not including cash surrender values, and (b) dividends
which during said twelve months have been paid or credited to
policyholders or applied to purchase additional insurance or to
shorten the premium paying period.

14
15
16
17
18
19

«20
*2l

-)i

Liability for said excise shall be insurred by reason of the
transaction of business at any time within the twelve months
ending October thirty-first of the fiscal year for which the excise is
due and payable.

23
24
25
26

If any savings and insurance bank reinsures all of its outstanding
insurance policies and annuity contracts as provided in section
twenty-five of chapter one hundred and seventy-eight, it shall
forthwith make a return in accordance with section twelve of
chapter sixty-two C. The amount of the excise shall be an amount
proportionate to such part of its then current fiscal year as had
expired at the close of business on the day next preceding the
effective date of such reinsurance.

27
28
29
30
31
32
33
34

SECTION 4. The second paragraph of section 20 of said
chapter 63, as most recently amended by section 24 of chapter 415
of the Acts of 1976, is hereby further amended by striking out the
second through eighth sentences thereof, inclusive.

1
2
3
4

SECTION 5. Section 22 of said chapter 63, as most recently
amended by section 45 of chapter 698 of the Acts of 1966, is hereby
amended by inserting after the words “with respect to”, as
appearing in line 7 of section 1 of chapter 387 of the Acts of 1946,
the words: amounts received as consideration for annuity
contracts and

1
2
3
4

*6
SECTION 6. Section 22A of said chapter 63, as inserted by

section 27 of chapter 555 of the Acts of 1971, is hereby amended by
adding, after the words, “chapter one hundred and seventy-five , a
comma and the words, followed by a comma: except life
insurance companies as defined by section one hundred and

1
2
3
4
5
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eighteen of chapter one hundred seventy-five which are also life
insurance companies as defined under subsection (a) of section
eight hundred and one of the Federal Internal Revenue Code, as
amended and in effect for the taxable year.

6

8
9

SECTION 7. Said chapter 63 is hereby further amended by
inserting after section 22A, the following sections:1

Section 228. (1) Every domestic life insurance company not
subject to tax under section twenty-two A and every savings and
insurance bank not subject to the gross investment income tax
under section eighteen shall annually pay an investment privilege
excise equal to fourteen percent of its net investment income for
the taxable year as adjusted and as apportioned to the
commonwealth in accordance with this section.

i

4

6

8
9

(2) As used in this section, “net investment income” means
taxable investment income as defined by paragraph two of
subsection (a) of section eight hundred and four of the Federal
Internal Revenue Code, as amended and in effect for the taxable
year. To the extent that the following items are deducted or
excluded in computing such taxable investment income, there shall
not be deducted or excluded in computing net investment income:

10
11
12
13
14
15
16

(a) dividends received17
18 (b) taxes on or measured by investment income, franchise taxes

for the privilege of doing business and capital stock taxes imposed
by any state,

19
20
21 (c) interest from bonds, notes, and evidences of indebtedness of

any state, including this commonwealth, and22
23 (d) premium taxes
24 (3) Net investment income as defined above shall be adjusted as

follows: Dividends included therein shall be deducted other than
dividends from or on account of the ownership of:

25

26
27 (a) shares in a corporate trust, as defined in section one or

chapter sixty-two, engaged in business in the commonwealth, o28
29 (b) deemed distributions and actual distributions, except actual

distributions out of previously taxed income, from a DISC which
is not a wholly owned DISS, or

30
31
32 (c) any class of stock if the insurer owns less than fifteen percent

of the voting stock of the corporation paying such dividend.33
34 (4) Net investment income, as adjusted by this section shall be

apportioned to this commonwealth by multiplying such income by35
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36 the lesser of twenty percent or the percentage which is the sum of
ninety percent of the insurer’s premium factor and ten percent of
the insurer’s payroll factor, as hereinafter defined.

37
38

(a) The premium factor is a fraction, the numerator of which is
the sum of life insurance premiums, annuity considerations and
accident and health premiums received during the taxable year
with respect to direct business in the commonwealth, and in
addition all such life insurance premiums, annuity considerations
and accident and health premiums received during the taxable year
with respect to direct business in other jurisdictions unless the
insured at the time of payment of the premiums therefor is a
resident of a state or county in which such company is subject to an
insurance excise, and the denominator of which is the sum ofall life
insurance premiums, annuity considerations and accident and
health premiums received during the taxable year with respect to
direct business, exclusive in each case of premiums and annuity
considerations waived, dividends applied to shorten endowment
or premium paying periods, and dividends applied to purchase
paid-up additions and annuities.

39
40
41
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43
44
45
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52
53
54

(b) The payroll factor is a fraction, the numerator of which is the
compensation paid in this commonwealth during the taxable year
by the insurer and the denominator of which is totalcompensation
paid everywhere during the taxable year. As used in this section,
“compensation” means wages, salaries, commissions and any
other form of remuneration paid to employees for personal
services and all commissions for the sale of insurance paid to
persons whether or not employees of the insurer. The determina-
tion of compensation paid in this commonwealth shall be made in
accordance with the provisions of subdivisions (1), (2) and (3) of
subsection (e) of section thirty-eight of this chapter.

55
56
57
58
59
60
61
62
63
64
65

Section 22C. A domestic life insurance company or savings or
insurance bank subject to the investment privilege excise imposed
by section twenty-two B, of this chapter, having admitted assets of
two hundred million dollars or less at the close of a taxable year,
shall be allowed a credit against such excise in the amount of
twenty thousand dollars. Any such company, whose admitted
assets at the close of a taxable year are in excess of two hundred
million dollars, shall be allowed a credit against such excise in the
amount of twentv thousand dollars, reduced pro rata by five

66
67
68
69
70
71
72
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74
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hundred dollars for each one million dollars or fraction thereof by
which the value of the admitted assets shall be valued by the
commissioner of corporations and taxation in accordance with
standards established with respect to annual statements under
chapter one hundred and seventy-five of the General Laws.

75
76
77
78
79

Section 22D. For the purposes of determining the amount of
gains, but not losses, under the investment privilege excise imposed
by section twenty-two B, a qualifying domestic life insurance
company, as hereinafter defined, subject to said excise and having
admitted assets of less than one billion dollars, at the close of the
taxable year, as valued by the commissioner of corporations and
taxation in accordance with standards established with respect to
annual statements under chapter one hundred and seventy-five of
the General Laws, may elect to adjust the basis, as defined by
section one thousand eleven of the Federal Internal Revenue Code,
as amended and in effect for the taxable year, ofall merger assets,
to equal their market value on the qualifying date. Said election
shall be irrevocable and made on or before the date for filing
(including any extension thereof) the return of the qualifying
domestic company for the taxable year ending December thirty-
first, nineteen hundred and seventy-seven.

80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96 For purposes of this section, a “qualifying domestic life

insurance company” is a company which, after December thirty-
first, nineteen hundred and fifty-eight and before December thirty-
first, nineteen hundred and seventy-six, was a party to a
reorganization, as defined by section three hundred and sixty-eight
of the Federal Internal Revenue Code, as amended and in effect for
the taxable year of the reorganization, with another domestic
insurance company which was not a life insurance company, as
defined by subsection (a) of section eight hundred and one of the
Federal Internal Revenue Code, as amended in effect for the
taxable year of the reorganization.

97
98
99
100
101
102
103
104
105
106
107 For purposes of this section, “merger assets” means stock, other

than stock in a party to the reorganization, acquired in the
reorganization by the qualifying domestic life insurance company
and “qualifying date” means the date of the reorganization.

108
109
i 10

1 SECTION 8. This section and sections nine through twenty-
-2 eight inclusive shall be known and may be cited as the Domestic
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1

I

Life Insurance Company Tax Reform and Massachusetts Capital
Resource Company Law.

3

4

SECTION 9. It is hereby found that domestic life insurance
companies represent one of the great economic assets of the
commonwealth, both as an employer of citizens and as a source of
capital financing for business; and that they propose to establish
and fund the Massachusetts Capital Resource Company in the
amount of one hundred million dollars pursuant to the terms and
conditions of this act.

I
2
3
4
5
6
7

It is further found that there currently exists in the com-
monwealth a condition of unemployment; that the alleviation of
the current unemployment problem, and the alleviation and
avoidance of similar problems in the future, accomplished through
the promotion, attraction, stimulation, development and
revitalization of commerce and industry, depend in large part upon
the availability of large flows of private investment funds from
financial institutions and others to provide capital financing,
particularly long-term financing, for such businesses as would not
otherwise be able to obtain such financing.

8
9

10
! 1
12
13
14
15
16
17

Therefore, it is imperative that, for the public purpose hereby
found and declared of alleviating and avoiding unemployment
through the promotion, attraction, stimulation, development and
revitalization of commerce and industry, certain taxes paid by
domestic life insurance companies be reformed and domestic life
insurance companies be encouraged to expand the amount of long
term capital financing available to such businesses as would not
otherwise be able to obtain such financing.

18
19
20
21
22
23
24
25

2 the following words or term shall have the following meanings:
3 “Admitted assets” the assets of a domestic life insurance
4 company sufficient to meet policy holder claims and obligations of
5 the company valued by the commissioner in accordance with
6 standards set forth under chapter one hundred seventy-five of the
7 General Laws and as reported in the company’s annual statement
8 required to be filed thereunder.
9 “Affiliate of a person” means (A) any person directly or

10 indirectly owning, holding or otherwise having power to vote, ten
11 percent or more of the outstanding voting securities of such other

1 SECTION 10. In this act, unless the context otherwise requires,
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person; (B) any persons ten percent or more of whose outstanding
voting securities are directly or indirectly owned, held, or
otherwise subject to power to vote, by such other person; (C) any
person directly or indirectly possessing the power to direct or cause
the direction of the management and policies of such other person
pursuant to the terms of a contract or contracts entered into for
that purpose; (D) any officer, director, partner, co-partner, or
employee of such person.

12

13
14
15
16
17
18
19

“Aggregate cumulative investment,” the sum of the accumulated
capital contributions of all partners of the Capital Resource
Company.

20
21
99

“Capital Resource Company”, the Massachusetts Capital
Resource Company, a partnership, or its successor, of domestic
life insurance companies of the successor or successors to any such
domestic life insurance company, created pursuant to this act for
the public purposes described herein.

23
24
25
26
27

“Commissioner,” the commissioner of insurance, as defined in
section one of chapter one hundred seventy-five of the General
Laws.

28
29
30

“Domestic life insurance company,” a corporation organized
under the laws of the commonwealth which is a life insurance
company as defined in section one hundred and eighteen of chapter
one hundred seventy-five of the General Laws.

31
32
33
34

“Person,” an individual, corporation, partnership, limited
partnership, association, joint stock company, trust, unincor-
porated organization or any similar entity.

35
36
37

“State Secretary,” the state secretary as specified in section one
of chapter nine of the General Laws.

38
39

1 SECTION 11. Section thirty of chapter five hundred and fifty-
five of the acts of nineteen hundred and seventy-one is hereby
repealed.

2
3

SECTION 12. Notwithstanding the provisions of section
eighteen of chapter five hundred and forty-six of the acts of
nineteen hundred and sixty-nine, for any year in which the
provisions of section twenty-two A of chapter sixty-three ot the
General Laws, of that portion of section eighteen of chapter sixty-
three of the General Laws which imposes a gross investment
income tax, and of section thirty of chapter five hundred and fifty-

9

3

4
5
6
7
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8 five of the Acts of nineteen hundred and seventy-one, do not apply
9 to domestic life insurance companies and savings and insurance

10 banks, the surtax imposed by said section eighteen of said chapter
11 five hundred and forty-six shall not apply to taxes imposed by
12 sections eighteen, twenty, twenty-two, twenty-two Band twcnty-
-13 three ofsaid chapter sixty-three, and by section two of chapter five
14 hundred and thirty-one of the acts of nineteen hundred and forty-
-15 three.

1 SECTION 13. For taxable years ending December thirty-first,
2 nineteen hundred and seventy-seven and December thirty-first,
3 nineteen hundred and seventy-eight, if the provisions of section
4 twenty-two Ado not apply to domestic life insurance companies, a
5 surtax of twenty percent is hereby imposed upon said domestic life
6 insurance companies and savings and insurance banks of the taxes
7 imposed under sections eighteen, twenty and twenty-two of
8 chapter sixty-three of the General Laws and under the provisions
9 of section two of chapter five hundred and thirty-one of nineteen

10 hundred and forty-three, as amended.

1 SECTION 14. For the taxable years ending December thirty-
-2 first, nineteen hundred and seventy-seven through nineteen
3 j hundred and eighty-two, an insurer subject to section twenty-two
4 Bof chapter sixty-three of the General Laws, as inserted by section
5 seven of this act, having admitted assets of more than two hundred
6 million but less than one billion dollars shall be allowed a credit
7 against the taxes imposed under said section twenty-two B and
8 section fifteen of this act. The amount of such credit shall be equal
9 to the amount by which the sum of the taxes imposed on such

10 insurer under chapter sixty-three, under this Act and under section
11 two of chapter five hundred and thirty-one of the acts of nineteen
12 hundred and forty-three for the taxable year exceed the applicable
13 percentage of the sum of the taxes imposed on the insurer under
14 chapter sixty-three and under section two of chapter five hundred
15 and thirty-one of the acts of nineteen hundred and forty-three for
16 the taxable year nineteen hundred and seventy-six together with
17 surtaxes and additional surtaxes thereon. The applicable percen-
-18 tage shall be one hundred and ten percent lor the taxable years
19 ending December thirty-first, nineteen hundred and seventy-seven

20 and December thirty-first, nineteen hundred and seventy-eight,
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21 one hundred and five percent for the taxable year ending
December thirty-first nineteen hundred and seventy-nine, and one
hundred percent for the taxable years ending December thirty-
first, nineteen hundred and eighty through nineteen hundred and
eighty-two.

I~>

23
24
25

SECTION 15. In addition to the excise payable under section
twenty-two B of chapter sixty-three of the General Laws, an
insurer subject to said section twenty-two B, and having admitted
assets of two hundred million dollars or more shall pay for taxable
years nineteen hundred and seventy-seven and thereafter, an
additional investment privilege excise equal to thirty-one percent
of the net investment income of such insurer computed and
allocated in accordance with the provisions of said section twenty-
two B; provided, however, that upon the organization and
funding, by two or more domestic life insurance companies, of the
Capital Resource Company in accordance with the provisions of
this act, the rate of the additional excise payable under this section
shall be reduced in accordance with the following schedule;

2
3
4
5
6
7
8
9

10
11
12
13

Then the rate of ad-
ditional excise for the
taxable year indicated
and for all subsequent
taxable years shall be

If the aggregate initial
cost of the qualified
investments made by
the Capital Resource
Company as of the
last day of

14
15
16
17
18
19
20 1978 is at least

1979 is at least
1980 is at least
1981 is at least
1982 is at least

$lO million
$22 million
$34 million
$47 million
$6O million

26%21 21%7? 16%
23 10%
24 4%
25 The additional excise payable under this section shall not apply
26 to taxable years ending on or after December thirty-first, nineteen
27 hundred and eighty-three provided that the aggregate initial cost of

25

28 the qualified investments made by the Capital Resource Company
29 is at least fifty million dollars as of said December thirty-first,
30 nineteen hundred and eighty-three, provided further that if such
31 aggregate initial cost of the qualified investments is less than fifty
32 million dollars as of December thirty-first nineteen hundred and
33 eighty-three, the additional excise payable under this section shall
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34 continue until the year in which such aggregate of the initial cost of
35 the qualified investments reaches fifty million dollars.

2 fifteen, if any, there shall be for taxable years ending December
3 thirty-first nineteen hundred and eighty-one and thereafter, an
4 additional excise equal to one and one half percent for each short-
5 fall, if any, of one hundred jobs below theapplicable level of direct
6 jobs created in the Commonwealth for the taxable year in
7 question: (A) For taxable years nineteen hundred and eighty-one
8 and nineteen hundred and eighty-two, the applicable level shall be
9 one thousand direct jobs; (B) For taxable years nineteen hundred

10 and eighty-three and thereafter, the applicable level shall be two
11 thousand direct jobs.
12 The Secretary of Manpower Affairs will certify the number of
13 direct jobs as defined below on or before March fifteenth of each
14 year subsequent to calendar year nineteen hundred and eighty
15 The number of direct jobs shall be determined by the Secretary
16 of Manpower Affairs as the jobs reasonably expected to be
17 maintained or created as a direct result of qualified investments of
18 the Capital Resource Company. Once a qualified investment has
19 been made, the certification of the number of direct jobs to be
20 created thereby shall not be decreased. In certifying the number of
21 such jobs, the Secretary of Manpower Affairs shall base his
22 determination on information to be provided to him as specified in
23 section twenty-one of this act, and upon such other information as
24 may be in his possession. The Secretary of Manpower Affairs in
25 certifying the number of such jobs shall use his best judgment to
26 count jobscreated or maintained even if such jobssubsequently are
27 lost by the business failure, contract, or other condition
28 adversely affecting the borrower, so long as the jobs were, in his
29 judgment, created or maintained by good faith ellort ol the Capital

130 Resource Company.

1 SECTION 16. All provisions of chapter sixty-two Cof the
2 General Faws relative to the assessment, collection, payment,
3 abatement, verification and administration of taxes, including
4 penalties, shall so far as pertinent be applicable to taxes imposed
5 and credits and deductions allowed under this act.

1 SECTION 15A. In addition to the tax payable under section
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SECTION 17. The provisions of chapter sixty-three B of the
General Laws shall apply to the taxes imposed under this act.

I
2

Notwithstanding the provisions of said chapter sixty-three B to
the contrary, declarations of estimated tax filed under said chapter
sixty-three B with respect to taxable years commencing after
December thirty-first nineteen hundred and seventy-six shall
include the amount which the taxpayer estimates as the surtaxes
and additional taxes due by reason of the passage of this act;
the computation of the addition to the tax with respect to such-
declarations under section six of said chapter sixty-three B shall be
made as if the surtaxes and additional taxes imposed by this act
were in effect and applicable to the preceding taxable year.

3
4
5
6
7
8
9

10
11
12

SECTION 18. Notwithstanding the provisions of section
twenty-two A of chapter sixty-three of the General Laws, of that
portion of section eighteen of said chapter sixty-three which
imposes a gross investment income tax, and of section thirty of
chapter five hundred and fifty-five of the Acts of nineteen hundred
and seventy-one, the tax imposed therein shall not apply as of
taxable year nineteen hundred and seventy-seven to domestic life
insurance companies, or savings and insurance banks, if the
aggregate cumulative investment in the Capital Resource
Company is at least twenty million dollars on December thirty-
first, nineteen hundred and seventy-seven; forty million dollars on
December thirty-first, nineteen hundred and seventy-eight; sixty
million dollars on December thirty-first, nineteen hundred and
seventy-nine; eighty million dollars on December thirty-first,
nineteen hundred and eighty and one hundred million dollars on
December thirty-first, nineteen hundred and eighty-one.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16

SECTION 19. The provisions of sections three, six and eleven
of this act shall take effect on January first, nineteen hundred and
eighty-two and shall apply to taxable years ending on and afti
December thirty-first, nineteen hundred and eighty-two, provided
that as of said January first, the aggregate cumulative investment
in the Capital Resource Company is not less than one hundred
million dollars. The provisions of section seven shall take effect on
the passage of this act but shall apply only to those taxable years in
which the tax imposed under section twenty-two A of chapter

1

3

4
5

6
7
8
9
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I

10 sixty-three of the General Laws either does not apply or is

repealed.11

SECTION 20. There shall be allowed as a credit against the tax
imposed by sections twenty and twenty-two of chapter sixty-three
of the General Laws and by section two of chapter five hundred
and thirty-one of the acts of nineteen hundred and forty-three, as
amended, with respect to each taxable year during the twenty-five
year period contained in subparagraph b of section twenty-three
an amount equal to one and one-half percent of any domestic life
insurance company’s proportionate share of the cost of equity
securities and the outstanding principal balance of debt securities
which constitute qualified investments of the Capital Resource
Company as of the last day of the previous taxable year. As used in
this section, each such company’s “proportionate share” shall be a
fraction, the numerator of which is the amount of its aggregate
contributes capital in the Capital Resource Company and the
denominator of which is the amount of the aggregate cumulative
investment in the Capital Resource Company as of the last day of
such taxable year.

9

3
4
5
6
7
8
9

10
11
12
13
14
15
16
17

SECTION 21. On or before March fifteenth following each of
the taxable years indicated, the Capital Resource Company shall
file a certificate with the commissioner of corporations and
taxation which shall include the following information:

1
2
3
4

(a) for the years nineteen hundred and seventy-seven through
nineteen hundred and eighty-one, the total amount of partnership
capital contributions made in the Capital Resource Company
during the year and the aggregate cumulative investment in the
Capital Resource Company as of December thirty-first.

5
6
7
8
9

(b) for all years to and including the year in which the aggregate
initial cost of the qualified investments made by the Capital
Resource Company reaches fifty million dollars, the aggregate
initial cost of such qualified investments as of December thirty-
first, and

10
11
12
13
14

(c) for all years during which the Capital Resource Company is
subject to the provisions of this act, the cost of equity securities and
the outstanding principal balance of all debt securities which
constitute qualified investments of the Capital Resource Company
as of December thirty-first and the proportionate share, as defined

15
16
17
18
19
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in section twenty, of each partner of the capital resource company
as of such date.

20
21

The Capital Resource Company shall file a report with the
Speaker of the House of Representatives and the President of the
Senate on or before September first, nineteen hundred and
seventy-eight and each year hereafter, describing the formation
and current status of said Company.

22
23
24
25
26

The Capital Resource Company shall also file on March
fifteenth, nineteen hundred and eighty-one and each year
thereafter reports with the Secretary of Manpower Affairs
detailing the number of direct jobs reasonably expected to be
created or maintained as a result of the qualified investments as
defined in section twenty-five of this act. The Capital Resource
Company shall supply said Secretary with such additional
information relative to such direct jobs as he may deem necessary
from time to time.

27
28
29
30
31
32
33
34
35

SECTION 22. (a) The Capital Resource Company shall be a
limited partnership formed by two or more domestic life insurance
companies under the provisions of this act and of chapter one
hundred and nine of the General Laws.

1
2
3
4
5 (b) The certificate required to be filed by section two of said

chapter one hundred and nine shall be submitted to the
commissioner who shall determine whether it complies with the
provision of this act and other provisions of law. If he so
determines, he shall then endorse his approval thereon and
thereupon said certificate shall be filed with the state secretary at
which time the Capital Resource Company shall be deemed to be
organized.

6
7
8
9

10
1 I
12
13 (c) Upon the organization of the Capital Resource Company as

provided herein and throughout the twenty-five year period set out
in section twenty-three of this act, the terms of the limited
partnership agreement shall at all times be consistent with the
certificate and this act; provided however, that amendments to the
certificate may be submitted to the commissioner for his approval
as provided in the case of the original certificate, pursuant to
subsection (b ) which shall, after such approval, be filed with the
state secretary; and provided further, that if the partners elect to
continue the Capital Resource Company beyond the twenty-five
year period specified in subparagraph b of section twenty-three,

14
15
16
17
18
19
20
21
22
23
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24 submission to and approval by said commissioner shall not be
25 required prior to thefiling ofany amended certificate with the state
26 secretary.
27 (d) In any case of conflict between the certificate, the limited
28 partnership agreement, or chapter one hundred and nine of the
29 General Laws and any provision of this act or amendments
30 thereto, this act shall control.
31 (e) Notwithstanding any other provisions of this act, the return
32 to partners oftheir aggregate cumulative investment and the return
33 permitted on such investment shall be as specified in this act as in
34 effect at the time such investment is made in the partnership and
35 shall be for all purposes a matter of private contract between the
36 Capital Resource Company and its partners and not subject to
37 subsequent statutory amendment.
38 (f) The Capital Resource Company may not be formed unless
39 the certificate has been filed with the state secretary within one year
40 from the effective date of this act.

1 SECTION 23. The certificate referred to in subsection (b ) of
2 section twenty-two of this act shall contain the following specific
3 provisions, restrictions and limitations:
4 (a) The character of the partnership business shall consist of the
5 investment and reinvestment of partnership assets exclusively in
6 debt and equity securities conforming to the investment criteria set
7 forth in sections twenty-four and twenty-five of this act.
8 (b) Except as specified in this subsection, the Capital Resource
9 Company shall be subject to the provisions of this act for a period

10 of not less than twenty-five years from the date of its organization.
11 The Capital Resource Company may, at its election, choose to no
12 longer be subject to the provisions ofthis act by filing a certificate
13 to such effect with the commissioner and the state secretary (i) at
14 any time after expiration of such twenty-five year period, or (ii) at
15 any time on or prior to December thirty-first nineteen hundred and
16 eighty-two, in the event there has been a statutory amendment
17 which results in an increase in the total level of direct taxes paid by
18 domestic life insurance companies to the commonwealth, which
19 increase is other than attributable to business growth and other
20 than a proportional part of a general increase in the taxation of
21 business in the commonwealth.
22 (c) Funds shall be provided to the partnership only in cash, and
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the amount so provided by each partner in such partner's capacity
as a general partner shall be stated separately from any amounts
provided by such partner as a limited partner.

23
24
25

(d) At least twenty-five percent of the capital funds of the
partnership shall be provided by domestic life insurance com-
panies acting in their capacity as general partners, thebalance shall
be provided by such companies in their capacity as limited
partners.

26
77

28
29
30

(e) No distribution constituting a return of capital contributed
by a person as a general partner shall be made prior to the filing of
the certificate referred in subparagraph (b) above. Prior to the
fifteenth anniversary of the organization or the funding of the first
twenty million dollars of the partnership, whichever occurs later,
no distribution from the Capital Resource Company to the
partners shall be permitted other than distributions of partnerships
net earnings. After such fifteenth anniversary, in addition to such
distribution of net earnings, distributions of capital contributions
shall be allowed but shall not exceed five percent per annum ofthe
aggregate cumulative investment made prior to such fifteenth
anniversary of the organization of the Capital Resource Company.

31
32
33

34
35
36
37
38
39
40
41
42
43 (f) The general partners may from time to time admit additional

domestic life insurance companies as partners.44
45 (g) Upon such terms and conditions as are necessary to assure

compliance with the public purpose set out in section nine of this
act, the Capital Resource Company may form one or more wholly
owned subsidiaries through which funds of the Capital Resource
Company may be invested, provided however that such subsidiary
shall be subject to all appropriate provisions of this act consistent,
in the case of any subsidiary which is a Small Business Investment
Company, with requirements of federal law.

46
47
48
49
50
51
52
53 (h) With the prior written approval of the commissioner and

upon such terms and conditions as may be deemed necessary to
assure compliance with the public purpose set out in section nine of
this act, to assure the continuation of the Capital Resource
Company and to assure the continuation of the investment policies
and restrictions set forth in this act, the Capital Resource
Company may incorporate under chapter one hundred and fifty-
six B of the General Laws.

54
55
56
57
58
59
60

SECTION 24. The business of the Capital Resource
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Company shall be managed by its general partners and
conducted, at all times, in compliance with the provisions of this
act. The partners shall form an investment committee to
evaluate and act upon specific investments. The investment
committee shall at all times include one disinterested person
appointed by the Governor who shall have expertise in the field of
investments and who shall serve a term coterminous with the
Governor. Investment decisions shall at all times be within the sole
discretion of the Capital Resource Company subject to the
following criteria;

2
3
4
5
6
7
8
9

10
11

(a) The Capital Resource Company shall use its best efforts to
invest and reinvest funds in qualified investments as defined in
section twenty-five of this act for the period it remains subject to
the provisions of this act. The Capital Resource Company shall
invest not less thanthree million dollars in ivestments which do not
exceed the asset, net worth and net earnings standards applicable
to investments which could be made by a Small Business
Investment Company at the time such investments are made and
which conform to the requirements set out in subsection twenty-
five (g). The Capital Resource Company shall employ as a member
of its staff an urban loan specialist, concerned with areas of high
unemployment. One or more subsidiaries formed pursuant to
subsection twenty-three (g) may be utilized for the making of such
investments. The making of such qualified investments shall have
priority over the making of other investments defined in this
section.

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28 (b) To the extent that such funds are not invested as provided in

subparagraph (a), they shall be invested and reinvested in securities
which constitute marketable general obligations of the com-
monwealth, its agencies or political subdivisions thereof. The
Capita! Resource Company shall dispose of such obligations, from
time to time, as may be appropriate to provide funds for the
purchase of qualified investments. The Capital Resource Com-
pany shall annually execute after due inquiry a certificate based on
its best information and belief that investments of the nature
described in this subparagraph made during the preceding fiscal
year were nude in compliance with the provisions of this section.

(c) Notwithstanding the requirements of subparagraph (b), the
Capital Resource Company may purchase and hold debt issued by
any person maturing less than one year from the date of its issuance

29
30
31
’-9

33
34
35
36
37
38
39
40
41
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up to an amount not exceeding the greater of (I) the amount
received by the Capital Resource Company in cash as con-
tributions from partners during the preceding calendar year, or (2)
ten percent of aggregate cumulative investment made in the
Capital Resource Company as reduced by distributions of capital
pursuant to subparagraph (e) of section twenty-three.

42
43
44
45
46
47

SECTION 25. (a) For the purpose of section twenty-four of
this act, qualified investments shall consist of original issue debt
and equity securities (or securities which are derived from the
exchange of previously held original issue securities or otherwise
acquired by the Capital Resource Company in circumstances
which make such securities the substantial equivalent of original
issue securities) ofany issuer who is unable to obtain financing on
substantially similar terms elsewhere and who certifies that the
proceeds of the investment will be utilized for purposes which will
increase or maintain employment in the commonwealth, except
that the following shall not constitute qualified investments:

2
3
4
5
6
7
8
9

10
11

(I) Debt securities issued or guaranteed by any issuer whose
senior debt is rated Baa or above by Moody’s Investors Service,
Inc. or, whose senior debt, if unrated or unissued, has or would
have in the opinion of the Capital Resource Company, the same
characteristics as debt so rated; provided, however, that the
foregoing shall not preclude the making of debt investments on a
subordinated basis in such issuer so long as such subordinated debt
is rated Ba or below by Moody’s Investors Service, Inc. or, if such
subordinated debt is not rated, such subordinated debt has in the
opinion of the Capital Resource Company, the same
characteristics as debt so rated. For the purposes of this section
securities not rated by Moody’s Investors Service, Inc. shall be
deemed not rated. However, the rating classifications ofany other
independent rating service which are the substantial equivalent of
those of Moody’s Investors Service, Inc. may be used with the
permission of the commissioner.

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28 (2) Equity securities issued or guaranteed by any issuer whose

senior debt is rated above Baa by Moody’s Investors Service, Inc.
or issued or guaranteed by any issuer, without rated senior debt,
whose senior debt, in the opinion of the Capital Resource
Company has or would have the same characteristics as debt so
rated.

29
30
31
32
33
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34 (3) Debt or equity securities issued or guaranteed by any issuer
35 which is an affiliate of a person whose senior debt is rated Baa or
36 above by Moody’s Investors Service, Inc. or whose senior debt, if
37 unrated or unissued, in the opinion of the Capital Resource
38 Company, has or would have the same characteristics as debt so
39 rated: or issued by an affiliate of a person whose primary activity is
40 the development of real estate, the business of a financial
41 intermediary, the business of a construction contractor, or the

business of a public utility (including refuse and waste facilities).
43 (4) Debt securities issued or guaranteed by the federal
44 government, or by any state or any political subdivision thereof, or
45 by any agency or instrumentality of the federal government, any
46 state or of a political subdivision thereof.
47 (5) Debt or equity securities of any issuer having a stated
48 maturity at time of issuance of less than five years.
49 (6) Debt securities of any issuer the payment of principal or
50 interest on which is secured by an interest in any real or personal
51 property; provided, however, that the obtaining of security in the
52 following circumstances shall not affect the qualifications of
53 otherwise qualified investments:
54 (i) security acquired in connection with the acquisition of debt
55 securities by the Capital Resource Company when either
56 substantially all of the issuer’s assets are subject to prior security
57 interests or other liens or when no negative pledge covenant can
58 reasonably be obtained, and
59 (ii) security obtained to secure a previously held qualified
60 investment during the course ofa judicial or non-judicial workout
61 or restructuring of the capitalization of an issuer in financial
62 difficulty.
63 (7) Debt or equity securities ofany issuer if after giving effect to
64 the proposed investment, the aggregate amount of outstanding
65 debt and cost of the equity invested by the Capital Resource
66 Company in such issuer and its affiliates exeeds five million
67 dollars.
68 (8) Any debt or equity securities issued or guaranteed by any
69 issuer whose primary activity is the development of real estate, the
70 business of a financial intermediary, the retailing of goods, the
71 business of a construction contractor, or the business of a public
72 utility (including refuse and wast facilities); provided, however,
73 that qualified investments may be made in a division of a retailer of
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74 goods so long as the primary activity of the division is not that of
such retailing, assurances are received by the Capital Resource
Company that the proceeds of the investment will be fully utilized
by such division and such investment otherwise constitutes a
qualified investment.

75
76
77
78
79 (b) Notwithstanding the foregoing, debt or equity securities of

any issuer shall constitute qualified investments although they do
not qualify by reason of paragraphs five and six of subsection (a),
so long as (1) at the time of acquistion the cost of such securities,
when added to the cost (reduced by any amortiz.ation of such cost)
of all other securities acquired pursuant to this subsection and held
at such time by the Capital Resource Company, does not exceed
the greater of ten million dollars or twenty-five percent of the cost
(reduced by an amortization of such cost) of qualified investments
then held by the Capital Resource Company, and (2) such
securities in all other respects constitute qualified investments.
Debt securities of financial intermediaries, when the sole recourse
(other than by lien offset, tax indemnification and similar
agreements and other than recourse to any security involved) for
payment of principal and interest on such debt is to a person whose
senior debt would constitute a qualified investment, shall
constitute qualified investments included in this subsection.

HO
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96 (c) Not later than ninety days after the completion of a loan as

described in subparagraph (a) of section twenty-four, the Capital
Resource Company shall issue a special report detailing such
transaction to the commission

97
98
99
100 (d) In addition, debt and equity securities ofsubsidiaries formed

pursuant to subparagraph (g) of section twenty-three shall
constitute qualified investments so long as the aggregate
outstanding debt and cost of equity of such investments does not
exceed five million dollars.

101
102
103
104
105 (e) Every issuer in which the Capital Resource Company makes

an investment of the nature described in this section shall represent
and warrant in a loan agreement or other appropriate document
that it attempted but was unable to obtain financing on
substantially similar terms elsewhere and that the full proceeds of
the investment will be utilized for purposes which will increase or
maintain employment in the commonwealth. Prior to disbursing
funds to any such issuer, the Capital Resource Company shall
require the issuer to certify in writing the facts and circumstances

106
107
108
109
110
11l
112
113
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upon which such representations and warranties are based.
(f) The Capital Resource Company shall execute after due

inquiry a certificate on its best information and belief that each
investment of the nature described in this section constitutes a
qualified investment within the stand"rdsofthis section and that it
has confirmed by means of not less than three independent
inquiries that financing on substantially similar terms was not
available elsewhere.

114
115
116
117
118
119
120
121
122 (g) The provisions of this section, other than those contained in

subsections (d) and (e), shall not apply to investments of the nature
referred to in the second and third sentences of subparagraph (a) of
section twenty-four except that such investments when made by
the Capital Resource Company directly shall constitute qualified
investments.

123
124
125
126
127

SECTION 26. Notwithstanding any limitations contained in the
laws of this commonwealth or in its charter, and in addition to
existing authority, any domestic life insurance company may
become a general or limited partner in the Capital Resource
Company pursuant to the provisions of this act, may make loans
and contributions to such partnership, dtid may enter into binding
agreements with other such life insurance companies to make such
loans and contributions, either initial or additional, and torestrict
the transfer or other disposition of any interest in the Capital
Resource Company. The authority to make the aforesaid loans or
contributions and the authority of the Capital Resource Company
to make investments under section twenty-four of this act shall not
be subject to any provision relating to the control of investments or
to any limitation on investment, including any limitations on the
type or amount of investment (whether stated as a percentage or
otherwise), other than those contained in this act. All such loans
and contributions by a life company in such partnership shall be
deemed to be eligible as investments constituting three-fourths of
the reserve ofany domestic stock or mutual life insurance company
pursuant to section sixty-three of chapter one hundred and
seventy-five of the General Laws, provided that the total cost ot
such loans and contributions shall not exceed one percent of the
admitted assets of said life company as valued by the commissioner
in accordance with standards established with respect to annual
statements for such year under chapter one hundred and seventy-
five of the General Laws. No restriction or prohibition contained
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in chapter one hundred and seventy-five of the General Laws shall
be deemed violated on account of any investments held by the
Capital Resource Company.

~n

28
29

The Capital Resource Company may indemnify any of its
officers, employees or agents and each partner of the Capital
Resource Company may indemnify any of its officers, employees
or agents which serve the Capital Resource company at such
partners’ request, against any and all liabilities, costs and expenses
arising from such service.

30
31
32
33
34
35

SECTION 27. The Capital Resource Company shall furnish to
the commissioner within ninety days after the end of each fiscal
year:

1

3
(a) a statement showing its financial condition as of the end of

such year and reporting the investments of the Capital Resource
Company, indicating those made during such year and an estimate
of the number of jobs created or preserved by said investments.
Such annual statement shall be made on a form prescribed by the
commissioner and shall be subscribed and sworn to by two
principal officers of the Capital Resource Company. The financial
statements contained in the annual statement shall be certified by
an independent certified public accountant. Other financial
statements required by the commissioner shall be so certified if the
commissioner shall so specify.

4
5
6

8
9

10
I I
12
13
14
15 (b) copies of the certificates referred to in subsection (b) of

section twenty-four and subsection (f) of section twenty-five of this
act.

16
17

SECTION 28. (a) The commissioner shall have the power to
inspect and examine the affairs of the Capital Resource Company,
and to require such statements and reports as he may reasonably
deem necessary, to determine its financial condition, its ability to
fulfill its obligations and whether it is in compliance with this act.
The Capital Resource Company shall pay the proper charges
incurred in such examination, including the expenses of the
commissioner or his deputy or his examiners and the expenses and
compensation ofany disinterested experts which the commissioner
shall reasonably deem advisable to complete his examination. The

7
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5

6
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8
9

10
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commissioner or the person authorized by him to make
examinations provided for by this section shall have free access to
all of the assets of the Capital Resource Company for purpose of
verification and to all the books and papers relating to its business.
He or the person authorized by him may summon and examine
under oath any person who, he believes, has knowledge of the
affairs, transactions or circumstances being examined. Whoever
without justifiable cause neglects upon due summons to appear or
testify before the commissioner or his authorized representative,
and whoever unlawfully obstructs said commissioner or said
representative in making examinations hereunder, shall be
punished by a fine of not more than one thousand dollars.

11
12
13
14
15
16
17
18

1 1 19
20
21
22

(b) If the commissioner, upon his review of the information
submitted to him pursuant to section twenty-seven and upon his
examination of the Capital Resource Company as authorized by
subsection (a), shall have reasonable cause to believe that any
investment reported by the Capital Resource Company pursuant
to said section twenty-seven as a qualifed investment as defined in
section twenty-five of this act is in fact not properly characterized
as a qualified investment, he may hold a public hearing, conducted
in accordance with the provisionso of chapter thirty A of the
General Laws, to determine whether such investment is a qualified
investment. Any such action brought by the commissioner to
determine the status of an investment as a qualified investment
shall be commenced no later than six months following the receipt
of the certificate required by said section twenty-seven. Upon there
being a final determination, which shall be the later of the
commissioner’s order or a final judicial determination, that an
investment is not a qualified investment, the following remedial
action shall be taken:
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(1) The commissioner shall promptly notify the commissioner of
corporations and taxation of such final determination. The
commissioner of corporations and taxation, upon receipt of such
notice, shall promptly proceed to recover from each partner of the
Capital Resource Companyan amount equal to the total tax credit
specified in section twenty of this act which such partner has
received in respect to any investment so determined not to be
qualified, and shall subtract the amount of such investment from
the sum of the aggregate of the qualified investments made by the

Capital Resource Company, provided however that any final

41
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determination shall affect the reduction in the rate of additional
excise payable only in taxable years subsequent to the year in
which such final determination was made.

51
52

53
(2) The Capital Resource Company shall dispose of any

investment finally determined not to be a qualified investment to
one or more partners of the Capital Resource Company or to any
outside party within a reasonable time following such final
determination, or within ninety days of such final determination,
the partners shall make additional partnership capital con-
tributions to the Capital Resource Company equal to the face
amount of outstanding debt and the cost of all equity securities
involved. In the event ofany disposition as aforesaid, to the extent
that the amount of funds received by the Capital Resource
Company is less than the face amount of all outstanding debt and
the cost of all equity securities involved, such difference shall be
restored to the Capital Resource Company by the partners as
additional partnership capital contributions within ninety days of
such disposition. No such final disposition, nor any obligation of
the partners to make additional partnership capital contributions,
shall have any effect in respect to any other section of the act.
Notwithstanding and without affecting any other provision of this
act, any investment finally determined not to be a qualified
investment as to which additional capital contributions have been
made may be distributed by the Capital Resource Company to the
partners at any time.

54
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(c) The commissioner, in accordance with the provisions of
chapter thirty A of the General Laws and after a public hearing,
may issue such rules and regulations as he shall deem necessary to
assist him in carrying out his duties under subsections (a) and (b)

above.

76
77
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(d) At the request of the commissioner, the attorney general shall
maintain and prosecute, in the name of the Commonwealth, an
action against the Capital Resource Company, its officers,
directors, partners, trustees, or agents, for the purpose of obtaining
an injunction restraining such person or persons from doing any
acts in violation of the provisions of this act or any lawful orders of
the commissioner.

81
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(c) Any finding, ruling, order or decision of the commissioner
under authority of this section shall be subject to review by appeal
directly to the supreme judicial court for the county of Suffolk at

88
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90
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91 the instance of the Capital Resource Company or the attorney
92 general within twenty days after the receipt of such finding, ruling,
93 order or decision which appeal shall be on the basis of the record of
94 the proceedings before the commissioner. The filing of such an
95 appeal shall act as a stay of any such finding, ruling, order or
96 decision unless the court shall determine otherwise. The court shall
97 review all questions of fact and of law involved in said proceedings
98 and may modify, amend, annul, reverse or affirm such finding,
99 ruling, order or decision or make any other appropriate order or

100 decree.

This Document Has Been Printed On 100% Recycled Paper.





i




