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Wfje Commontocalrtj of iHatfgadbufietts!

Resolves, 1965

RESOLVE PROVIDING FOR AN INVEST'GATION AND
STUDY BY A SPECIAL COMMISSION RELATIVE TO THE
AWARDING OF CONTRACTS FOR CONSTRUCTION AND
FOR MATERIALS BY COUNTIES. CITIES, TOWNS, AND
DISTRICTS IN CASES OF EXTREME EMERGENCY AND
OTHER RELATED MATTERS.

Resolved, That a special commission, to consist of the committee on
state administration, and four persons to be appointed by the
governor, one of whom shall be a member of the Associated General
Contractors of Massachusetts. Inc., one a member of the Associated
Subcontractors of Massachusetts, one the director of building
construction or his designee, and one a licensed architect, is hereby
established for the purpose of making an investigation and study of the
subject matter of current house documents numbered 140, relative to
the awarding of contracts for construction and for materials by
counties, cities, towns and districts in cases ofextreme emergency; 141,
relative to the awarding of contracts for repairs to public buildings by
counties, cities, towns and districts in cases of extreme emergency;
1836, clarifying the application of the public building bidding statute
to the Massachusetts Port Authority; 1837, clarifying the status of
restricted sub-bids on public building projects; 1838,further regulating
the award of contracts for the construction, reconstruction, alteration,
remodeling, repair or demolition of buildings by the commonwealth
and governmental units thereof; 1840, permitting awarding authorities
to gain the benefit of the lowest responsible and eligible bids under the
statutes regulating competitive bidding in the award of contracts for
public building projects; 1841, adjusting the general contract price by
the cost ot the premiums for the performance and payment bonds
required of general contractors on public building construction; 2032,
providing for security for payments to laborers, subcontractors,
materialmen, and others engaged in public construction; 2033,

Chapter 88
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providing for security for payments to laborers, subcontractors
terialmen, and others engaged in public construction; 2034, relative

to sub-bids to be filed in connection with contracts for public building
projects; 2035, requiring performance and payment bonds on public
building construction; 2036, relative to the method of payment to
subcontractors on contracts for construction, reconstruction, altera-
tion, remodeling, repair or demolition of public buildings and works;
2221, extending the application of certain provisions pertaining to
public contracts to public authorities; 2231, relative to the submission
of subbids by general bidders on construction contracts; 2412,
clarifying the provisions of an act to require that all contracts for
construction and for materials be awarded to the lowest responsible
and eligible bidder, and to assure full competition in the taking of bids
for such contracts; 2589, relative to construction by utility companies
and to building construction on redevelopment projects; 2590,
providing for the regulation of heating, piping, air conditioning, and
refrigeration trade and for the licensing of the members therein; 2749,
relative to including all piping and equipment incidental to plumbing
in bid specifications; and 3084, requiring building contractors to post a
performance bond for two thousand dollars prior to the issuance of a
building permit.

•i

Approved August 3, 1965
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In the Year One Thousand Nine Hundred and Seventy-Seven.

To the Honorable Senate and House of Representatives:

This Commission was created to investigate and study the complex
public construction legislation which the Joint Committee on State
Administration deemed worthy of further research. Chapters 25, 34,
36, 38 and 49 of the Resolves of 1975and Chapter 22 of the Resolves of
1976referred several matters to this commission for study.

As a result of several public hearings and considerable redrafting,
the Commission recommends the following legislation based upon the
above named resolves:

Sections 1 and 2 are designed to correct sections 44J and 44D of the
competitive bidding statute in c. 149, sections 44A to L so that
awarding authorities will be better able to carry out the two
fundamental and complementary legislative objectives underlying the
statute which the Supreme Judicial Court so clearly recognized in its
recent decision in Interstate Engineering Corp. v. City of Fitchburg,
1975 A.S. 1556. In the words of the Court, these objectives were “First

to obtain the lowest price for its work that competition among
responsible contractors can secure” [and] “Second, [to maintain] an
honest and open procedure for competition for public contracts and, in
so doing, [place] all general contractors and subbidders on an equal
footing in the competition to gain the contract” (p. 1564),To maintain
fair competition the Court pointed out that the prohibition against any
change in the terms of a filed subbid “Fosters competition among
subbidders at the time of the initial filing and helps assure that no
general contractor will receive an advantage over its competitors”.

Testimony presented at hearings before the Committee on State
Administration showed that some general bidders are using the section
44J as a means of securing a competitive advantage over other general
bidders by filing a subbid for a particular sub-trade restricted to their
own use on the basis that they customarily perform and willperform
the sub-trade work with their own employees. After subbid opening,

I
SECTION 44J and FAIR COMPETITION

Commontoealtf) of iHatfgacfjutfetta
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1

these generals often hid shop all or part of the subtrade work to one or
more subcontractors securing an unfair advantage over competing
general bidders by getting a second shot at the subbid price, and, at the
same time, increasing their profits by subcontracting the work at prices
below' their estimates at the time they submitted the original subbids.
This unfair and invalid practice is becoming increasingly prevalent
particularly in the masonry sub-trade. In other cases, general bidders
submitted subbids for the masonry sub-trade as a protective measure
because there might not be any open masonry sub-bid available to
include in their general bid, and they could not have submitted a
general bid without a masonry subbid available to them for the
masonry work. The violations occur after contract award and after the
contract work has begun. At this stage, awarding authorities are
reluctant to have the general contractor’s right to perform the sub-
trade declared invalid because calling in a new subcontractor will
require new subbids for a new subcontractor at the inevitable increase
in cost to the awarding authority.

In the masonry sub-trade, testimony brought cases to the attention
of the Committee on State Administration where general bidders
submitted a subbid for masonry and then subcontracted all or part of
the work to another subcontractor; in other cases, general bidders had
submitted a subbid and then arranged with another subcontractor to
perform all or part of the subbid work by seemingly placing the
employees of that subcontractor on the payroll of the general bidder
but, in fact, it appeared that there was actually a subcontract
arrangement. In either case, this was unfair to competing general
bidders and deprived the small business competing masonry
subcontractors of an opportunity to secure badly needed work on the
basis of the open and fair competition prescribed by the Legislature.

These practices destroy the fundamental legislative objective of
placing “all general contractors and subbidders on an equal footing in
the competition to gain the contract”. The language of section 44J has
to be clarified to make it clear that general bidders may bid filed sub-
trade work only when they customarily perform that sub-trade work
with their own forces and to require enforcement of the mandate that
they then perform that sub-trade with their own employees and
without subcontracting the work, or any part thereof. Section 44J
must also place on any violating general bidder the burden of any extra
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costs caused by the employment of a new subcontractor. At the same
time, section 44J should allow general bidders who do customarily
perform a sub-trade with their own employees, to use the subbid of the
lowest subcontractor in cases where such use will decrease the cost to
awarding authorities.

Section 1 will correct Section 44J by eliminating opportunities for
general bidders to engage in unfair bid shopping practices which give
the general bidders a second shot at the price for any filed sub-trade. It
will require general bidders to submit specific evidence of a prior
practice of customary performance. If a general bidder cannot
establish that prior practice of customary performance by payroll
records, insurance premium records based on payroll records and
actual past performance of that sub-trade as a regular practice on
previous construction jobs, the awarding authority shall reject the
subbid and the general bidder shall accept the substitution of the
lowest responsible and eligible subbidder selected by the awarding
authority.

The new section will require general bidders who submit a subbid for
a sub-trade to perform the sub-trade with their own employees. It will
also eliminate the requirement that general bidders who customarily
perform the sub-trade with their own employees use their subbid in the
general bid and will permit these general bidders to use the lowest open
subbid for that sub-trade, if they so desire.

Section 2 limits the time between the opening of subbids and the
opening of general bids to seven days in order to eliminate “under the
table deals” after the opening of subbids which would give one or more
general bidders a competitive advantage over the other general
bidders. Some awarding authorities are setting up two to three week
intervals between the opening of subbids and the opening of general
bids. A two or three week interval is far too long and gives the
unscrupulous general bidders and subbidders the opportunity to work
out an “under the table deal”. The present law requires an interval of at
least four days. A seven day interval is adequate and should be the
maximum interval unless the necessity of taking new subbids for any
sub-trade requires a longer fourteen day interval as provided in the new
section.
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Section 3 of the proposed legislation amends section 39K. of Chapter
30 of the Mass. General Laws, which sets the method for payment to
contractors on public building projects. It will correct the payment
provisions for building contracts along the same lines that the
Legislature last year corrected the payment provisions in C. 30, §39G
for all public works contracts except building contracts. The new
section 39K has two basic goals:

(1) to reduce the cost of public construction and
(2) to expedite completion of public construction projects.
The first goal is accomplished by alleviating the concerns of

contractors regarding any lack of payment or flow ot funds to them lor
work performed. Deadlines for payment and interest charges have
been required to encourage awarding authorities to speed the flow of
funds. Further, there will be a listing of the amounts paid by the
awarding authority for the work of each filed subcontractor and each
sub-subcontractor listed in paragraph E of the sub-bids. This listing
will enable the filed subcontractors and the listed sub-subcontractors
to learn promptly the payments they are entitled to receive. Thus the
first goal (reduced costs) will be achieved by: (1) eliminating higher
bids which result from a contractor’s fear of a lack payment and the
concomitant higher price he lists as a precaution against unreasonable
delays in payment and (2) eliminating the need to inflate bid prices to
cover the interest charges incurred by a contractor who is forced to
resort to cover his cash-flow problem by short term borrowing.

The second goal (expeditious completion) is accomplished by three
additions to the current statute. First, lists of incomplete and
unsatisfactory work items are required upon requests for substantial
completion and final completion payments. Presently, a contractor
has no detailed information regarding what must be completed and
must try to complete the project without any detailed lists.

This forces the contractor to guess at which work must be
completed. Hence, it also results in delayed completion. The newly
required lists will provide the contractor with detailed and specific

PAYMENTS ON AND COMPLETION OF
BUILDING CONTRACTS
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knowledge of what he must complete in order to wrap up a project
This should, in turn, encourage speedy completion of public building
projects.

The second major change in the present law is the addition of the
awarding authority’s right to specify a reasonable time for the
contractor to substantially complete the project where the contractor
has failed to substantially complete the project but has submitted a
substantial completion estimate. This should prevent long delays after
the completion date by limiting delays to a reasonable time.

The third major change in the present statute is the addition of the
awarding authority’s right to hire another contractor to complete the
work after providing the original contractor with notice that he has
failed to substantially or finally complete a project within the requested
time period. This should also encourage expeditious completion of
public building projects.

In summary the proposed section 39K would require the contractor
to submit three different types of estimates requesting payment for
work performed at various stages ofprogress. The first type ofestimate
is the periodic estimate. These estimates are requisitions for payment
for work performed during the last month. The second type ofestimate
is the substantial completion estimate. These estimates are submitted
where only 1% of work remains to be performed or the awarding
authority has taken possession. Upon confirmation that the work is
substantially complete, the substantial completion estimate is paid and
all retainage is returned to the contractor. At that point, the contractor
will receive a list of work items to complete and is required to finish all
these items within 45 days. The third type of estimate, the final
completion estimate, is to be submitted upon completion of all the
listed work items. Failure to finally complete within the 45 day period
allows the awarding authority to hire another contractor to perform
the incomplete and unsatisfactory work and to charge the original
contractor with the cost of this work.

There are four differences between the proposed estimates and
f payments and those in the statute as it is at present. First, the interest

rate which the awarding authority must pay for delayed payment is
different. Presently, there is no minimum set on the interest rate. The
proposed statute would place a floor under the rate based upon
Chapter 231 section 6C of the Mass. General Laws. This is designed (1)
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to prompt awarding authorities to make payments within the deadlines
and (2) to allow' contractors to submit lower bids in reliance upon
either a speedy payment or the interest as compensation for the cost of
the short term borrowing which is necessary to cover the cash-flow
problems resulting from a late payment

The second difference is a change in the items which may be included
in the estimates. Presently, many awarding authorities require a
certificate of title issued from the material supplier before a contractor
will be paid for materials which are suitably stored on the site and are
for incorporation in the building. In order to reduce red-tape and
speed payment to contractors, the proposed section 39K. prohibits this
requirement. The awarding authority will be protected by the general’s
performance bond in the event that the materials are stolen from the
site or that the contractor does not have good title to the materials.

If the awarding authority pays for the goods quickly, the contractor
is allowed to capitalize upon low prices and store the goods without
incurring the cost of borrowing to pay for the goods. This, in turn, will
allow contractors to submit lower bids in reliance upon the speedier
payments

The third difference in the proposed estimates is that they will list
payments made to filed subcontractors for work by sub-
subcontractors listed in paragraph E. The filed subcontractors and the
sub-subcontractors listed in paragraph F will be required to file a
sworn copy of their subcontract with the awarding authority. This
provision is designed (I) to let the awarding authority know the exact
amount of the sub-subcontract and to eliminate the practice of listings
price under paragraph E which differs from the actual sub-subcontract
price. Thus, this provision will encourage a smooth flow of funds
throughout the chain of contractors and eliminate a practice which

Jermines the openness and integrity of the bidding process
1 he fourth difference in the proposed estimates (from the presently

required estimates) is that interest charges for late payment by the
awarding authority will be apportioned among the general, the filed
subcontractors and the paragraph E sub-subcontractors. Thus, i
contractors at all levels in the chain will be able to rely upon the interest
charges and lower their bids for the reasons discussed previously.

In general, the overall process laid out in the proposed section
section 39K is designed to reduce the cost of construction by (1)
speeding payments, (2) encouraging a smooth How of funds, (3)
allowing for easier payment for materials purchased and stored and (4)
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maintaining the integrity of the bidding process. The proposed section
39K is also designed to speed close out and completion of jobs by (1)
providing lists of work which must be completed and (2) allowing the
awarding authority to hire another contractor at the expense of a
delinquent contractor.

In summary, the recommended legislation is designed to accomplish
six objectives;

1. Increase competition in the bidding process
2. Maintain the integrity of the public bidding laws
3. Reduce costs of construction
4. Provide equitable results
5. Speed the completion of public construction projects
6. Encourage high quality performance
We, the members of this Commission, strongly believe that our

recommendations will accomplish these objectives and thereby
provide for the public benefit.

Respectfully submitted.

Sen. Bill Owens, Senate Chairman
Sen. Arthur Tobin

Rep. Charles J. Buffone
Rep. Kevin M. Burke
Rep. Edward P. Coury
Rep. Mark Fitzsimmons
Rep. Paul M. Goulston
Rep. Donald .). Manning
Rep. Paul E. Means

Rep. James E. Smith, Vice Chairman
Rep. Stanley E. Barnicoat
Rep. John R. Driscoll
Rep. John R. Granara
Rep. Thomas D. Lopes
Rep. John C. McNeil
.Rep. John B. Perry

Mr. Joseph M. Corwin, Associated
Subcontractors of Massachusetts
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In the Year One Thousand Nine Hundred and Seventy-Seven

An Act to amend the competitive bidding statute by closing

LOOPHOLES WHICH CAUSE UNFAIR COMPETITION AMONG GENERAL
BIDDERS AND SUB-BIDDERS AND TO SPEED UP PERIODIC PAYMENTS
AND FINAL PAYMENTS ON BUILDING CONTRACTS.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

j SECTION 1. Chapter 149 of the General Laws is hereby
2 inserted by striking out section 44.1 and inserting in place thereof
3 the following section:
4 Section 44.1. (I) If a general bidder has customarily performed
5 any sub-trade listed in Item 2 of the general bid form with
6 employees on his own payroll who are mechanics and laborers as
7 defined in section twenty-six of this chapter, he may submit a sub-
g bid lor such sub-trade on the sub-bid form prescribed by section
9 44G, which sub-bid by the general bidder shall be considered on a

10 par with other sub-bids filed with the awarding authority. Such
11 general bidder shall submit under Item 2of the general bid form
12 either (a) his own name and sub-bid price or (b) the name and sub-
-13 bid price of the lowest responsible and eligible sub-bidder for that
14 sub-trade which is (i) lower than such general bidder’s sub-bid (ii)
15 available to use by such general bidder and (iii) not restricted to use
16 by such general bidder nor to use by such general bidder and one or
17 more general bidders.
18 (2) The awarding authority shall reject any sub-bid by a general
19 bidder it he cannot show he has customarily performed the sub-

-20 trade with employees on his own payroll who are mechanics and
21 laborers as defined in section twenty-six of this chapter or if the
22 price is unduly low. As used herein “show” means to establish a
23 prior practice of customary performance by payroll records or
24 records of insurance premium payments computed on such payroll

APPENDIX A

Commontoealtl) of illasstacfiusetts
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records or by any other evidence of the general bidder which is
available. If the awarding authority rejects the sub-bid of the
general bidder, the awarding authority shall substitute the lowest
eligible and responsible sub-bidder for the sub-trade who is (i)
available for use by such general bidder, and (ii) not restricted to
use by such general bidder and one or more general bidders, and
the general bidder shall accept that substitution.

25
26
27
28
29
30
31

(3) A selected general bidder, whose sub-bid is not rejected
under this section, shall perform that sub-trade with employees on
his own payroll who are mechanics and laborers as defined in
section twenty-six of this chapter except for any part of a sub-trade
listed for performance by others in paragraph E of the “Form for
Sub-bid” or for any part of a sub-trade for which sections forty-
four C or forty-four H require a listing in paragraph E or for any
part of a sub-trade for which said sections would require such a
listing if the cost for that part of the sub-trade had been estimated
by the awarding authority to be morethan one thousand dollars. If
he fails to do so, either by performance ofall or any part of the sub-
trade by employees on the payroll of another person, or by
performance of all or any part of the sub-trade by agreement to
place the employees of another person on the general contractor’s
payroll, the awarding authority may deduct from the general
contractor all extra costs the awarding authority incurs because of
any such acts by the general contractor.

32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49 (4) the submission of a sub-bid and securing of a subcontract for

a sub-trade by a general contractor who was not eligible to submit
a sub-bid for that sub-trade as provided in sub-paragraphs 1 and 2
or any arrangement by the general contractor to perform all or part
of that sub-trade by employees on the payroll of another person,
firm or corporation or to place the employees of another person,
firm or corporation on the payroll of the general contractor to
perform that sub-trade, shall be an unfair method of competition.
In addition to all other available remedies, the lowest sub-bidder
for that sub-trade whose sub-bid was available for use by that
general contractor and not restricted to use by that general
contractor nor to use by that general contractor and one or more
other general bidders may recover damages from the general
contractor on the ground that the unfair method of competition

50
51
52
53
54
55
56
57
58
59
60
61
62
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63 deprived that lowest sub-bidder of a sub-contract in the amount of
64 its sub-bid without proof that the lowest sub-bidder would have
65 received the subcontract.

1 SECTION 2. Amend the second paragraph of section 44E of
2 said Chapter 149 by deleting the last sentence in the second
3 paragraph and inserting in place thereof the following sentence:
4 General bids shall be publicly opened and read forthwith by the
5 awarding authority not later than the seventh day after the opening
6 sub-bids, but if the awarding authority rejects all sub-bids for any
7 sub-trade or if the awarding authority does not receive any sub-
-8 bids for any sub-trade, the awarding authority may extend the
9 public opening of general bids up to an additional fourteen day

10 period to permit the receipt and opening of new sub-bids for that
1 1 sub-trade or sub-trades before the opening of general bids.

1 SECTION 3. Section 44H of Chapter 149 is hereby amended
2 by striking out the second sentence and inserting in its place the
3 following two sentences:
4 Not later than the second day, Saturdays, Sundays and legal
5 holidays excluded, after the opening of sub-bids, the awarding
6 authority shall mail to every person on record as having taken a set
7 ol plans and specifications a list of sub-bidders arranged by sub-
-8 trades and listing for each sub-trade the name, address and sub-bid
9 price of every sub-bidder submitting a sub-bid thereon and not

10 rejected by the awarding authority and the general bidders
1 I excluded from using such sub-bid. The awarding authority may
12 issue an addendum making corrections in the list before the time
13 for opening general bids.

1 SEC TION 4. Section 39K of Chapter 30 is hereby amended by
2 striking the entire section 39K and inserting in its place the
3 following section 39K:
4 39K. This section shall apply to payments on every contract for
5 the construction, reconstruction, alteration, remodeling, repair or
6 demolition of a building in the amount of more than $5,000 bythe
7 Commonwealth and in the amount of more than $2,000 by any
8 county, city, town, district, authority, board, commission or other
9 public body.
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(I) Periodic Estimates. Within fifteen days (twenty-four days in
the case of the Commonwealth) after receipt of a periodic estimate
requesting payment of the amount due for the preceding month,
the awarding authority shall make a periodic payment to the
contractor for the work performed during the preceding month
and for the materials not incorporated in the work by delivered and
suitably stored at the site or at some location agreed upon in
writing, less the sum of (a) the awarding authority’s itemized es-
timate of the fair value of its claims against the contractor, (b) the
total of all demands for direct payments filed by subcontractors
and not yet paid to subcontractors nor deposited in joint accounts
pursuant to section thirty-nine F and (c) a retention not exceeding
five per cent of the approved payment.

10
II
12
13
14
15
16
17
18
19
20
21
22

Every contractor and every subcontractor having possession of
materials to be incorporated in the work shall have the power to
transfer full and complete title to such materials to the awarding
authority for the purpose of securing payment for same in a
periodic estimate regardless of any condition expressed between
the contractor or the subcontractor and any seller of the materials.
An awarding authority shall make payment for all such suitably
stored materials upon the receipt of a bill of sale from the
contractor or subcontractor transferring full and complete title to
the material to the awarding authority and without requiring proof
of transfer of title from the supplier or proof that the contractor or
subcontractor has paid for the materials.

23
24
25
26
27
28
29
30
31
32
33
34

(2) Substantial Completion Estimates. The contract wink is
substantially completed when the value of the work remaining to
be done is, in the itemized estimate of the awarding authority, less
than one per cent of the original contract price or, for all or part of
new buildings for which the awarding authority has taken
possession of all or part of the work for use and/or occupancy,
whichever of the two occurs first. Upon substantial completion the
contractor shall send the awarding authority a certification of
substantial completion together with a list of the work items
remaining to be completed in the work substantially completed
and a substantial completion estimate for the contract balance due
less deductions for the value of each of the incomplete work items
listed in the substantial completion certification.

35
36
37
38
39
40
41
42
43

'44
45
46
47
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Within twenty-one days afer receipt of the contractor's
certification of substantial completion the awarding authority
shall send the contractor either (a)a written confirmation tor all or
part of the work that has been substantially completed or (b) an
itemized list ol incomplete or unsatislactory work items with its
estimate of the value of each work item sufficient to show lack of
substantial cut ipletion. 1 he awarding authority may include with
such list a notice setting torth a reasonable time, which shall not be
prior to the contract completion date, within which the contractor
must substantially complete the work. In the event that the
awarding authority fails to confirm substantial completion orfails
to send the contractor the required itemized list of incomplete or
unsatisfactory work items to show lack of substantial completion
within the twenty-one day period, the contractor’s certification
shall take effect as the awarding authority’s confirmation that the
work has been substantially completed.

48
49
50

51
S2

5

54

56
5

5K
59

60
61
62
63

Within fifteen days (twenty-four in the case of the Com-
monwealth) after confirmation of substantial completion and after
receipt of the contractor’s substantial completion estimate the
awarding authority shall make a substantial completion payment
to the contractor for all work performed to date in all or part ofthe
work substantially completed less the sum of (a) all payments made
to the contractor and subcontractors, (b) the estimated cost of
completing all incomplete and unsatisfactory work items, (c) the
awarding authority’s estimate of the fair value of its claims against
the contractor and (d) the total ofall demands for direct payments
filed by subcontractors and not yet paid to sub-contractors nor
deposited in joint accounts pursuant to section thirty-nine F. At or
before the time the awarding authority pays the substantial
completion estimate the awarding authority shall send to the
contractor a complete list of incomplete and unsatisfactory work
items for the work substantially completed with its estimate of the
value of each work item.

64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80

Unless delayed by causes beyond his control, the contractor
shall complete all work items in the list within forty-five days after
the receipt of such list or before the contract completion date,
whichever is later. If the contractor fails to complete any work item
within that time limit, the awarding authority may give the

81
82
83
84
85
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contractor seven days written notice of intention to complete that
work item and, upon failure of the contractor to complete that
work item within that seven day period, may contract to complete
that work item and charge the cost of same to the contractor.

86
87
88
89

(3) Final Completion Estimates. Upon completion of all the
incomplete and unsatisfactory work items sent to the contractor at
or before the time of the payment of the substantial completion
estimate and any other incomplete or unsatisfactory work items of
which the awarding authority has given the contractor written
notice, the contractor shall submit the final completion estimate
for all sums due on the contract. Within fifteen days (twenty-four
in the case of the Commonwealth) after receipt of the final
completion estimate, the awarding authority shall either make a
final completion payment to the contractor for all sums due under
the contract less the sum of (a) all payments to the contractor to
date, (b) the awarding authority’s itemized estimate of the fair
value of its claims against the contractor and (c) the total of all
demands for direct payments filed by subcontractors and not yet
paid to subcontractors nor deposited in joint accounts pursuant to
section thirty-nine F or return the final completion estimate to the
contractor with a writing setting forth an itemized list of
incomplete or unsatisfactory items of work not yet completed or
other reasons why the awarding authority cannot make payment in
full or in part.

90
91
92
93
94
95
96
97
98
99

100
101
102
103
104
105
106
107
108
109

After receipt of such writing the contractor shall complete all
incomplete and unsatisfactory work items set forth in the writing
promptly or the awarding authority may give the contractor seven
days written notice of intention to complete any such work item
and, upon failure of the contractor to complete that work item
within the seven day period, may contract to complete that work
item and charge the cost of same to the contractor. After
completion of all the work, the contractor may resubmit a final
completion estimate for the balance due on the contract.

110
11l
112
113
114
115
116
117

*l l9 (4) General Provisions Applicable to All Estimates.
120 (a)Contractors shall submit all periodic, substantial completion

and final completion estimates to the awarding authority at its
office or to a named designee at a place set forth in writing to the
contractor and on forms provided by the awarding authority. The

121
122
123
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f

awarding authority or its designee shall stamp the date of receipt
on all copies of estimates received. The estimate form shall contain
a column with one or more work items, as determined by the
awarding authority, for each filed subtrade including one or more
work items for each class of work listed in paragraph E of the sub-
hid form and a column listing the amount paid to the date of the
estimate for each such work item to each filed subcontractor.
Immediately after award of the general contract each sub-
contractor listed in paragraph E of a selected subcontractor’s sub-
bid form shall file with the awarding authority and the general
contractor a copy of the subcontract executed with the subcontrac-
tor for the amount listed in paragraph E of the sub-bid form
accompanied by a statement under oath executed by both the filed
subcontractor and the sub-subcontractor that the subcontract
submitted is a true copy of the subcontract between the parties and
that the contract amount listed in paragraph E of the sub-bid form
and in the subcontract is the true and correct amount to be paid by
the filed subcontractor to the sub-subcontractor for the work
included for the paragraph E listing.

124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143 (b) The awarding authority may make changes in any estimate

submitted by the contractor and the awarding authority shall make
the payment due in accordance with the changes so made, but the
changes or any requirement for a corrected estimate shall not
change the due date for the payment of the date for the
commencement of interest charges on the amount of the payment
computed in accordance with the changes made provided that the
due dale for the computation of interest shall be extended by
twelve days (twenty days in the case of the Commonwealth) when
the awarding authority has to make changes due to mathematical
error, or value of or quantity of units of work completed.

144
145
146
147
148
149
150
151
152
153
154 (c) If the awarding authority fails to make payment for any

estimate on the date provided herein, the person making payment
for the awarding authority shall add to each such payment daily
interest at the rate of three percentage points above the rediscount
rate then charged by the Federal Reserve Bank of Boston
commencing on the first day after said payment is due and
continuing until the payment is delivered or mailed to the
contractor or at the legal rate of interest provided in chapter two

155
156
157
158
159
160
161
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hundred thirty-one, section six C, whichever is greater, so that the
overdue payment includes the interest for the time the payment is
overdue. The interest provision shall not be applicable to payment
for extra work items on commonwealth contracts which are
subject to review by the Governor’s Council.

162
163
164
165
166

(d) The contractor shall pay to each filed subcontractor and
each filed subcontractor shall pay to each listed subcontractor the
part of any interest payment paid by an awarding authority
applicable to the amount paid for the work of each filed
subcontractorand each sub-subcontractor listed in paragraph E of
the sub-bid form.

167
168
169
170
171
172

(e) No payment by an awarding authority shall bar a contractor
from reserving all rights to dispute the quantity and amount of or
the failure of an awarding authority to approve a quantity and
amount of all or part of any work item or extra work item or from
making any claim against the awarding authority reserved in a
release given to the awarding authority.

173
174
175
176
177
178

(f) A certificate of the architect that a contractor or a
subcontractor has fully completed or has substantially completed
the work shall, subject to section thirty-nine .1, be conclusive in
determining rights to payment.

179
180
181
182

(g) Nothing contained in this section shall prevent an awarding
authority from making a partial payment on a final completion
estimate or on a substantial completion estimate even if the
awarding authority determines that the work is not complete or
substantially complete.

183
184
185
186
187
188 (h) Section thirty-nine G shall not apply to any contract the

construction, reconstruction, alteration, remodeling, repair of
demolition of any building to which this section applies.

189
190

SECTION 5. This act shall take effect upon its passage
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In the Year One Thousand Nine Hundred and Seventy-Seven

An Act relax v to certain wages to be paid on certain public

WORKS CONTRACTS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 27C of chapter 149of the General Laws, as most recently
2 amended by chapter 744 of the acts of 1971, is hereby further
3 amended by adding at the end thereof the following paragraph;
4 Provided further that any failure to pay such wages. Health and
5 Welfare payments, pension payments, supplementary unemploy-
-6 ment payments under Chapter 149, sections 26 and 27 shall be
7 construed as an unfair method of competition within the meaning
8 of Chapter ninety-three A, section two. If any person is paid less
9 than the prevailing wage established under Chapter 149, sections

10 26 and 27 the Commissioner of Labor and Industries or the person
11 damaged by such unfair method of competition may maintain an
12 action under section 11 of Chapter 93Ato recover damages from
13 whoever shall fail to pay such wages, Health and Welfare
14 payments, pension payments and supplementary unemployment
15 payments.

APPENDIX B
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In the Year One Thousand Nine Hundred and Seventy-Seven.

An Act to provide uniformity in the preparation of

SPECIFICATIONS AND PLANS FOR PUBLIC PROJECTS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 Section forty-four A of chapter one hundred forty-nine of the
2 General Laws is hereby amended by striking out the second
3 sentence and inserting in place thereof the following new
4 sentence: — The awarding authority shall prepare for bidding
5 purposes a sufficient number of sets of plans and specifications so
6 that there will be available without cost or charge, except for a fully
7 refundable deposit for return of same in good condition, two
8 complete sets of specifications and plans which have not been
9 mechanically reduced, for each general bidder, requesting the same

10 and one complete set of specifications and plans drawn on a scale
11 not less than 1/8 inch to one foot except for site plans and which
12 have not been mechanically reduced, for each sub-bidder
13 requesting the same.

APPENDIX C
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In the Year One Thousand Nine Hundred and Seventy-Seven.

An Act to bind successors to labor contracts.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority ofthe same, asfollows:

The following new Section 181(a) to (e) is added to Chapter 149
of the General Laws:1

Section 181(a). Where collective bargaining agreement
between an employer and a labor organization contains a
successor clause, such clause shall be binding upon and
enforceable against any successor employer who succeeds to the
contracting employer’s business until the expiration date of the
agreement stated in the agreement. No such successor clause shall
be binding upon or enforceable against any successor employerfor
more than three years from the effective date of the collective
bargaining agreement between the contracting employer and the
labor organization.

3
4
5
6
7

8
9

10
II
12

(b) As used in this section, “successor employer” means any
purchaser, assignee or transferee of a business the employees of
which are subject to a collective bargaining agreement, if such
purchaser, assignee, or transferee conducts or will conduct
substantially the same business operation, or offer the same
service, and use the same physical facilities, as the contracting
employer.

13
14
15
16
17
18
19
20 (c) This section shall not apply to a receiver or trustee in

bankruptcy of any contracting employer who has gone into
receivership or bankruptcy, or to any employer who acquires a
business from a receiver or trustee in bankruptcy, or to any
employer which is a public entity, or to any employer who is
subject to the National Labor Relations Act, or the Railway Labor
Act.

21
22
23
24
25
26
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27 (d) An employer who is a party to a collective bargaining
28 agreement containing a successor clause has the affirmative duty to
29 disclose the existence of such agreement and such clause to any
30 successor employer. Such disclosure requirement shall he satisfied
31 by including in any contract of sale, agreement to purchase, or any
32 similar instrument of conveyance, a statement that the successor
33 employer is bound by such clause as provided for in the collective
34 bargaining agreement.
35 (e) The provisions of subsections (a) through (d) above may be
36 enforced in a civil action in the Superior Court and/or by a
37 criminal action as provided by Section 180 of the General Laws.

This Document Has Been Printed On 100% Recycled Paper.



*

I


