
HOUSE No. 2841
By Mr. DeFilippi of West Springfield, petition of the Associated

Industries of Massachusetts, Walter A. DeFilippi and other members
of the General Court for legislation to reform workers’ compensation.
Commerce and Labor.

In the Year One Thousand Nine Hundred and Ninety-Nine

An Act enhancing workers compensation reform

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION I. The last paragraph of section 6 of chapter 23E of
2 the General Laws, as appearing in the 1996 Official Edition, is
3 hereby amended by striking out subparagraph (vii) and by
4 inserting in place thereof the following subparagraph:—
5 (vii) the senior judge shall provide for an expedited procedure
6 for I) illegal discontinuance of compensation, 2) discontinuance
7 of compensation for fraudulent activity pursuant to section
8 eight (2)(m) of chapter one hundred and fifty-two, 3) catastrophic
9 injuries, 4) medical emergencies, or 5) denials pursuant to section

10 fifteen A of chapter one hundred and fifty-two. Notwithstanding
11 the provisions of sections ten and ten A of chapter one hundred
12 and fifty-two to the contrary, such claims shall not be scheduled
13 for conciliation, but shall be assigned to an administrative judge
14 for a conference, said conference to be held within seven days of
15 receipt of the claim.

1 SECTION 2. Section Bof said chapter 23E of the General
2 Laws, as so appearing, is hereby amended, at the end of the first
3 paragraph, by inserting the following sentences:—
4 The senior judge, board and reviewing board members shall be
5 subject to the Code of Judicial Conduct as promulgated in the
6 Rules of the Supreme Judicial Court, in the performance of their

official duties
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8 Complaints alleging grounds for removal under this section or
9 alleging violations of said Code of Judicial Conduct may be initi-

10 ated by any person affected by the exercise of official duties by
11 any senior judge, board or reviewing board member. The commis-
-12 sioner shall provide an expeditious procedure for the fair disposi-
-13 tion of such complaints, and may recommend appropriate action
14 by the governor with respect thereto.

1 SECTION 3. Subsection (c) of section lof chapter 151 A of the
2 General Laws, as appearing in the 1996 Official Edition, is hereby
3 amended by inserting after the word “notice”, in line 62, the
4 following:—
5 , or as a lump sum payment under the workers’ compensation
6 law of any state or under any similar law of the United States,.

1 SECTION 4. Clause (3) of subsection (r) of section 1 of chap-
-2 ter 151 A of the General Laws, as appearing in the 1996 Official
3 Edition, is hereby amended by inserting after the word “employ-
-4 ment”, in line 171, the following:—
5 , or as a lump sum payment under the workers’ compensation
6 law of any state or under any similar law of the United States,.

1 SECTION 5. Subsection (1) of section 1 of chapter 152 of the
2 General Laws, as appearing in the 1994 Official Edition, is hereby
3 amended by inserting after the word “earnings”, in line 4, the
4 words:— excluding overtime pay.

1 SECTION 6. Clause (7A) of subsection (1) of section 1 of said
2 chapter 152 of the General Laws, as appearing in the 1994
3 Official Edition, is hereby amended by striking out all after the
4 third sentence, and by inserting in place thereof the following
5 sentences:—
6 If a compensable injury or disease combines with a pre-existing
7 condition to cause or prolong disability or a need for treatment,
8 the resultant condition shall be compensable only to the extent
9 such compensable injury or disease is and remains the predomi-

-10 nant contributing cause of disability or need for treatment.
11 A contributing cause shall be determined to be the predominant
12 cause if it is the largest single cause and is larger than all other
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13 causes taken in combination. No mental or emotional disability
14 arising principally out of a bona fide personnel action including a
15 transfer, promotion, demotion, or termination except such action
16 which is the intentional infliction of emotional harm shall be
17 deemed to be a personal injury within the meaning of this chapter.

1 SECTION 7. Subsection 2of section Bof said chapter 152 of
2 the General Laws, as so appearing, is hereby amended by striking
3 clause (c) and by inserting in place thereof the following:—
4 (c) the employee has returned to work; provided, however, that
5 the insurer shall forthwith resume payments if within twenty-eight
6 calendar days of return to such employment, the employee leaves
7 such employment and within twenty-one calendar days after
8 leaving such employment, the employee informs the employer and
9 insurer by certified letter accompanied by current supporting med-

-10 ical evidence that a changed or worsening medical condition ren-
-11 ders him incapable of performing such work; provided, however,
12 that if due, compensation shall be paid under section thirty-five;.

1 SECTION 8. Subsection 2 of said section 8 of said chapter 152
2 of the General Laws, as so appearing, is hereby further amended
3 by striking out clause (d) and inserting in place thereof the
4 following:—
5 (d) The insurer has possession of (i) a medical report from the
6 treating physician, or, if an impartial medical examiner has made
7 a report pursuant to section eleven A or subsection (4) of this
8 section, the report of such examiner, and either of such reports
9 indicates that the employee is capable of return to the job held at

10 the time of the injury, or other suitable job pursuant to section
11 thirty-five D consistent with the employee’s physical and mental
12 condition as reported by said physician, and (ii) a written report
13 from the person employing said employee at the time of the injury
14 indicating that such suitable job is open and has been made avail-

-15 able, and remains open to the employee; provided, however, that
16 if due, compensation shall be paid under section thirty five; pro-
-17 vided, further, that if such employee accepts said employment
18 subsequent to a modification or termination pursuant to this para-
-19 graph, compensation shall be reinstated at the prior rate if the
20 employee should cease work in accordance with paragraph (c) of
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21 this section or should be terminated by the employer because of
22 the employee’s physical or mental incapacity to perform
23 the essential functions required by the job with or without accom-
-24 modation;.

1 SECTION 9. Said subsection 2 of said section 8 of said chap-
-2 ter 152 of the General Laws, as so appearing, is hereby further
3 amended by striking out the period at the end of clause (I), and by
4 inserting in place thereof the following new clause:— (m) pay-
-5 ments are terminated based upon evidence of fraudulent actions or
6 behavior.

1 SECTION 10. Said subsection 2 of said section 8 of said chap-
-2 ter 152 of the General Laws, as so appearing, is hereby further
3 amended by striking out the last paragraph and by inserting in
4 place thereof the following paragraph:—
5 For the purposes of the last sentence of clause (d) of this sub-
-6 section, any termination of an employee within one hundred and
7 eighty days of resumption of work with the prior employer will be
8 presumed to be for the reason that the employee was physically or
9 mentally incapable of performing the essential functions of the job

10 with or without accommodation. Such presumption shall be
11 rebutted if the termination was the result of a discharge for cause
12 or for other bona fide personnel reasons or as the result of a reduc-
-13 tion in force.

1 SECTION 11. Subsection 4of said section Bof said chap-
-2 ter 152 of the General Laws, as so appearing, is hereby amended
3 by striking out the first paragraph and by inserting in place thereof
4 the following paragraphs:—
5 An insurer who makes prompt payment of benefits pursuant to
6 section seven and who accepts liability or who or is assigned lia-
7 bility for the injury by an order or decision of an administrative
8 judge or the reviewing board, may request the senior judge to
9 appoint an impartial physician to examine the employee. The

10 senior judge shall, within seven days of a request for an impartial
11 examination, arrange for the selection, to be made on a random
12 basis, by the impartial unit, of a physician from the appropriate
13 roster to conduct an examination of the employee and make a
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14 report to the department, the insurer and the employee within
15 fourteen days. If such report contains evidence of the ability to
16 perform the essential functions of a job consistent with the
17 employee’s education, skills, and experience, the insurer may sus-

-18 pend all or part of the benefits otherwise due in accordance with
19 such report, pursuant to the provisions of section thirty-five D.
20 The medical report as submitted by the impartial physician shall
21 constitute prima facie evidence of the matters contained therein in
22 any subsequent proceeding and no additional medical reports or
23 depositions of any physician shall be allowed by right to any party
24 unless the administrative judge makes a determination that the
25 report is inadequate or the complexity of the medical issues
26 requires additional medical testimony, in which case medical
27 reports contesting the opinion of the impartial physician or
28 supplementing such opinion may be offered subject to the discre-
-29 tion of the administrative judge. The fact that the impartial exam-
-30 iner has not treated the employee shall not constitute sufficient
31 reason for finding any report of an impartial medical examiner
32 inadequate.
33 The fee for the provision of a medical report by any impartial
34 medical examiner under this section shall be a reasonable amount
35 approved by the commissioner, and shall be paid by the insurer
36 requesting the assignment of the impartial physician promptly
37 upon receipt of the report. The fee for the provision of a deposi-
-38 tion by any impartial medical examiner under this section shall be
39 a reasonable amount approved by the commissioner, and shall be
40 paid by the deposing party directly to the physician promptly upon
41 receipt of the deposition transcript; provided, however, that if the
42 decision of the administrative judge is in favor of the employee,
43 the cost of such deposition shall be added to the amount awarded
44 to the employee and be paid by the insurer under the provisions of
45 this chapter.
46 Failure of an employee to report to an impartial medical exam-
-47 iner agreed upon or appointed under this section, after due notice
48 and without cause, and failure to submit without cause to such
49 examiner all relevant medical reports, medical histories, and any

0 other relevant information requested shall constitute sufficient
51 cause for suspension of benefits pursuant to section
52 If the hearing decision reinstates the benefits to the employee in
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53 whole or in part, the benefits reinstated shall be paid with interest
54 at the rate of five per cent for the duration of the suspension.

1 SECTION 12. Section 10 of said chapter 152 of the General
2 Laws, as so appearing, is hereby amended by inserting after sub-
-3 section (6) the following subsection:—
4 (7) Any claim for benefits under section thirty-four in which
5 the nature of the disability relates to a claim of occupational
6 disease, stress, cardiovascular deficits, cerebral vascular deficits,
7 asbestosis, cancer, and any or all claims made pursuant to sections
8 twenty-eight, thirty-four A and thirty-six A, shall be referred
9 directly to the industrial accident board for a hearing pursuant to

10 sections eleven, eleven A and eleven B. No conciliation or confer-
-11 ence shall be held and all discovery, including medical depositions
12 and depositions pursuant to section eleven A, shall be completed
13 prior to the hearing which shall take place within one hundred and
14 eighty days of the filing of the claim unless the parties agree to an
15 extension approved by the senior judge to a time certain.

1 SECTION 13. Section II of said chapter 152 of the General
2 Laws, as so appearing, is hereby amended by striking out the
3 period at the end of the first sentence and by inserting in place
4 thereof the following:—
5 ; provided, however, that all discovery, including medical depo-
-6 sitions, shall take place before the hearing commences. Each party
7 shall submit a draft decision outlining the factual and legal basis
8 for the decision within seven days of the close of the hearing.

1 SECTION 14. Subsection 2of section IIA of said chapter 152
2 of the General Laws, is hereby amended by striking out the first
3 sentence and by inserting in place thereof the following: —

4 When any claim or complaint involving a dispute over medical
5 issues is the subject of an appeal of a conference order pursuant to
6 section ten A, or if requested by either party pursuant to section
7 eight (4), the senior judge shall appoint an impartial medical
8 examiner from the roster to examine the employee within seven
9 days of the filing of the appeal or the request.

1 SECTION 15. Section 11 B of said chapter 152 of the General
2 Laws, as so appearing, is hereby amended by striking out, in the
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3 second sentence, the period at the end thereof and by inserting in
4 place the following:—
5 ; provided, however, that no post-hearing discovery shall be
6 permitted, and that any medical testimony shall be taken in person
7 or by deposition prior to the scheduled hearing date.

1 SECTION 16. Subsection (3) of section 13 of said chapter 152
2 of the General Laws, as so appearing, is hereby amended by
3 inserting after the word “therapists”, in line 58, the following
4 words:— “one person representing occupational health nurses.”

1 SECTION 17. Said section 13 of said chapter 152 of the
2 General Laws, as so appearing, is hereby amended by inserting
3 after clause (3) the following clause:—
4 (4) Physicians are hereby prohibited from referring claimants
5 for any workers compensation medical services to a clinical labo-
-6 ratory, or for diagnostic nuclear medicine, radiation oncology,
7 physical rehabilitation, psychometric testing, home infusion
8 therapy, or diagnostic imaging goods or services if the referring
9 physician or his or her immediate family has a financial interest in

10 the entity receiving the referral, except in the case of an emer-
-11 gency or where there is no alternative provider within either
12 twenty-five miles or forty minutes travel time. For the purposes of
13 this paragraph, “financial interest” shall include, but is not limited
14 to, any type of ownership, interest, debt, loan, lease, compensa-
-15 tion, remuneration, discount, rebate, refund, dividend, distribu-
-16 tion, subsidy, or other form of direct or indirect payment.
17 A financial interest also exists if there is an indirect relationship
18 or an interest transferred by a physician for the purpose of
19 avoiding the prohibition on self-referrals. A financial interest does
20 not include ownership of securities or any debt instruments pur-
-21 chased on terms available to the general public through licensed
22 securities dealers.

1 SECTION 18. Chapter 152 of the General Laws is hereby
2 amended by striking out section 13A, as appearing in the 1996
3 Official Edition, and by inserting in place thereof the following
4 section:—
5 Section I3A. (1) Except as otherwise provided in this section or
6 in section ten B, or where the employee elects to have an attorney
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7 provided pursuant to section thirteen B, attorneys’ fees for serv-
-8 ices provided to claimants shall be in an amount agreed upon
9 between the employee and the attorney; provided, however, that

10 such amount shall not exceed twenty percent of a cash award
I 1 being made to the employee either voluntarily by an insurer or
12 pursuant to an order or decision, and in no event shall any such
13 fee exceed four thousand dollars.
14 (2) Whenever an insurer and an employee agree to a settlement
15 under section forty-eight, the attorney’s fee shall be paid from the
16 settlement in accordance with the following provisions:
17 (a) when the insurer and the employee reach such settlement
18 prior to insurer acceptance of liability or prior to a decision of an
19 administrative judge, the reviewing board, or the appeals court of
20 the commonwealth finding insurer liability, such fee shall be no
21 more than fifteen percent of the amount of such settlement;
22 (b) when the insurer and the employee reach such settlement
23 subsequent to insurer acceptance of liability or subsequent to a
24 decision of an administrative judge, the reviewing board, or the
25 appeals court of the commonwealth finding insurer liability which
26 is in effect at the time such agreement is entered into, such
27 fee shall be no more than twenty percent of the amount of such
28 settlement.

1 SECTION 19. Chapter 152 of the General Laws is hereby
2 amended by adding the following new section:—
3 Section 138, There is hereby established within the department
4 one or more two-year pilot programs to provide legal assistance to
5 injured workers for the purpose of determining 1) whether the
6 costs of the workers compensation system can be more effectively
7 contained, and, 2) whether benefits can be more timely and effi-
-8 ciently provided to injured workers, by providing an alternative to
9 obtaining private counsel while ensuring adequate legal represen-

-10 talion. In order to implement said pilot programs, the department
11 is hereby authorized to:
12 (I) Establish and maintain an Office of Legal Assistance within
13 each regional office or designated regional offices, to provide
14 legal counseling and assistance to injured workers entitled to ben-
-15 efits pursuant to this chapter;
16 (2) Adopt rules and regulations to implement the organization
17 and procedures of the Office of Legal Assistance or any other
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18 provision of this section as the commissioner determines
19 necessary; and
20 (3) Negotiate and enter into such contracts as may be necessary
21 or appropriate to implement said pilot programs.
22 The department shall report on said pilot program on or before
23 December thirty-first, nineteen hundred and ninety-seven to the
24 clerk of the house and senate, and to the committee on commerce
25 and labor, said report to include any legislative recommendations
26 relative to the establishment of a permanent program. The depart-
-27 ment shall monitor, evaluate, and report the following information
28 regarding the provision of services pursuant to the pilot programs:
29 (a) Cost savings;
30 (b) Effectiveness;
31 (c) Effect upon timely provision of benefits to injured workers;
32 and
33 (d) Complaints from injured workers, employers and carriers

1 SECTION 20. Section 14 of said chapter 152 of the General
2 Laws, as so appearing, is hereby amended by inserting after sub-
-3 section (3) the following subsection:—
4 (4) A health care provider commits a fraudulent workers com-
-5 pensation insurance act who knowingly and with intent to defraud,
6 presents, causes to be presented, or prepares with knowledge or
7 belief that it will be presented to or by an insurer, broker, or any
8 agent thereof, any claim for payment or other benefit which
9 involves any one or more of the following false billing practices:

10 (a) “Unbundling”, claiming a number of medical procedures
11 were performed instead of a single comprehensive procedure;
12 (b) “Upcoding”, claiming that a more serious or extensive
13 procedure was performed than was actually performed;
14 (c) “Exploding”, claiming a series of tests were performed on a
15 single sample of blood, urine, or other bodily fluid, when actually
16 the series of tests were part of one battery of tests; or
17 (d) “Duplicating”, resubmitting the claim through another
18 health care provider in which the original health care provider has
19 an ownership interest.
20 Nothing in this section shall prohibit providers from making
21 good faith efforts to ensure that claims for reimbursement are
22 coded to reflect the proper diagnosis and treatment.
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1 SECTION 21. Section 20 of said chapter 152 of the General
2 Laws is hereby amended by striking out the second sentence.

1 SECTION 22. The first paragraph of section 30 of said
2 chapter 152 of the General Laws, as so appearing, is hereby
3 amended by striking out the second sentence and by inserting in
4 place thereof the following;—
5 An employee may select a treating health care professional
6 other than any provided or agreed to by the insurer and may
7 switch to another such professional once except that (1) an
8 employee may be required to select a treating health care provider
9 from within a preferred provider arrangement if one is established

10 pursuant to this section, and (2) an employee may be required to
11 accept a treating health care professional from a preferred
12 provider arrangement or one otherwise provided to or agreed to by
13 an insurer for so long as the insurer makes payments pursuant to
14 section eight (I).

1 SECTION 23. Section 30H of said chapter 152 of the General
2 Laws, as appearing in the 1994 Official Edition, is hereby
3 amended by inserting after the second paragraph the following
4 paragraph:—
5 Notwithstanding any other provision of this chapter to the con-
-6 trary, if an employer makes an offer of modified employment
7 consistent with a functional capacity evaluation from a treating
8 physician, and the employer guarantees the position for a period
9 of twelve months, whether or not the employee accepts the posi-

-10 tion, all responsibility of the employer or insurer to provide voca-
-11 tional rehabilitation services under this chapter shall be fully
12 satisfied.

1 SECTION 24. Section 35D of said chapter 152 of the General
2 Laws, as so appearing, is hereby amended in by striking out, in
3 line 3, the words “shall be the greatest of the following:”, and by
4 inserting in place thereof the following:— an administrative judge
5 shall find the employee’s earning capacity to be the greatest of the
6 following:.

1 SECTION 25. Subparagraph (2) of said section 35D of said
2 chapter 152 of the General Laws, as so appearing, is hereby
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3 amended by striking the last sentence and inserting in place
4 thereof the following:—
5 The employee’s receipt of a written offer of his former job from
6 the employer consistent with a functional capacity evaluation
7 from a treating physician, by an impartial physician pursuant to
8 eight (4), or a company physician shall be prima facie evidence of
9 an earnings capability under this clause.

1 SECTION 26. Subparagraph (3) of section 35D of said chap-
-2 ter 152 of the General Laws, as so appearing, is hereby amended
3 by striking out the last sentence and by inserting in place thereof
4 the following:—
5 The employee’s receipt of a written report that a specific suit-
-6 able job is available to him consistent with a functional capacity
7 evaluation from a treating physician or by an impartial physician
8 under section eight (4), or a company physician shall be prima
9 facie evidence of an earnings capability under this clause.

1 SECTION 27. Chapter 152 of the General Laws is hereby
2 amended by striking out section 35E and inserting in place thereof
3 the following section:—
4 Section 35E. (1) This section applies when weekly compensa-
-5 tion is payable to an employee under section thirty-four, thirty-
-6 four A or thirty-five for any period for which he is receiving or
7 has received old age insurance benefit payments under the United
8 States Social Security Act, United States Code, Title 42, Sec-

-9 tions 301 and 1397f, or payments under an employee benefit plan
10 subject to the Employee Retirement Income Security Act of 1974
11 as amended.
12 (2) As used in this section, unless the context otherwise
13 indicates, the following terms have the following meanings;
14 (a) “After tax amount” means the gross weekly amount of any
15 old age insurance benefit or benefit under an employee benefit
16 plan, reduced by the prorated weekly amount which would have
17 been paid, if any, in social security, federal income and state
18 income taxes, calculated on an annual basis. The after tax amount
19 of any benefits subject to income taxes shall be determined by
20 using the maximum number of dependents’ allowances to which
21 the employee is entitled and the standard deduction or zero
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22 bracket amount applicable to the employee’s filing status. The
23 commissioner shall, by rule, adopt and publish tables governing
24 the determination of after tax amounts under this subsection.
25 (b) “Employee benefit plan” means a self-insurance disability
26 plan, wage continuation plan, disability insurance plan and a pen-
-27 sion or retirement plan which is funded or paid for by the
28 employer in whole or in part. It does not include disability insur-
-29 ance under the United States Social Security Act.
30 (3) Benefit payments subject to this section shall be reduced in
31 accordance with the following provisions:
32 (a) The employer’s obligation to pay weekly compensation
33 under section thirty-four, thirty-four A or thirty-five shall be
34 reduced by:
35 (i) One hundred percent of the amount of old age insurance
36 benefits received or being received under the United State Social
37 Security Act:
38 (ii) The after tax amount of the payments received or being
39 received under an employee benefit plan provided by the same
40 employer by whom benefits under section thirty-four and thirty-
-41 four A are payable if the employee did not contribute directly to
42 the plan; and
43 (iii) The proportional amount, based upon the ratio of the
44 employer’s contribution to the total contributions, of the after tax
45 amount of the payments received or being received by the
46 employee under an employee benefit plan provided by the same
47 employer by whom benefits under section thirty-four, thirty-four
48 Aor thirty-five are payable if the employee did contribute directly
49 to the plan.
50 (b) No reduction in weekly compensation may be made if bene-
-51 fits received under an employee benefit plan are required to be
52 reduced to reflect the receipt of benefits under this Act.
53 (c) No reduction in weekly compensation may be made as a
54 result of any increase granted by the United States Social Security
55 Administration as a cost-of-living adjustment.
56 (d) Weekly compensation may be reduced to no less than ten
57 percent of the amount due to the employee under section thirty-
-58 four, thirty-four A or thirty-five or to a minimum weekly payment
59 of seven dollars after reduction under this section, whichever is
60 greater. Benefit checks shall not be mailed until the benefit level
61 is equal to or greater than ninety-eight dollars.
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62 (4) Within fourteen days after the date of the first payment of
63 compensation under section thirty-four, thirty-four A or thirty-five
64 or fourteen days after the date of application for any benefits sub-
-65 ject to coordination under this section, whichever is later, the
66 employee shall, upon request, provide the employer with a certifi-
-67 cate authorizing the employer to obtain any benefit information
68 necessary to comply with this section. If, at any subsequent time,
69 the employer is required to submit a new certificate in order to
70 receive said information, a new certificate shall be provided upon
71 request within fourteen days.

1 SECTION 28. Chapter 152 of the General Laws is hereby
2 amended by striking out section 48 and inserting in place thereof
3 the following section: —

4 Section 48. (1) Under the conditions and limitations specified
5 in this chapter, the insurer and employee may, with the written
6 consent of the employer if such employer is an experience modi-
7 fied insured, by an agreement pursuant to section nineteen,
8 redeem any liability for compensation, in whole or in part, by the
9 payment by the insurer of a lump sum amount. Where the

10 employee is not represented by counsel, or where the parties seek
11 determination by an administrative judge or administrative law
12 judge of the fair and reasonable amount to be paid out of the lump
13 sum to discharge a lien cognizable under section forty-six A, a
14 lump sum agreement shall not have been perfected until and
15 unless approved by an administrative judge or administrative law
16 judge as being in the claimant’s best interest. In all other cases,
17 the agreement shall not have been perfected until reviewed for
18 completeness by a conciliator. A conciliator shall be made
19 available in each regional office to review settlements without
20 appointment.
21 (2) When the insurer and the employee reach such agreement
22 subsequent to insurer acceptance of liability or subsequent to a
23 decision of an administrative judge, the reviewing board, or an
24 appeals court of the commonwealth finding insurer liability which
25 decision is in effect at the time such agreement is entered into,
26 said agreement shall not redeem liability for the payment of
27 medical benefits or vocational rehabilitation benefits with respect
28 to such injury; provided, however, that no employee shall be
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29 entitled to vocational rehabilitation benefits for any injury, unless
30 such employee shall have requested such benefits within two
31 years of the perfection of any settlement under this section of
32 benefits due for said injury.
33 No lump sum agreement made prior to the establishment of lia-
-34 bility for compensation shall prohibit an employee from subse-
-35 quently filing a claim for medical benefits only, in any instance in
36 which such employee has suffered a substantial deterioration of
37 his medical condition which (i) could not reasonably have been
38 foreseen at the time said agreement was entered into, and (ii) is
39 the result of an injury for which the insurer would have been
40 liable under this chapter, absent the lump sum settlement. Claims
41 under this paragraph shall be considered only if brought within
42 one year of the date the employee first became aware of the causal
43 relationship between the substantial deterioration and the employ-
-44 ment. Claims shall be consistent with the procedures set forth in
45 sections ten and ten A. No liability for such claims shall be
46 redeemed by an additional lump sum settlement.
47 (3) No lump sum agreement shall contain as part of a settlement
48 a release that would serve as a bar to (i) the receipt by the
49 employee of any pay or benefits due him by an employer, (ii) the
50 bringing of any future workers compensation claim or (iii) the
51 bringing of any claims of wrongful discharge or breach of con-
-52 tract. Such releases shall be null and void. Where the employee
53 has been found suitable for vocational rehabilitation services pur-
-54 suant to section thirty G, lump sum agreements shall be valid only
55 where the employee returned to continuous employment for a
56 period of six or more months; or completed an approved rehabili-
-57 tation plan; or received express written consent from the office of
58 education and vocational rehabilitation; or an order or decision
59 from an administrative judge or administrative law judge autho-
-60 rizing such agreement. Any employee who accepts a lump sum
61 settlement for benefits claimed under section thirty-four A shall
62 be precluded from any further lump sum settlements for said ben-
-63 efits. The parties may agree to terminate the employment relation-
-64 ship as part of a lump sum settlement and may also specify a
65 period of time following the lump sum settlement during which
66 the employee shall not seek re-employment with the employer.
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1 SECTION 29. Section 75A of said chapter 152 of the General
2 Laws, as appearing in the 1994 Official Edition, is hereby
3 amended by striking out the first sentence and inserting in place
4 thereof the following sentence:—
5 Any person who has lost a job as a result of an injury compens-
-6 able under this chapter who has not redeemed liability for
7 compensation pursuant to section forty-eight, shall be given pref-
-8 erence in rehiring by the employer for whom he worked at the
9 time of the compensable injury over any persons not at the time of

10 application for reemployment employed by such employer;
11 provided, however, that a suitable job is available.

1 SECTION 30. Subsection (2) of section 758 of said
2 chapter 152 of the General Laws is hereby amended by adding
3 at the end thereof the following sentence:—
4 Nothing in this chapter or in any provision of the general or
5 special laws shall preclude an employer from securing a resigna-
-6 tion as part of a lump sum settlement pursuant to section
7 forty-eight.
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