
HOUSE No. 3856
By Mr. Petersen of Marblehead, petition of Douglas W. Petersen

and other members of the General Court relative to utilization review
procedures in health care. Health Care.

In the Year One Thousand Nine Hundred and Ninety-Nine

An Act relative to providing quality health care in the

COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, as follows:

1 SECTION I. Chapter 112 of the General Laws is hereby
2 amended by inserting after section 172 the following four sec-

tions

4 Section 172A. As used in sections 172 A to 172D, inclusive, the
following words shall have the following meanings:

6 “Utilization review”, the prospective or concurrent assessment
7 of the necessity and appropriateness of the allocation of health
8 care resources and services of a licensed mental health profes-
-9 sional, given or proposed to be given to a patient or group of
10 patients.
11 “Reviewer or review agent”, a licensed health care professional
12 performing utilization review.
13 “Licensed health care professional”, any health care facility,
14 including any mental health facility, physician, or other licensed
15 mental health care professional, who is the person or entity having
16 clinical responsibility for the care, treatment and services rendered
17 to the patient and who may or may not be in a contractual relation-
-18 ship with a payor to provide services within his area of compe-
-19 tence to patients.
20 “Patient”, an enrollee or participant in a hospital or medical
21 plan who is seeking outpatient mental health or substance abuse
22 treatment from a licensed menial health professional.
23 “Payor”, any health insurance company, medical service corpo-
-24 ration, health maintenance organization, managed care company
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25 or other entity whose business it is to pay for the health care serv-
-26 ices of its enrollees or participants.
27 “Utilization review record”, the document, electronic data or
28 file in any form produced by the review agent about each case
29 review, shall not include the review agent’s personal notes
30 regarding the case and shall contain only two components:
31 (1) clinical information obtained from the mental health profes-
-32 sional for review purposes; and
33 (2) administrative information: patient identification code,
34 according to policy number assigned by payor, professional’s
35 name, diagnosis, procedure code and dates, and the reviewer’s
36 decision.
37 Section 1728. (a) In the event that payment, services or reim-
-38 bursement cannot be authorized without utilization review, the
39 payor may only require patient consent for disclosure of addi-
-40 tional clinical information if:
41 (1) patient identity is removed; and
42 (2) the information is disclosed to and used only by a utilization
43 review agent.
44 (b) A health care payor shall not require, compel or otherwise
45 induce a patient or licensed health care provider to disclose any
46 protected or coded health information to the payor other than the
47 following administrative information:
48 (1) patient, professional and policy identifiers;
49 (2) diagnostic codes, and
50 (3) procedure code and dates
51 (c) A payor may not require, compel or otherwise induce a uti-
-52 lization reviewer to disclose any protected health information to
53 the payor other than the following administrative information:
54 (I) patient, provider and policy identifiers;
55 (2) diagnostic codes;
56 (3) procedure code and dates; and
57 (4) reviewer’s decision regarding approval or denial of benefits
58 or services.
59 (d) The reviewer may request only information essential to the
60 review process, as follows:
61 (1) patient identification code, according to policy number
62 assigned by the payor, provider name, address and phone number;
63 (2) diagnosis for which treatment is being rendered or
64 requested according to the standard nomenclature of the most
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65 recent edition of the American Psychiatric Association’s
66 Diagnostic and Statistical Manual of Mental Disorders published
67 by the American Psychiatric Association (DSM)-Axis I or “V”
68 code, Axis 2or 3, if relevant;
69 (3) diagnostic criteria from current DSM: list to corroborate
70 diagnosis;
71 (4) treatment; current or planned; modality, frequency, medica-
-72 tion, procedures; indications for other referrals for assessment or
73 treatment; and

'4 (5) response to treatment, patient’s progress, or revision in
75 treatment plan, for additional authorization of treatment benefits.
76 (e) Utilization review agents shall be bound by the same confi-
77 dentiality requirements as the licensed health care provider from
78 whom the information is received, as defined below:
79 (1) Review agents shall not disclose to anyone, including the
80 payor, clinical information obtained as part of the review process
81 (clinical component of the utilization review record). Review
82 agents may not be required to disclose this portion of the record
83 unless the patient directs them to do so and provides written
84 informed consent.
85 (2) Review agents shall be prohibited from disclosing to the
86 payor, anything other than the patient’s identification code, diag-
-87 nosis, provider name and dates and types of service along with a
88 decision regarding approval or denial of benefits for services (the
89 administrative component of the utilization review record).
90 (3) The utilization review record shall be held by the review
91 agent for a time duration consistent with current Massachusetts
92 record conservation board requirements, after which it shall either
93 be destroyed or returned to the original treating clinician. Its dim
94 ical component shall be protected by the same confidentiality
95 standards as that of a licensed health care provider.
96 (f) Patient’s or guardian’s written informed consent shall be
97 required in order for the treating health care provider to release
98 information to the review agent for the purpose of utilization
99 review.

100 (g) Payers shall provide the patient with a current written
101 description of the utilization review process at the initiation o
102 health care coverage. This shall include but not be limited to:
103 (]) a delineation of the information necessary to conduct uti
104 lization review for outpatient mental health treatment that shall



HOUSE No. 3856 [January

include but not necessarily be limited to a sample outpatient treat-
ment review form currently used for utilization review, and an
appropriate release of information form.

105
106
10

Section 172C. (a) If additional information is needed by the
review agent to make a determination, resolve a dispute, or enter
an appeal process, the treating licensed mental health professional
shall be notified by the reviewer of what information is requested;
once the professional has notified the patient that additional infor-
mation has been requested, a discussion between professional and
patient may occur regarding the decision to disclose additional
information.

108
109
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(b) At any point during this process, the patient may either opt
to sign a blanket disclosure, limit the amount or type of informa-
tion to be disclosed or decline further release of information; it is
acknowledged that a possible consequence of declining or limiting
further disclosure may be a denial of insurance benefits for cur-
rent or proposed treatment of that condition.

116
117
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122 (c) Clerical personnel who handle information pertaining to uti-

lization review shall be bound by the same standards of confiden-
tiality as licensed health care professionals.

123
124

Section 172D. Review agents shall not direct the clinical care
of patients.

125
126

SECTION 2. Subsection 4 of section 108 of chapter 175 of the
General Laws, as appearing in the 1996 Official Edition, is hereby
amended by adding the following paragraph'—

o

i

(d) Payment shall be made within 30 days of an insurers receipt
of a clean claim from a provider under a policy of accident and
sickness insurance which is delivered or issued for delivery in the
commonwealth. If the insurer fails to comply with the provisions
of this paragraph, said insurer shall pay, in addition to any benefits
which inure to such provider interest on such benefits, which shall
accrue beginning 30 days after the insurers receipt of the clean
claim at the rate of one and one-half percent per month, not to
exceed 18 percent per year. The term “clean claim” as used herein
shall mean a claim that has no defect or impropriety including any
lack of any required substantiating documentation or particular
circumstances requiring special treatment that prevents timely
payment from being made on the claim under the provisions of
law.

4
5

6

8
9
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12
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1 SECTION 3. Said section 108 of said chapter 175, as so
2 appearing, is hereby further amended by adding the following

subsection
4 13. No insurer authorized to issue policies of accident and sick-
-5 ness insurance in the commonwealth shall include as an element
6 of its contracts with participating health care providers licensed
7 under chapter 112 or require as a condition of being compensated
8 for services to its insureds that a provider indemnify the insurer
9 for any expenses and liabilities, including without limitation,

10 judgments, settlements, attorneys’ fees, court costs, and any asso-
-11 ciated charges, incurred in connection with any claim or action
12 brought against the insurer based on the insurer’s management
13 decisions, utilization review provisions or other policies, guide-
-14 lines or actions.

1 SECTION 4. Said chapter 175 of the General Laws is hereby
2 further amended by inserting after section 108 G the following

Section 108H. As used in this section and in sections I OSH to
108M, inclusive, the following words shall have the following

6 meanings:

“Health care provider”, any doctor of medicine, osteopathy, or
dental science, or a registered nurse, social worker, doctor of chi-

9 ropractic, or psychologist licensed under the provisions of
10 chapter 112, or an intern, or a resident, fellow, or medical officer
11 licensed under section nine of said chapter 112, or a hospital.
12 clinic or nursing home licensed under the provisions of
13 chapter 111 and its agents and employees.

Health plan”, a plan that provides health insurance coverage
Insurer”, includes every entity or person licensed, authorized

6 or permitted to engage in the business of health insurance and
shall include nonprofit hospital and medical service corporations
under chapters 176 A and 1768, medical service corporations
tnder chapter 176C, dental service corporations under chapter
176E, optometric service corporations under chapter 176F, health

er chapter 176G, and pref
provider organizations under chapter 17f

3 “Licensed health care provider incentive plan”, any compensa-
-4 tion arrangement between an organization and a licensed health

section
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25 care provider or licensed health care provider group or organiza-
-26 tion that employs or utilizes services of licensed health care
27 providers that may directly or indirectly have the effect of
28 reducing or limiting services furnished to enrollees or subscribers
29 of the organization.
30 “Licensed health care provider group”, a partnership, associa-
-31 tion, corporation, individual practice association, or other group
32 that distributes income from the practice among members. An
33 individual practice association is a licensed health care provider
34 group only if it is composed of individual licensed health care
35 providers and has no subcontracts with licensed health care
36 provider groups.
37 “Bonus”, a payment an organization makes to a licensed health
38 care provider or licensed health care provider group or organiza-
-39 tion that employs or utilizes services of licensed health care
40 providers beyond any salary, fee-for-service payments, capitation,
41 or returned withhold.
42 “Capitation”, a set dollar payment per patient per unit of time,
43 that an organization pays a licensed health care provider, licensed
44 health care provider group or organization that employs or utilizes
45 services of licensed health care providers to cover a specified set
46 of services and administrative costs without regard to the actual
47 number of services provided. The services covered may include
48 the licensed health care provider’s own services, referral services,
49 or all medical services.
50 “Payments”, any amounts the organization pays licensed health
51 care providers, licensed health care provider groups or organiza-
-52 tion that employs or utilizes services of licensed health care
53 providers for services they furnish directly, plus amounts paid for
54 administration and amounts paid, in whole or in part, based on use
55 and costs of referral services (such as withhold amounts, bonuses
56 based on referral levels, and any other compensation to the
57 licensed health care provider or licensed health care provider
58 group to influence the use of services either directly or indirectly
59 provided by the licensed health care provider). Bonuses and other
60 compensation that are not based on referral levels or services
61 directly or indirectly provided by the licensed health care
62 provider, such as bonuses based solely on quality of care fur-
-63 nished, patient satisfaction, and participation on committees, are
64 not considered payments for purposes of this definition.
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65 “Referral services”, any specialty, inpatient, outpatient, or labo-
-66 ratory services that a licensed health care provider, licensed health
67 care provider group, or organization that employs or utilizes serv-
-68 ices of a licensed health care provider’s orders or arranges, but
69 does not furnish directly.

70 “Risk threshold”, the maximum risk to which a licensed health
71 care provider, licensed health care provider group or organization
72 that employs or utilizes services of a licensed health care provider
73 may be exposed under a licensed health care provider incentive
74 plan.

5 “Substantial financial risk”, an incentive arrangement which
5 places the licensed health care provider, licensed health care

that employs or utilizes services of
at risk for amounts beyond the risk

77 provider group or organization
78 a licensed health care provider
79 threshold.
80 “Withhold”, a percentage of
81 an organization deducts from

payments or set dollar amount that
a licensed health care provider’s

82 service fee, capitation, or salary payment, and that may or may not
83 be returned to the licensed health care provider, depending on spe-
-84 cific predetermined factors.
85 Section 1081. (a) No specific payment of any kind which cre-
-86 ates substantial risk may be made directly or indirectly under the
87 incentive plan to a licensed health care provider, licensed health
88 care provider group or organization that employs or utilizes serv-
-89 ices of a licensed health care provider as an inducement to reduce,
90 limit or delay health care services covered under the organiza-
-91 tion’s contract furnished to an individual enrollee or group of
92 enrollees. Indirect payment include offerings of monetary value
93 such as stock options or waivers of debt measured in the present
94 or future.
95 (b) Substantial financial risk occurs when the incentive arrange

96 ments place the licensed health care provider, licensed health care
97 provider group or organization that employs or utilizes services of
98 a licensed health care provider at risk for amounts beyond the risk
99 threshold. The risk threshold is 10 percent. Substantial financial

100 risk is hereby prohibited.
101 Section 108J. Each organization shall provide to the commis-
-102 sioner of insurance and enrollee information concerning its
103 licensed health care provider incentive plans. The disclosure shall
104 contain the following information:
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05 (a) Whether services not furnished by the licensed health care
provider or licensed health care provider group are covered by the
incentive plan. If only the services furnished by the licensed
health care provider or licensed health care provider group are
covered by the incentive plan, disclosure of other aspects of the
plan need not be made.

06
107
108
109
no

(b) The type of incentive arrangement11l
112 (c) If the incentive plan involves a bonus or withhold, the per-

cent of the bonus or withhold.113
(d) The amount and type of stop-loss protectionI 14

115 (e) The panel size and, ifpatients are pooled, the method used
(f) In the case of capitated licensed health care providers or

licensed health care provider groups, capitation payments paid to
primary care licensed health care providers, specialists, or organi-
zations which employ or utilize services of licensed health care
providers for the most recent year broken down by percent for pri-
mary care services, referral services to specialists, and hospital
and other types of provider services.

116
i 17
118
119
120
121
122
123 Section 108K. When disclosure shall be made to the commis-

sioner of insurance and enrollee an organization must provide the
information required in the above disclosure section:

124
125

(a) Upon application for a contract;126
(b) Upon application for a service area expansion;11

128 (c) Within 30 days of request by the commissioner of insur-
ance, An organization shall notify the commissioner of insurance
at least 45 days before implementing any of the following changes
in its incentive plan;

129
130
131

(d) a change as to the type of incentive plan;32

(e) a change in the amounts of risk or stop-loss protection; and133
(f) expansion of the risk formula to cover services not furnished

by the licensed health care provider group that the formula had
not included previously.

134
35

36
Section 108L. An insurer offer of a compensation arrangement

in violation of this section shall be deemed to be an unfair method
of competition and an unfair and deceptive act of practice in vio-
lation of section two of chapter 93A and shall be referred to the
attorney general.

3/

138
39

140
141
142 Section 108M. The commissioner of insurance shall promulgate

rules and regulations to carry out the provisions of sections 108H
to IOBL, inclusive.

143
144
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1 SECTION 5. Section 110 of said chapter 175, as most recently
2 amended by section 2 of chapter 169 of the acts of 1998, is hereby

farther amended by adding the following subdivision
4 (N) No insurer authorized to issue or deliver within the com-
-5 monwealth any general or blanket policy of insurance under the
6 provisions of this section shall include as an element of its con-
7 tracts with participating health care providers licensed under
8 chapter 112 or require as a condition of being compensated for
9 services to its insureds that a provider indemnify the insurer for

10 any expenses and liabilities, including without limitation, judg-
-11 ments, settlements, attorneys’ fees, court costs, and any associated
12 charges, incurred in connection with any claim or action brought
13 against the insurer based on the insurer’s management decisions,
14 utilization review provisions or other policies, guidelines or
15 actions.

1 SECTION 6. Chapter 175 of the General Laws is hereby
2 amended by inserting after section 110 E the following section: —

3 Section 1 IOEVL Whoever offers any plan, contract or subscrip-
-4 tion certificate under an individual or group medical service
5 agreement, however described or called, which shall be delivered
6 or issued or renewed in this commonwealth to all insureds within
7 the commonwealth and to all insureds having a principal place of
8 employment within the commonwealth, shall provide the house-
-9 hold of each insured, as defined by the commissioner of insurance
10 and, upon request, each insured or prospective insured, a state-
-11 ment, in complete, specific, clear and concise language, in a form
12 prescribed by the commissioner of insurance in consultation with
13 the commissioner of public health and the commissioner of mental
14 health and amended from time to time as changes in the health
15 care industry occur, which shall contain, but not be limited to the
16 following:—

1) the premium which must be paid by or on behalf of the
18 insured;
19 (2) an explanation of any deductible, coinsurance or copayment
20 feature and all restrictions relating to preexisting conditions;
21 (3) a notice that the insured has a right to receive the reasons
22 for a denial of coverage in writing and a right to appeal a denial of
23 coverage, together with a description of the procedure by which
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24 the reasons may be obtained and the denial appealed, including an
25 address where the appeal may be filed. The notice shall also state
26 that the insured may appeal further to the courts;
27 (4) an explanation of the procedures available to the insured to
28 express to the insurer dissatisfaction with quality of care or access
29 to care;

30 (5) the number of a toll free telephone line which the insured
31 may call to obtain information about the procedures to follow to
32 appeal a denial of coverage, to express dissatisfaction with quality
33 of care or access to care or to change a primary care provider;
34 (6) whether the plan employs a method of surveying consumer
35 satisfaction with the insurer’s services and procedures, and upon
36 request of the prospective insured or insured, a description of the
37 survey, and the results of the latest survey;

38 (7) a notice stating that upon request of the prospective insured
39 or the insured, the insurer will make available a roster of plan
40 providers which for clinicians shall include their specialties, and
41 that upon further request of the prospective insured or the insured,
42 the insurer will make available information regarding the creden-
-43 tials of specific clinicians and any limitations on availability of
44 specific clinicians;
45 (8) National Committee for Quality Assurance accreditation
46 status, if applicable, and a description of the procedure available
47 to the prospective insured or the insured to obtain additional
48 provider credentialing information, including the complete cri-
-49 teria, from the insurer;
50 (9) the medical loss ratio and administrative cost ratios, as
51 defined by the commissioner of insurance, of the plan;
52 (10) a description of:
53 (a) the extent of mental health and substance abuse coverage
54 and the procedures for obtaining such care and for obtaining infor-
-55 mation on alternatives to hospitalization;
56 (b) the extent of home health care coverage and the procedure
57 for obtaining such care;
58 (c) the extent of hospice coverage and the procedure for
59 obtaining services;
60 (d) the extent of high cost case management coverage and the
61 procedure for obtaining such care;
62 (e) whether the plan provides 24 hour coverage for emergency
63 medical and mental health services and the procedures for
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64 obtaining such care including the means by which the insured can
65 obtain information regarding the location of such care;
66 (f) the procedure for referral to clinicians other than the pri-
-67 mary care clinician and the means by which the insured can obtain
68 information about the procedure required in a specific situation,
69 including whether additional authorization is required when spe-
-70 cialist care is continuing and the procedure for obtaining such
71 additional authorization;
72 (g) the procedure for obtaining both initial and ongoing prior
73 approvals for care, including the means by which the insured can
74 obtain information about the procedure required in a specific situ-

5 ation;

76 (h) whether services received outside the plan are covered and
any procedures for obtaining such coverage;

78 (i) whether plan clinician is restricted to prescribing drugs from
79 a plan list or plan formulary; the extent to which an insured shall
80 be reimbursed for the cost of a drug that is not on a plan list or
81 plan formulary and the procedure by which a prospective insured
82 or insured shall be entitled to receive a list of drugs on the plan
83 list or formulary. Prospective insureds and insureds shall be end-
-84 tied to request and receive all information related to specific drugs
85 which are restricted, as well as information about how to obtain
86 off-formulary drugs.

87 (11) whether any payments to any clinicians or other providers
88 are capitated, in part or in full, and whether any payments to any
89 clinicians or other providers are related to:
90 (a) the number or type of referrals made by that provider to spe-
-91 cialists or the percentage of patients so referred;
92 (b) the number or type of procedures, tests or treatments per
93 formed or the percentage of patients so treated;
94 (c) the average length of office visit
95 The insurer shall include this statement as the first pages of any
96 standard package of information it provides to prospective and
97 new beneficiaries. Or if no such standard package is provided to
98 prospective and new beneficiaries, then this statement shall be
99 sent to new insureds and, upon request, to prospective insureds.
100 Updated versions of information required by this section, if any,
101 shall be sent annually to the household of each insured, or upon
102 request, to an insured. For the purposes of this section, the word
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i()3 “insured” shall mean any policyholder, certificate holder, sub-
-104 scriber, member or other person on whose behalf the carrier is
105 obligated to pay for and/or provide health care services.

SECTION 7. Chapter 176 A of the General Laws is hereby
amended by inserting after Section 10A the following new
section:—3

4 Section 108. Whoever offers any plan, contract or subscription
certificate under an individual or group medical service agree-
ment, however described or called, which shall be delivered or
issued or renewed in this commonwealth to all insureds within the
commonwealth and to all insureds having a principal place of
employment within the commonwealth, shall provide the house-
hold of each insured, as defined by the commissioner of insurance
and, upon request, each insured or prospective insured, a state-
ment, in complete, specific, clear and concise language, in a form
prescribed by the commissioner of insurance in consultation with
the commissioner of public health and the commissioner of mental
health and amended from time to time as changes in the health
care industry occur, which shall contain, but not be limited to, the
following:

5

6

8
9

10
11
12
13
14
15
16
17

(1) the premium which must be paid by or on behalf of the
insured;

18
19
20 (2) an explanation of any deductible, coinsurance or copayment

feature and all restrictions relating to preexisting conditions;21
no (3) a notice that the insured has a right to receive the reasons

for a denial of coverage in writing and a right to appeal a denial of
coverage, together-with a description of the procedure by which
the reasons may be obtained and the denial appealed, including an
address where the appeal may be filed. The notice shall also state
that the insured may appeal further to the courts;

23

24
25

26

28 (4) an explanation of the procedures available to the insured to
express to the insurer dissatisfaction with quality of care or access
to care;

29
30
31 (5) the number of a toll free telephone line which the insured

may call to obtain information about the procedures to follow to
appeal a denial of coverage, to express dissatisfaction with quality
of care or access to care or to change a primary care provider;

32

34

34
(6) whether the plan employs a method of surveying consumer

satisfaction with the insurer’s services and procedures, and upon
35

36
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37 request of the prospective insured or insured, a description of the
38 survey, and the results of the latest survey;

39 (7) a notice stating that upon request of the prospective insured
40 or the insured, the insurer will make available a roster of plan
41 providers which for clinicians shall include their specialties, and
42 that upon further request of the prospective insured or the insured,
43 the insurer will make available information regarding the creden-
-44 tials of specific clinicians and any limitations on availability of
45 specific clinicians;
46 (8) National Committee for Quality Assurance accreditation
47 status, if applicable, and a description of the procedure available
48 to the prospective insured or the insured to obtain additional
49 provider credentialing information, including the complete cri-
-50 teria, from the insurer;
51 (9) the medical loss ratio and administrative cost ratios, as
52 defined by the commissioner of insurance, of the plan;
53 (10) a description of
54 (a) the extent of mental health and substance abuse coverage
55 and the procedures for obtaining such care and for obtaining infor-
-56 mation on alternatives to hospitalization;
57 (b) the extent of home health care coverage and the procedure
58 for obtaining such care;

59 (c) the extent of hospice coverage and the procedure for
60 obtaining services;
61 (d) the extent of high cost case management coverage and the
62 procedure for obtaining such care;
63 (e) whether the plan provides 24 hour coverage for emergency
64 medical and mental health services and the procedures for
65 obtaining such care including the means by which the insured can
66 obtain information regarding the location of such care;
67 (f) the procedure for referral to clinicians other than the pri-
-68 mary care clinician and the means by which the insured can obtain
69 information about the procedure required in a specific situation,
70 including whether additional authorization is required when spe-
-71 cialist care is continuing and the procedure for obtaining such
72 additional authorization;
73 (g) the procedure for obtaining both initial and ongoing prior
74 approvals for care, including the means by which the insured can
75 obtain information about the procedure required in a specific situ-
-76 ation;
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(h) whether services received outside the plan are covered and
any procedures for obtaining such coverage;8

(i) whether a plan clinician is restricted to prescribing drugs
from a plan list or plan formulary; the extent to which an insured
shall be reimbursed for the cost of a drug that is not on a plan list
or plan formulary and the procedure by which a prospective
insured or insured shall be entitled to receive a list of drugs on the
plan list or formulary. Prospective insureds and insureds shall be
entitled to request and receive all information related to specific
drugs which are restricted, as well as information about how to
obtain off-formulary drugs.

79
80

81
82
83
84
85
86
87

(11) whether any payments to any clinicians or other providers
are capitated, in part or in full, and whether any payments to any
clinicians or other providers are related to;

88

89
90

(a) the number or type of referrals made by that provider to spe-
cialists or the percentage of patients so referred;

91
92

(b) the number or type of procedures, tests or treatments per-
formed or the percentage of patients so treated;

93
94

(c) the average length of office visits;95
The insurer shall include this statement as the first pages of any

standard package of information it provides to prospective and
new beneficiaries. Or, if no such standard package is provided to
prospective and new beneficiaries, then this statement shall be
sent to new insureds and, upon request, to prospective insureds.
Updated versions of information required by this section, if any,
shall be sent annually to the household of each insured, or upon
request, to an insured. For the purposes of this section, the word
“insured” shall mean any policyholder, certificate holder, sub-
scriber, member or other person on whose behalf the carrier is
obligated to pay for and/or provide health care services.

96
97
98
99

100
101
102
103
104
105
106

SECTION 8. Chapter 1768 of the General Laws is hereby
amended by inserting after Section 6B the following new
section:—

1

3

Section 6C. Whoever offers any plan, contract or subscription
certificate under an individual or group medical service agree-
ment, however described or called, which shall be delivered or
issued or renewed in this commonwealth to all insureds within the
commonwealth and to all insureds having a principal place of

4
5

6

8
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9 employment within the commonwealth, shall provide the house-
-10 hold of each insured, as defined by the commissioner of insurance
11 and, upon request, each insured or prospective insured, a state-

-12 ment, in complete, specific, clear and concise language, in a form
13 prescribed by the commissioner of insurance in consultation with
14 the commissioner of public health and the commissioner of mental
15 health and amended from time to time as changes in the health
16 care industry occur, which shall contain, but not be limited to, the
17 following;
18 (1) the premium which must be paid by or on behalf of the
19 insured;
20 (2) an explanation of any deductible, coinsurance or copayment
21 feature and all restrictions relating to preexisting conditions;
22 (3) a notice that the insured has a right to receive the reasons
23 for a denial of coverage in writing and a right to appeal a denial of
24 coverage, together with a description of the procedure by which
25 the reasons may be obtained and the denial appealed, including an
26 address where the appeal may be filed. The notice shall also state
27 that the insured may appeal further to the courts;
28 (4) an explanation of the procedures available to the insured to
29 express to the insurer dissatisfaction with quality of care or access
30 to care;

31 (5) the number of a toll free telephone line which the insured
32 may call to obtain information about the procedures to follow to
33 appeal a denial of coverage, to express dissatisfaction with quality
34 of care or access to care or to change a primary care provider;
35 (6) whether the plan employs a method of surveying consumer
36 satisfaction with the insurer’s services and procedures, and upon
37 request of the prospective insured or insured, a description of the
38 survey, and the results of the latest survey;

39 (7) a notice stating that upon request of the prospective insured
40 or the insured, the insurer will make available a roster of plan

shall include their specialties, and
prospective insured or the insured,
information regarding the creden-
any limitations on availability of

providers which for clinicians
42 that upon further request of the
43 the insurer will make available
44 tials of specific clinicians and
45 specific clinicians;

Quality Assurance accreditation
ription of the procedure available

46 (8) National Committee for
status, if applicable, and a des<
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48 to the prospective insured or the insured to obtain additional
49 provider credentialing information, including the complete cri-
-50 teria, from the insurer;
51 (9) the medical loss ratio and administrative cost ratio, as
52 defined by the commissioner of insurance, of the plan;
53 (10) a description of
54 (a) the extent of mental health and substance abuse coverage
55 and the procedures for obtaining such care and for obtaining infor-
-56 mation on alternatives to hospitalization;
57 (b) the extent of home health care coverage and the procedure
58 for obtaining such care;
59 (c) the extent of hospice coverage and the procedure for
60 obtaining services;
61 (d) the extent of high cost case management coverage and the
62 procedure for obtaining such care;
63 (e) whether the plan provides 24 hour coverage for emergency
64 medical and mental health services and the procedures for
65 obtaining such care including the means by which the insured can
66 obtain information regarding the location of such care;
67 (f) the procedure for referral to clinicians other than the pri-
-68 mary care clinician and the means by which the insured can obtain
69 information about the procedure required in a specific situation,
70 including whether additional authorization is required when spe-
-71 cialist care is continuing and the procedure for obtaining such
72 additional authorization;

73 (g) the procedure for obtaining both initial and ongoing prior
74 approvals for care, including the means by which the insured can
75 obtain information-about the procedure required in a specific situ-
-76 ation;

(h) whether services received outside the plan are covered and
78 any procedures for obtaining such coverage;
79 (i) whether a plan clinician is restricted to prescribing drugs
80 from a plan list or plan formulary; the extent to which an insured
81 shall be reimbursed for the cost of a drug that is not on a plan list
82 or plan formulary and the procedure by which a prospective
83 insured or insured shall be entitled to receive a list of drugs on the
84 plan list or formulary. Prospective insureds and insureds shall be
85 entitled to request and receive all information related to specific
86 drugs which are restricted, as well as information about how to
87 obtain off-formulary drugs.
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88 (11) whether any payments to any clinicians or other providers
89 are capitated, in part or in full, and whether any payments to any
90 clinicians or other providers are related to:

91 (a) the number or type of referrals made by that provider to spe
92 cialists or the percentage of patients so referred;
93 (b) the number or type of procedures, tests or treatments per
94 formed or the percentage of patients so treated;

95 (c) the average length of office visits;
96 The insurer shall include this statement as the first pages of any
97 standard package of information it provides to prospective and
98 new beneficiaries. Or, if no such standard package is provided to
99 prospective and new beneficiaries, then this statement shall be
00 sent to new insureds and, upon request, to prospective insureds.
01 Updated versions of information required by this section, if any,
02 shall be sent annually to the household of each insured, or upon
03 request, to an insured. For the purposes of this section, the word
04 “insured” shall mean any policyholder, certificate holder, sub-
-05 scriber, member or other person on whose behalf the carrier is
08 obligated to pay for and/or provide health care services.

SECTION 9. Section 7 of chapter 1768 of the General Laws, a
2 appearing in the 1996 Official Edition, is hereby amended by
3 adding the following paragraph:—

A medical service corporation shall not include in its contracts
with its participating health care providers licensed under

6 chapter 112 any provision requiring that the participating provider
7 indemnify the medical service corporation for any expenses and
8 liabilities, including without limitation, judgments, settlements.
9 attorneys’ fees, court costs, and any associated charges, incurred
0 in connection with any claim or action brought against the med-

II ical service corporation based on the medical service corporation’s
12 management decisions, utilization review provisions or other poli
13 cies, guidelines or actions.

.SECTION 10. Section 6 of chapter 176 G of the General Laws
as so appearing, is hereby amended by adding the following para

aph
4 No contract between a health maintenance organization and a
5 health care provider licensed under chapter I 12 for the provision
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6 of services to patients may require the provider to indemnify the
7 health maintenance organization for any expenses and liabilities,
8 including without limitation, judgments, settlements, attorneys’
9 fees, court costs, and any associated charges, incurred in connec-

10 tion with any claim or action brought against the plan based on the
1 1 health maintenance organization’s management decisions, utiliza-
-12 tion review provisions or other policies, guidelines or actions.

1 SECTION 11. Chapter 176 G of the General Laws is hereby
2 amended by inserting after Section 7 the following new section;—
3 Section 7A. Whoever offers any plan, contract or subscription
4 certificate under an individual or group medical service agree-
-5 ment, however described or called, which shall be delivered or
6 issued or renewed in this commonwealth to all insureds within the
7 commonwealth and to all insureds having a principal place of
8 employment within the commonwealth, shall provide the house-
-9 hold of each insured, as defined by the commissioner of insurance

10 and, upon request, each insured or prospective insured, a state-
-11 ment, in complete, specific, clear and concise language, in a form
12 prescribed by the commissioner of insurance in consultation with
13 the commissioner of public health and the commissioner of mental
14 health and amended from time to time as changes in the health
15 care industry occur, which shall contain, but not be limited to, the
16 following:
17 (1) the premium which must be paid by or on behalf of the
18 insured;
19 (2) an explanation of any deductible, coinsurance or copayment
20 feature and all restrictions relating to preexisting conditions;
21 (3) a notice that the insured has a right to receive the reasons
22 for a denial of coverage in writing and a right to appeal a denial of
23 coverage, together with a description of the procedure by which
24 the reasons may be obtained and the denial appealed, including an
25 address where the appeal may be filed. The notice shall also state
26 that the insured may appeal further to the courts;
27 (4) an explanation of the procedures available to the insured to
28 express to the insurer dissatisfaction with quality of care or access
29 to care;

30 (5) the number of a toll free telephone line which the insured
31 may call to obtain information about the procedures to follow to
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32 appeal a denial of coverage, to express dissatisfaction with quality
33 of care or access to care or to change a primary care provider;
34 (6) whether the plan employs a method of surveying consumer
35 satisfaction with the insurer’s services and procedures, and upon
36 request of the prospective insured or insured, a description of the

survey, and the results of the latest survey;
38 (7) a notice stating that upon request of the prospective insured
39 or the insured, the insurer will make available a roster of plan
40 providers which for clinicians shall include their specialties, and
41 that upon further request of the prospective insured or the insured,
42 the insurer will make available information regarding the creden-
-43 tials of specific clinicians and any limitations on availability of
44 specific clinicians;
45 (8) National Committee for Quality Assurance accreditation
46 status, if applicable, and a description of the procedure available
47 to the prospective insured or the insured to obtain additional
48 provider credentialing information, including the complete cri-
-49 teria, from the insurer;
50 (9) the medical loss ratio and administrative cost ratios, as
51 defined by the commissioner of insurance, of the plan;
52 (10) a description of
53 (a) the extent of mental health and substance abuse coverage

54 and the procedures for obtaining such care and for obtaining infor-
-55 mation on alternatives to hospitalization;
56 (b) the extent of home health care coverage and the procedure
57 for obtaining such care;

58 (c) the extent of hospice coverage and the procedure for
59 obtaining services;
60 (d) the extent of high cost case management coverage and the
61 procedure for obtaining such care
62 (e) whether the plan provides
63 medical and mental health se
64 obtaining such care including the
65 obtain information regarding the

24 hour coverage for emergenc

rvices and the procedures for
; means by which the insured can
location of such cart

66 (f) the procedure for referral
67 mary care clinician and the mean
68 information about the procedure

to clinicians other than the pri-
i by which the insured can obtain
required in a specific situation

69 including whether additional authorization is required when spe-
-70 cialist care is continuing and the procedure for obtaining such
71 additional authorization
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1
I
I
I
1
I

(g) the procedure for obtaining both initial and ongoing prior
approvals for care, including the means by which the insured can
obtain information about the procedure required in a specific
situation;

T)

4

75

(h) whether services received outside the plan are covered and
any procedures for obtaining such coverage;

6

(i) whether a plan clinician is restricted to prescribing drugs
from a plan list or plan formulary; the extent to which an insured
shall be reimbursed for the cost of a drug that is not on a plan list
or plan formulary and the procedure by which a prospective
insured or insured shall be entitled to receive a list of drugs on the
plan list or formulary. Prospective insureds and insureds shall be
entitled to request and receive all information related to specific
drugs which are restricted, as well as information about how to
obtain off-formulary drugs.

78
79
80
81
82
83
84
85
86

(II) whether any payments to any clinicians or other providers
are capitated, in part or in full, and whether any payments to any
clinicians or other providers are related to:

87
88
89

(a) the number or type of referrals made by that provider to spe-
cialists or the percentage of patients so referred;

90
91

(b) the number or type of procedures, tests or treatments per-
formed or the percentage of patients so treated;

92
93

(c) the average length of office visits94
The insurer shall include this statement as the first pages of any

standard package of information it provides to prospective and
new beneficiaries. Or, if no such standard package is provided to
prospective and new beneficiaries, then this statement shall be
sent to new insureds and, upon request, to prospective insureds.
Updated versions of information required by this section, if any,
shall be sent annually to the household of each insured, or upon
request, to an insured. For the purposes of this section, the word
“insured” shall mean any policyholder, certificate holder, sub-
scriber, member or other person on whose behalf the carrier is
obligated to pay for and/or provide health care services.

95
96
97
98
99
00
01
02
03
04
05

SECTION 12. Section 2 of chapter 1761 of the General Laws,
as so appearing, is hereby amended by adding the following para-
graph:—

■)

7



house No. 38561999]

4 An organization shall not include in its contracts with its partic-
-5 ipating health care providers licensed under chapter 112 any pro-
-6 vision or requirement that the participating provider indemnify the
7 organization for any expenses and liabilities, including without
8 limitation, judgments, settlements, attorneys’ fees, court costs,
9 and any associated charges, incurred in connection with any claim

10 or action brought against the organization based on the organiza-
-11 tion’s management decisions, utilization review provisions or
12 other policies, guidelines or actions.

1 SECTION 13. Chapter 1761 of the General Laws is hereby
2 amended by inserting after Section 3A the following new

4 Section 38. Whoever offers any plan, contract or subscription
5 certificate under an individual or group medical service agree-
-6 ment, however described or called, which shall be delivered or

issued or renewed in this commonwealth to ail insureds within the
8 commonwealth and to all insureds having a principal place of
9 employment within the commonwealth, shall provide the house-

-10 hold of each insured, as defined by the commissioner of insurance
11 and, upon request, each insured or prospective insured, a state-

ment, in complete, specific, clear and concise language, in a form
13 prescribed by the commissioner of insurance in consultation with
14 the commissioner of public health and the commissioner of mental
5 health and amended from time to time as changes in the health
6 care industry occur, which shall contain, but not be limited to, the

following
18 (1) the premium which must be paid by or on behalf of the
19 insured;
20 (2) an explanation of any deductible, coinsurance or copayment

feature and all restrictions relating to preexisting condition
(3) a notice that the insured has a right to receive the reasons

23 for a denial of coverage in writing and a right to appeal a denial of
24 coverage, together with a description of the procedure by which

5 the reasons may be obtained and the denial appealed, including an
6 address where the appeal may be filed. The notice shall also state

hat the insured may appeal further to the court
28 (4) an explanation of the procedures available to the insured t
29 express to the insurer dissatisfaction with quality of care or acces
30 to care;

section
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3! (5) the number of a toll free telephone line which the insured
32 may call to obtain information about the procedures to follow to
33 appeal a denial of coverage, to express dissatisfaction with quality
34 of care or access to care or to change a primary care provider;
35 (6) whether the plan employs a method of surveying consumer
36 satisfaction with the insurer’s services and procedures, and upon
37 request of the prospective insured or insured, a description of the
38 survey, and the results of the latest survey;

39 (7) a notice stating that upon request of the prospective insured
40 or the insured, the insurer will make available a roster of plan
41 providers which for clinicians shall include their specialties, and
42 that upon further request of the prospective insured or the insured,
43 the insurer will make available information regarding the creden-
-44 tials of specific clinicians and any limitations on availability of
45 specific clinicians;
46 (8) National Committee for Quality Assurance accreditation
47 status, if applicable, and a description of the procedure available
48 to the prospective insured or the insured to obtain additional
49 provider credentialing information, including the complete cri-
-50 teria, from the insurer.
51 (9) the medical loss ratio and administrative cost ratios, as
52 defined by the commissioner of insurance, of the plan.
53 (10) a description of:
54 (a) the extent of mental health and substance abuse coverage
55 and the procedures for obtaining such care and for obtaining infor-
-56 mation on alternatives to hospitalization;
57 (b) the extent of home health care coverage and the procedure
58 for obtaining such care;
59 (c) the extent of hospice coverage and the procedure for
60 obtaining services;
61 (d) the extent of high cost case management coverage and the
62 procedure for obtaining such care;
63 (e) whether the plan provides 24 hour coverage for emergency
64 medical and mental health services and the procedures for
65 obtaining such care including the means by which the insured can
66 obtain information regarding the location of such care;
67 (f) the procedure for referral to clinicians other than the pri-
-68 mary care clinician and the means by which the insured can obtain
69 information about the procedure required in a specific situation,
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3 including whether additional authorization is required when sp<
71 cialist care is continuing and the procedure for obtaining such
72 additional authorization;
73 (g) the procedure for obtaining both initial and ongoing prior
74 approvals for care, including the means by which the insured can

obtain information about the procedure required in a specific situ-
'6 ation;

(h) whether services received outside the plan are covered and
8 any procedures for obtaining such coverage

79 (i) whether a plan clinician is restricted to prescribing drugs
80 from a plan list or plan formulary; the extent to which an insured
81 shall be reimbursed for the cost of a drug that is not on a plan list
82 or plan formulary and the procedure by which a prospective
83 insured or insured shall be entitled to receive a list of drugs on the
84 plan list or formulary. Prospective insureds and insureds shall be
85 entitled to request and receive all information related to specific
86 drugs which are restricted, as well as information about how to
87 obtain off-formulary drugs.

88 (11) whether any payments to any clinicians or other providers
89 are capitated, in part or in full, and whether any payments to any
90 clinicians or other providers are related to:
91 (a) the number or type of referrals made by that provider to spe
92 cialists or the percentage of patients so referred;
93 (b) the number or type of procedures, tests or treatments per
94 formed or the percentage of patients so treated;
95 (c) the average length of office visits
96 The insurer shall include this statement as the first pages of any
97 standard package of information it provides to prospective and
98 new beneficiaries. Or, if no such standard package is provided to
99 prospective and new beneficiaries, then this statement shall be

100 sent to new insureds and, upon request, to prospective insured
101 Updated versions of information required by this section, if an
102 shall be sent annually to the household of each insured, or upc
103 request, to an insured. For the purposes of this section, the woi

insured” shall mean any policyholder

106 obligated to p.

1 SECTION 14. Chapter 176 K of the General Laws i
2 amended by inserting after section 9 the following section
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3 Section 10. Whoever offers any plan, contract or subscription
4 certificate under an individual or group medical service agree-
-5 ment, however described or called, which shall be delivered or
6 issued or renewed in this commonwealth to all insureds within the
7 commonwealth and to all insureds having a principal place of
8 employment within the commonwealth, shall provide the house-
-9 hold of each insured, as defined by the commissioner of insurance

10 and, upon request, each insured or prospective insured, a state-
-11 ment, in complete, specific, clear and concise language, in a form
12 prescribed by the commissioner of insurance in consultation with
13 the commissioner of public health and the commissioner of mental
14 health and amended from time to time as changes in the health
15 care industry occur, which shall contain, but not be limited to, the
16 following:
17 (1) the premium which must be paid by or on behalf of the
18 insured;
19 (2) an explanation of any deductible, coinsurance or copayment
20 feature and all restrictions relating to preexisting conditions;
21 (3) a notice that the insured has a right to receive the reasons
22 for a denial of coverage in writing and a right to appeal a denial of
23 coverage, together with a description of the procedure by which
24 the reasons may be obtained and the denial appealed, including an
25 address where the appeal may be filed. The notice shall also state
26 that the insured may appeal further to the courts;
27 (4) an explanation of the procedures available to the insured to
28 express to the insurer dissatisfaction with quality of care or access
29 to care;

30 (5) the number of a toll free telephone line which the insured
31 may call to obtain information about the procedures to follow to
32 appeal a denial of coverage, to express dissatisfaction with quality
33 of care or access to care or to change a primary care provider;
34 (6) whether the plan employs a method of surveying consumer
35 satisfaction with the insurer’s services and procedures, and upon
36 request of the prospective insured or insured, a description of the

survey, and the results of the latest survey

38 (7) a notice stating that upon request of the prospective insured
39 or the insured, the insurer will make available a roster of plan
40 providers which for clinicians shall include their specialties, and
41 that upon further request of the prospective insured or the insured,
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2 the insurer will make available information regarding the creden-
-3 tials of specific clinicians and any limitations on availability of
44 specific clinicians;

•5 (8) National Committee for Quality Assurance accreditation
•6 status, if applicable, and a description of the procedure available

47 to the prospective insured or the insured to obtain additional
48 provider credentialing information, including the complete cri
49 teria, from the insurer;
50 (9) the medical loss ratio and administrative cost ratios, as
51 defined by the commissioner of insurance, of the plan;
52 (10) a description of:
53 (a) the extent of mental health and substance abuse coverage

and the procedures for obtaining such care and for obtaining infor
mation on alternatives to hospitalization;

56 (b) the extent of home health care coverage and the procedure
57 for obtaining such care;

58 (c) the extent of hospice coverage and the procedure for
59 obtaining services
60 (d) the extent of high cost case management coverage and the
61 procedure for obtaining such care;
62 (e) whether the plan provides 24 hour coverage for emergency
63 medical and mental health services and the procedures for
64 obtaining such care including the means by which the insured can
65 obtain information regarding the location of such care;
66 (f) the procedure for referral to clinicians other than the pri-
67 mary care clinician and the means by which the insured can obtain
68 information about the procedure required in a specific situation,
69 including whether additional authorization is required when spe-
-70 cialist care is continuing and the procedure for obtaining such
71 additional authorization;

(g) the procedure for obtaining both initial and ongoing [

approvals for care, including the means by which the insured
btain information about the procedure required in a specific

rtion

6 (h) whether services received outside the plan are covered anc
any procedures for obtaining such covera

(i) whether a plan clinician is restricted to prescribir
9 from a plan list or plan formulary; the extent to which an insure

80 shall be reimbursed for the cost of a drug that is not on a plan list
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1
1
1
I
1
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or plan formulary and the procedure by which a prospective
insured or insured shall be entitled to receive a list of drugs on the
plan list or formulary. Prospective insureds and insureds shall be
entitled to request and receive all information related to specific
drugs which are restricted, as well as information about how to
obtain off-formulary drugs;

81
82
83
84
85

86
(11) whether any payments to any clinicians or other providers

are capitated, in part or in full, and whether any payments to any
clinicians or other providers are related to:

87
88
89

(a) the number or type of referrals made by that provider to spe-
cialists or the percentage of patients so referred;

90

91
(b) the number or type of procedures, tests or treatments per-

formed or the percentage of patients so treated;
92
93

(c) the average length of office visits94
The insurer shall include this statement as the first pages of any

standard package of information it provides to prospective and
new beneficiaries. Or, if no such standard package is provided to
prospective and new beneficiaries, then this statement shall be
sent to new insureds and, upon request, to prospective insureds.
Updated versions of information required by this section, if any,
shall be sent annually to the household of each insured, or upon
request, to an insured. For the purposes of this section, the word
“insured” shall mean any policyholder, certificate holder, sub-
scriber, member or other person on whose behalf the carrier is
obligated to pay for and/or provide health care services.

95
96
97
98

99
00
01
02
03
04
05

SECTION 15. The General Laws are hereby amended by
inserting after chapter 176 N the following chapter: —

i

4

5 Section 1. As used in this chapter, the following words shall
6 have the following meanings;—
7 “Utilization review”, the prospective or concurrent assessment
8 of the necessity and appropriateness of the allocation of health
9 care resources and services of a licensed health care provider,

10 given or proposed to be given to a patient or group of patients
11 Utilization review does not mean elective requests for clarifica-

CHAPTER 1760.
HEALTH CARE UTILIZATION REVIEW.
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12 tion of coverage or claims review; or a provider’s internal qualit
13 assurance program except if it is associated with a health care
14 financing mechanism. Additionally, utilization review shall
15 include any act in which an insurance or managed care company
16 or contracted review agent seeks information on the actions of
17 professionals diagnosing or treating insured persons for the pur-
-18 pose of determining whether services that have been delivered or
19 that are being considered will be covered under the terms of the
20 insured person’s policy. This process usually includes companies
21 obtaining information from insured persons and professionals in
22 the form of interviews or written reports.
23 “Review agent”, a licensed health care provider performing uti-
-24 lization review to assess the appropriateness of a treatment plan,
25 to approve the plan and to negotiate an acceptable adaptation of
26 the plan or to issue a recommendation to deny the plan. A review
27 agent is either employed by, affiliated with, under contract with,
28 or acting on behalf of:
29 (1) a business entity doing business in the commonwealth
30 (2) a party that provides or administers health care benefits to
31 citizens of the commonwealth, including a health insurer, self-
32 insured plan, nonprofit health service plan, health insurance
33 service organization, preferred provider organization or health
34 maintenance organization authorized to offer health insurance
35 policies or contracts or pay for the delivery of health care services
36 or treatment in the commonwealth.
37 “Licensed health care provider”, a medical or mental health
38 care provider who may or may not be in a contractual relationship
39 to provide services within their area of competence to patients in
40 addition to any health care facility, as defined in clause 2 of the
41 definition of “Review agent”, including any mental health or sub-
-42 stance abuse treatment facility, physician, or other licensed practi-
43 tioners identified to the r
44 responsibility for the care, tr

;view agent as having primary
atment and services rendered to a

patient. All treatment plans shall be reviewed by \

46 who are licensed and who art

vhi
48 “Competency”, the r
49 enced to provide th
50 provider under the applicable licensing regulatior
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51 monwealth for their professional license and the ethical code of
52 their respective profession’s national and state associations. This
53 includes the standards for academic training, supervised experi-
-54 ence and continuing education. Clerical personnel who handle
55 treatment plans shall be under the supervision of duly licensed and
56 qualified professional employees of the company, and shall be
57 responsible for the same standards of confidentiality as profes-
-58 sional and medical office staff.
59 “Determining agent”, shall be a like licensed health care
60 provider who reviews the plan and any additional information pre-
-61 sented by the licensed health care provider, and the recommenda-
-62 tion of the review agent, and issues a finding either approving or
63 denying the plan.
64 “Like licensed health care provider”, shall hold the same or
65 equivalent professional license in good standing as the treating
66 licensed health care provider requesting the review.
67 “Utilization review plan”, a description of the standards gov-
-68 erning utilization review activities performed by a private review
69 agent.
70 “Adverse determination”, any decision by a review agent not to
71 certify an admission, duration of service, procedure or extension
72 of stay.
73 “Department”, the department of public health
74 “Director”, the commissioner of public health.
75 “Certificate”, a certificate of registration granted by the director
76 to a review agent.
77 “Patient”, an enrollee or participant in all hospital or medical
78 plans seeking health care services and treatment from a provider.
79 “Medical necessity”, any illness that is suspected for which
80 treatment or diagnostic assessment is appropriate according to
81 standards of good clinical practice.
82 “Appropriate medical care”, any and all assessments, treat-
-83 ments or consultation methodologies that are accepted practice by
84 licensed health care providers for the diagnosis of a particular
85 patient. Inappropriate medical care refers to any practice that is
86 outside the bounds of appropriate care.
87 “Emergency”, the sudden onset of a medical condition mani-
-88 festing itself by acute symptoms including severe pain or severe
89 emotional or cognitive impairment which are severe enough that
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90 the lack of immediate medical attention could reasonably be
91 expected to result in: placing the patient’s or other’s health in
92 serious jeopardy; serious or irreversible impairment of bodily
93 functions; or serious or irreversible dysfunction of any bodily

94 organ or part
95 Section 2. (a) A review agent shall not conduct utilization
96 review in the commonwealth unless the department has granted
97 the review agent a certificate.
98 (b) Review agents who are operating in the commonwealth
99 prior to the promulgation of regulations pursuant to this chapter
00 may continue to conduct utilization review until such time as the
01 department promulgates regulations, develops required forms, and
02 has acted on the application submitted by the review agent.
03 (c) The department shall issue a certificate to an applicant that
04 has met the minimum standards established by this chapter, and
05 regulations promulgated in accordance with it, including the pay-
-06 ment of such fees as required, and other applicable regulations of

the department
08 (d) Mental health reviews shall be performed by review agents
09 certified as trained as provided for in this section.
110 (e) A certificate issued under this chapter is not transferable;
111 and the transfer of 50 percent or more of the ownership of a
112 review agent shall be deemed a transfer.
113 (f) After consultation with the payers, providers and consumers
114 of health care, no later than one year after January 1, 2000 the

15 department shall adopt regulations necessary to implement the
16 provisions of this chapter, including, but not limited to, the

following
118 (1) The requirement that the review agent provide patients and
119 licensed health care providers with a summary of its utilization
190 nl'.m i r' 1 11 A 1 nr 'i cll mmor\/ rxf ct a nH ‘a rr\ c nmoprliirpt: H nrl20 review plan including a summary of the standards, procedures and
21 methods to be used in evaluating proposed or delivered health
22 care services; and furnish the report in its entirety, upon request

123 (2) The circumstances, if any, under which utilization review
124 may be delegated to a provider-based utilization review program.
125 (3) A complaint resolution process, acceptable to the depart-
-126 ment whereby patients, their physicians or other licensed health
127 care providers may seek prompt reconsideration or appeal of
128 adverse decisions by the private review agent, as well as the rcso-
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lution of complaints and other matters of which the review agent
has received written notice thereof.

129
130

(4) The requirement that each review agent shall utilize written
medically acceptable screening criteria and review procedures
which are established and periodically evaluated and updated with
appropriate involvement from physicians, including practicing
physicians and other licensed health care providers.

131
132
133
134
135

(5) The type and qualifications of personnel authorized to eval-
uate utilization review assessments and determinations including a
requirement that only licensed health care providers, including
physicians, dentists and all licensed medical and mental health
professionals, who are duly licensed in the commonwealth and are
competent to provide the immediate services they are reviewing.

136
137
138
139
140
141
142 (6) Review agents may solicit only information that is directly

relevant to the determination of medical necessity and appropriate
assessment or treatment under consideration. Only a determining
agent is permitted to make a final determination that a review
agent has sufficient grounds to establish that the plans of a
licensed health care provider to render care or care already ren-
dered by a licensed health care provider is not medically neces-
sary.

143
144
145
146
147
148
149
150 (i) All services rendered or treatment plans filed by licensed

health care providers are deemed appropriate and must be
accepted without change unless the determining agent can estab-
lish that the plan is either inappropriate or does not meet the cri-
teria for medical necessity.

151
152
153
154

(ii) Treatment plans may be modified based upon discussions
between the licensed health care provider and the review agent.
The provider will then transmit this information to the patient.

155
156
157

(iii) If the licensed health care provider and the review agent do
not reach agreement, the plan is referred to the determining agent
for a determination. The determining agent must satisfy the defini-
tion of a review agent as provided in section 1. The determining
agent must evaluate the information provided by the licensed
health care provider and the recommendation of the review agent.
To deny a treatment plan the review agent must clearly establish
that the treatment plan does not satisfy the criteria for medical
necessity and the determining agent must find that the rationale
given by the review agent is sufficient to deny the plan as sub-
mitted by the licensed health care provider.

158
159
160
161
162
163
164
165
166
167
168
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69 (iv) Review and determining agents are expressly prohibited
70 from directing terms of treatment or conditions for continued

treatment
172 (v) It is incumbent upon a review agent acting as either a
173 review agent or determining agent who recognizes that they do
174 not possess the expertise to fulfill their role in the review process
175 to excuse themselves and be replaced by another review or deter-
-176 mining agent. This must be accomplished within the timeliness
177 established by section 5.
178 (7) The requirement that a determination that care rendered or
179 to be rendered is medically inappropriate shall not be made by a
180 determining agent until an appropriately qualified review agent
181 has communicated to the attending licensed health care provider
182 concerning such medical care and the licensed health care
183 provider has had the opportunity to respond to the opinion of the
184 reviewing agent. When the review agent notifies the determining
185 agent of their intent to communicate regarding the appropriateness
186 of a treatment plan, the timeliness established in section 5 shall be
187 suspended until this communication has occurred. At such time
188 the timeliness resumes.
189 (8) The determining agent shall respond to the licensed health
190 care provider within five business days of receiving sufficient
191 documentation required to make such a determination. No adverse
192 determination shall be made until the licensed health care provider
193 has had the opportunity to provide further documentation, if nec-
-194 essary, to the review agent, and shall include a written description
195 of the rationale for the denial of requested services for all adverse
196 determinations. This document must be sent to the licensed health
197 care provider and, at the patient’s request, to the patient,
198 Additionally, review agents are expressly prohibited from dic-
-199 tating terms of treatment or conditions for continued treatment.
200 (9) The requirement that are
201 reasonably accessible to provid
202 normal business hours.

/iew agent or determining agent is
rs at least five days a week during

203 (10) The requirement tl
)4 tha

205 tiality and
206 lowed.
207 (II) The requirement that n

Jet
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209 an adverse determination for a review agent may receive any
210 financial incentives based upon the number of denials of certifica-
21 I tion or ratio of denials to approvals made by such employee or
212 individual
213 (12) The requirement that coverage be determined for emer-
214 gency evaluation, treatment or hospitalization or other use of a
215 licensed health care provider’s services or facilities for any patient
216 for whom the treating licensed health care provider determines the
217 admission or treatment to be of an emergency nature. The emer-
218 gency nature of the admission or treatment shall be documented
219 and signed by a licensed health care provider
220 (13) The requirement that a review agent shall make a determi-
221 nation, and shall communicate that determination within time
222 frames and by such means as specified by the department.
223 (14) A review agent must process and respond, complete action
224 and provide notification to the licensed health care provider, to
225 routine authorizations within five working days of receipt of
226 information. Failure by the agent to respond within the specified
227 time frame defaults to acceptance of the treatment plan rather than
228 default to an adverse determination. This time frame applies to all
229 assessment and treatment procedures reviewed. The agent must
230 communicate the finding to the licensed health care provider and,
231 within a week, follow up with a written finding. Review agents
232 may request extensions on a case-by-case basis from the licensed
233 health care provider.
234 (15) Either the treating licensed health care provider or the
235 review agent may declare a patient’s circumstances to be an enter-
236 gency as defined in section 1, This is done by either verbal or
237 written notification to the other party and is documented in the
238 licensed health care provider’s treatment plan and the review
239 agent’s records. Authorizations must be processed within a time
240 frame determined by the treating licensed health care provider to
241 be necessary to protect the health and welfare of the patient or
242 others. If this time frame cannot be met, the recommendations of

4-3 the treating licensed health care provider are authorized by default
244 until the review process is completed
245 (16) The requirement that no final adverse determination shall
246 be made on any question relating to hospital, medical or other
247 health care or medical service by any person other than a qualified
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i

i

1

48 review agent acting as a determining agent. Such a determination
49 must include written description of the criteria used to make the
:50 determination and the rationale of the determination.
51 (g) The director is authorized to establish such fees for initial
52 application, renewal applications, and such other administrative

actions as deemed necessary to implement this chapter
54 Section 3. (a) An applicant for a certificate shall
55 (1) submit an application to the director; and
,56 (2) pay the application fee established by the director through

regulation

58 (b) The application shall
:59 (1) be on a form and accompanied by supporting documenta-
;6o tion that the director requires;
161 (2) be signed and verified by the applicant; and
162 (3) disclose, if utilization review is to be delegated to a
163 provider utilization program;
164 (i) the type and qualifications of the personnel either employed
165 or under contract to perform the utilization review;
166 (ii) the procedures and policies to ensure that a representative
167 of the review agent is reasonably accessible to patients and
168 providers five days a week during normal business hours;
69 (iii) a copy of the materials used to inform enrollees of the
70 requirements under the health benefit plan for seeking utilization
71 review or pre-certification and their rights under this chapter,

including information on appealing adverse determinations;
(iv) a copy of the materials designed to inform applicable

patients and providers of the requirements of the utilization
review plan

76 a list of third party payers and business entities for which
7 the review agent is performing
8 wealth and a brief description
9 each client;

utilization review in the common-
of the services it is providing for

80 (vi) evidence that the review
81 pensation agreement or contr
82 whereby compensation of its

agent has not entered into a corn-
act with its employees or agents
employees or its agents is based
the charges therefor, the reductionupon a reduction of services or

of length of stay, or utilization of alternative treatment setting
85 provided nothing in this chapter shall prohibit agreements and
86 similar arrangement;
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(vii) evidence of liability insurance or of assets sufficient to
cover potential liability;

287
288

(viii) a complaint resolution process, consistent with section
two of this act, whereby patients, physicians or other licensed
health care providers may seek prompt reconsideration or appeal
of adverse determination by the review agent as well as the reso-
lution of other complaints regarding the review process.

289
290
291
292
293

(4) Any changes in the review agents operations relative to cer-
tification requirements to the department for approval at least 30
days prior to implementation.

294
295
296

(5) Information to demonstrate that the private review agent
will comply with the regulations adopted by the health commis-
sioner under this chapter.

297

298
299

(6) The application and other fees required under this chapter
shall be sufficient to pay for the administrative costs of the certifi-
cate program and any other reasonable costs associated with car-
rying out the provisions of this chapter.

300
301
302
303

Section 4. (a) The provisions of this chapter are applicable to
all acts of utilization review for all insured persons who either live
in the commonwealth, obtain their licenses in the commonwealth
or seek treatment in the commonwealth unless the action is specif-
ically exempted by federal law;

304
305
306
307
308

(b) The department shall waive the requirements of this chapter
for a review agent that operates only under contract with the state
or the federal government for utilization review of patients eli-
gible for provider services under:

309
310
311
312

(I) Title XVIII and Title XIX of the Social Security Act;313
(2) of the General Laws; and314
(3) the Civilian Health and Medical Program of the Uniformed

Services; provided, however, that a review agent performing such
exempt services shall otherwise comply with all provisions of this
chapter with respect to any utilization review performed by such
review agent which is not so exempted.

315
316
317
318
319
320 Section 5. The decision and appeals process of the review agent

shall conform to the following:321
11li (a) Notification of an adverse treatment plan shall be communi-

cated in writing or other means to the licensed health care
provider and to the patient, upon his request, or other appropriate
individual within three business days of the receipt of all informa-

707

324
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3

26 tion necessary to complete the review by the review agent. The
27 reviews must then be completed within the timeliness of
28 section two.
29 (b) Notification of an adverse determination by a (determining
30 agent shall be mailed or otherwise communicated to the patient

and to the licensed health care provider of record within five busi-
ness days of receipt of all information necessary to complete the

33 review. Failure to do so defaults to approval of the plan as sub-
-34 mitted by the attending licensed health care provider.
35 (c) Any notice of a determination not to certify an admission,
36 service, procedure or extension or stay shall be mailed or other-

wise communicated, and shall include
38 (1) the principal reasons for the determination; and

■39 (2) the procedures to initiate an appeal of the determination or
40 the name and telephone number of the person to contact with
■4l regard to an appeal.
42 (d) The review agent shall maintain and make available a
43 written description of the appeal procedure by which either the
44 patient or the licensed health care provider of record may seek
45 review of determinations not to certify an admission, service, pro-
-46 cedure or extension of stay. The process established by each
47 review agent may include a reasonable period within which an
48 appeal must be filed to be considered.
■49 (e) The review agent shall notify in writing the patient and
■5O provider of record of its determination on the appeal as soon as
■5l practical, but in no case later than 30 working days after receiving
■52 the required documentation on the appeal.
53 (f) The review agent shall provide for an expedited appeals
54 process for emergency or life threatening situation or when a
55 delay in rendering care could result in irreversible harm to health
56 This process shall be consistent with the timeliness established b)

'5B (g) All determinations not to c
'59 cedure or extension of stay that
'6O health care provider shall be ma
■6l like licensed health care provider
'62 (h) In cases where, in an initia
'63 health care provider and review

ertify an admission, service, pro
had been ordered by a licensee

jmented an

r(

■64 determination, the r

section 2
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health care provider in the same or similar general specialty as
typically manages the health condition, procedure or treatment
under discussion is available, to review the case as a second level
of appeal. No reviewer may be compensated or paid a bonus or
incentive based on upholding an adverse determination. No
licensed health care provider or other reviewer who has been
involved in prior reviews of the case under appeal or who has par-
ticipated in the direct care of the patient may participate as the
sole reviewer in reviewing a case under appeal.

365
366
367
368
369
370
371
372
373

(i) The department shall, in response to a complaint, review an
appeal regarding any adverse determination, and may request or
subpoena information of the review agent, licensed health care
provider, or patient regarding the status, outcome, or rationale
regarding the decision, including a part or all of the patient’s clin-
ical records. Patients shall also be informed that they have a right
to decline the release of this information acknowledging that
refusal to provide such information may affect the outcome of the
appeal.

374
375
376
;377

378
379
380
381
382

(j) The review agent shall maintain records of written appeals
and their resolution, and shall provide reports as requested by the
commissioner of public health. The department shall maintain
records and compile statistics indicating the numbers of com-
plaints filed against each individual Health Maintenance
Organization or insurance company.

383
384
383
386
387
388

o

i

SECTION 16. Any plan, contract, medical service arrangement
or any individual or group medical service agreement offered to
the public or the offering of any such plan or agreement for health
care services irrespective of the name or the manner in which it
describes itself whether or not currently regulated by the commis-
sioner of insurance shall be subject to the same full disclosure and
protection provisions as set forth in section 1 \OEV2 of chapter 175.
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