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OFFICE OF THE COMMISSIONER OF BANKS
One South Station

Boston, Massachusetts 02110

November 1, 1999

The Honorable Stephen T. James
Clerk of the House of Representatives
State House, Room 145
Boston, Massachusetts 02113

Dear Mr. James:

Enclosed for filing please find the Division of Banks’ (“the Divi-
sion”) section by section summary of its proposed 1999 amendments
to 209 CMR 47.00 et seq., Parity with National Banks Regulations.
These parity regulations further implement G.L. c. 167F, § 2(31).'
This summary and a copy of the proposed regulations, found in
Appendix A, are required to be filed with your office pursuant to the
statute. The Division’s required statement that the pertinent provi-
sions of G.L. c 30A have been complied with is also enclosed as
Appendix B.

A public hearing on these regulations was held pursuant to G.L.
c. 30A on Monday, October 25, 1999 at 10:00 a.m. and written com-
ments were accepted through 5:00 p.m. on Friday, October 29, 1999.
Ora! and written comments were received from two banking associa-
tions. Both associations testified in support of the Division’s proposed
amendments.

The Division’s original regui
under the authority of G. L. c. 1671

ms were promulgated in 1997
2(31). The statute’s purpose is toL. C.167F
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I

ensure that state-chartered banks remain competitive with their
national bank counterparts in terms of permissible banking powers
and activities. The 1997 Parity with National Bank Regulations were
not intended to be a definitive or static listing of national bank
powers. 2 The Legislature, the Division and the banking industry all
view the national bank parity process as an evolving one. Conse-
quently, it was intended that additional national bank powers would
be adopted on a periodic basis to reflect, changes in federal banking
laws, official interpretations and banking conditions.

The proposed 1999 amendments to 209 CMR 47.00, et seq., would
authorize five new authorities. They include: investments in less than
wholly owned entities engaging in certain activities; investments in
small business investment corporations; the sale of certain types of
alternate media; providing internet access services; and, permitting
the purchase of mortgage loan pools under certain prudential condi-
tions. Each of these new authorities is permissible under the National
Bank Act and interpretations thereof issued by the Office of the
Comptroller of the Currency (the “OCC”). The parity statute requires
the Division to promulgate authorizing regulations subject to legisla-
tive review. 3

A section by section summary of the proposed amendments 209
CMR 47,00 et seq., follows:

1. General. A bank may hold minority or non-controlling invest-
ments in entities other than those organized primarily to promote the
public welfare or acquired by the bank, in good faith through foreclo-
sure, by way of compromise of a doubtful claim or to avoid loss in

SECTION BY SECTION SUMMARY

209 CMR 47.06(3) is hereby amended by inserting the following
new paragraph:—

(c) Minority or Non-controlline Interests in Certain Entities.

7

House Doc. No. 4454 (1997) at 2-3, 22.
See e.g. 209 CMR 47.00 et seq., (Regulations entitled: “Parity with National Banks”).
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connection with debt previously
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Limitations. The Commissioner may impose conditic
such investment including, but not limited to, the permissible activ
ties of the enterprise, the regulation, supervision and examina
the enterprise and prior approval of any change in ownership struc
ture

4. Permissible Investments. Investments in enterprises engaging ir
the following types of activities are permissible provided that
meet the requirements of 209 CMR 47.06(c)!. through

a. Debt suspension agreements with borrowers
b. Vehicle service contracts;
c. Medical claims processing
d. Digital certification and digital signature certification

repository services;
e. Point of sale terminal leasing
f. Health care payment and information processing services;
g. Dealing in and investing in the securities of states and their

political subdivisions;
h. Electronic toll payn

tronic data interchange network de rpment, m
keting and maintenan

j. Personal property leasing; and
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k. Any other activity that meets the requirements of 209 CMR
47.06(c)!. through 3.

209 CMR 47.06(3)(c) is derived from the incidental powers provi-
sion of the National Bank Act, 12 U.S.C. §24(7), and official interpreta-
tions rendered by the OCC. National banks are authorized to make
minority, non-controlling investments in any enterprise that engages
in activities that are incidental to banking4 or that are convenient and
useful to the applicant bank in carrying out its business. Such invest-
ment must conform to certain conditions imposed by the OCC, which
are expressly incorporated into 209 CMR 47.06(3)(c)2. and 3. A
listing of permissible investments is found in 209 CMR 47.06(3)(c)4.
The enumerated activities, however, are merely illustrative rather
than exhaustive and only reflect official OCC interpretations to date 3
Additional permissible investments may be authorized under 209
CMR 47.06(3)(c)4.(k) if the investment and the enterprises’ activities
meet the requirements of209 CMR 47.06(3)(c)1. through 3.

3. Small Business Investment Corporations. A bank may invest in a
small business investment corporation in organization and prior
to it obtaining a license from the Small Business Administration
under 15 U.S.C. §682. Such investment may be made through
either the purchase of stock in a corporation or the purchase of a
limited partnership interest up to a maximum investment of 5%
of the bank’s capital and surplus.

This provision is derivedfrom an official OCC opinion interpreting
a 1997amendment to 15 U. S. C. §6B2(b), which authorizes national

Summary

209 CMR 47.07(3)(c) is hereby amended by inserting the follow-
ing new subparagraph:

Summary

G.L. C.167F, §2 contains similar incidental banking powers provisions.
See e.g. OCC Interpretive Letter No. 697 (November 15, 1995) (national banks’ incidental power to make
non controlling minority investments); OCC Interpretive Letter No. 724 (April 22, 1996) (vehicle service
contracts); OCC Interpretive Letter No. 731 (July 1. 1996) (electronic toll collection systems); OCC Inter-
pretive Letter No. 827 (April 3, 1998) (debt suspension agreements); OCC Interpretive Letter No. 732
(May 10, 1996) (electronic data interchange services); OCC Conditional Approval No. 829 (January 12,
1998) (digital certification and repository activities); OCC Conditional Approval No. 316 (June 30, 1999)

(personal property leasing activities).
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I

bank investments in small business investment corporations, 6 The
Massachusetts law authorizing SBIC investments was not updated
since its original enactment. 7 Under the OCC interpretation, national
banks may invest in small business investment corporations (“SBIC’)
that are Limited Liability Partnerships as well as regular business
corporations. National banks are also allowed to make this invest-
ment while the SBIC is in information and prior to the issuance of a
SBA license to the entity. This amendment incorporates the OCC’s
interpretation on SBIC investments. It also increases a state-char-
tered bank’s maximum permissible investment in a SBIC from two
percent to five percent of its capital and surplus. Consequently, 209
CMR 47.07(3)(c)3. accords state-chartered banks the same SBIC
investment authority enjoyed by national banks.

5. Alternative Media Sales. A bank may sell, provide, or deliver
through its branch offices or through electronic means alternate
media, including, but not limited to postage, transit fares or
passes, event tickets and gift certificates.

6. Internet Access Services. A bank may sell, provide or deliver
internet access services to its customers and non-customers
directly or indirectly through the bank, a wholly owned sub-
sidiary established under M. G. L. C.167F, §2(7), a corporate
affiliate or subsidiary established under 209 CMR 47.06(3)(b),
or a minority or noncontrolling investment under 209 CMR
47.06(3(c).

A banking trade association originally requested the authorities
proposed in 209 CMR 47.08(a)5. and 209 CMR 47.08(a)6. During the
1996 rule making process, the Division declined to adopt these rec-
ommendations for discretionary reasons. There are no supervisory or
regulatory reasons that preclude slate-chartered banks from engaging
in these activities at this time.

209 CMR 47.08(3)(a) is hereby amended by inserting the follow-
ing new subparagraphs:

Summary

OCC Interpretive Letter No. 832 (August 1998) (reversi

1993)).
in part. OCC Interpretative letter No 617 (March 4,

7 G. L. C.167F, §2(5); See also, Division of Banks Op. No. 99-097 (August 4, 1999)
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(c) Mortgage Loan Purchases.
1. General. A bank may purchase, participate in, or service, com-

mercial or residential mortgage loans, individually or in pools of
loans, originated by other banks or creditors without regard to the
loan to value, amortization, tax escrow, appraisal and other require-
ments of M. G. L. C.167E, §§2-12, subject to the following conditions
and limitations:

2. Conditions. A hank purchasing mortgage loans under 209 CMR
47.09(2)(c)1. shall be subject to the following requirements:

a. Prior to any purchase, the bank shall perform an indepen-
dent credit analysis to determine whether a loan or portfolio
of loans is consistent with sound credit underwriting stan-
dards and the bank’s investment or loan purchase policies;

b. The bank’s capital levels shall at all times be commensurate
with the level of risk present in any purchased loan or pool
of loans;

c. the bank shall maintain adequate loan loss reserves that
reflect the credit risk presented by any purchased loan or
pool of loans;

d. the bank shall maintain and implement appropriate risk
management, accounting and internal control policies and
procedures addressing risk parameters, internal loan review
and monitoring practices and problem loan workout proce-
dures; and

e. the bank shall not advance any new funds to a borrower
under a purchased loan if such advance exceeds the max-
imum obligations of one borrower provisions of M. G. L.
c. 167E, § 14.

This section codifies an incidental power of national banks to buy
and discount mortgage loans originated by banks or other third par-
ties. 11 Mortgage loans or loan pools purchased under this provision
are exempt from the requirements of M. G. L. c. 167E, §§2-12 by
virtue of 209 CMR 47.09(2)(c)1, 9 These state statutory requirements,

209 CMR 47.09(2) is hereby amended by inserting the following
new paragraph:—

Summary
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which include loan to value requirements, are not relevant to pur-
chased mortgage loans. These requirements, however, continue to
govern mortgage loans originated by a bank. Specific prudential safe-
guards or conditions on this type of banking activity are imposed by
209 CMR 47.09(2)(c)2.

The Joint Committee on Banks and Banking and its staff may con-
tact me at (617) 956-1510 or the Division’s Legal Unit at (617) 956-
1520, if they have any questions regarding these proposed

regulations.

Very truly yours,

Thomas J. Curry,
Commissioner of Banks

See OCC I
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Proposed 1999 Amendments
National Bank Parity Regulations

209 CMR 47.00

(c) Minority or Non-controllins Interests in Certain Entities.
1. General. A bank may hold minority or non-controlling invest-

ments in entities other than those organized primarily to promote the
public welfare or acquired by the bank, in good faith through foreclo-
sure, by way of compromise of a doubtful claim or to avoid loss in
connection with debt previously contracted subject to the require-
ments of 209 CMR 47.06(c)!. through 4.

2. Investment Conditions. Such investment shall comply with the
following conditions:

a. The activities of the enterprise in which the investment is
made must be limited to activities that are a part of, or inci-
dental to, the business of banking,

b. the bank must be able to prevent the enterprise from
engaging in activities that do not meet the requirements of
209 CMR 47.06(3)(c)2.a. or to be able to withdraw its
investment;

c. the bank’s loss exposure must be limited, as a legal and
accounting matter, and the bank shall not have open-ended
liability for the obligations of the enterprise; and,

d. investment must be convenient and useful to the bank in
carrying out its business and not a mere passive investment
unrelated to the applicant bank’s business.

3. Limitations. The Commissioner may impose conditions on any
such investment including, but not limited to, the permissible activi-
ties of the enterprise, the regulation, supervision and examination of
the enterprise and prior approval of any change in ownership struc-
ture.

Appendix A

209 CMR 47.06(3) is hereby amended by inserting the following
new paragraph:—
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4. Permissible Investments. Investments in enterprises engaging in
the following types of activities are permissible provided that they
meet the requirements of 209 CMR 47.06(c)!. through 3.:

a. Debt suspension agreements with borrowers;
b. Vehicle service contracts;
c. Medical claims processing
d. Digital certification and digital signature certification

repository services;
e. Point of sale terminal leasing;
f. Health care payment and information processing services;
g. Dealing in and investing in the securities of states and their

political subdivisions;
h. Electronic toll payment systems;

j. Personal property leasing; and.
k. Any other activity that meets the requirements of 209 CMR

47.06(c)!, through 3.

4. Small Business Investment Corporations. A bank may invest in a
small business investment corporation in organization and prior to
it obtaining a license from the Small Business Administration
under 15 U.S.C. §682. Such investment may be made through
either the purchase of stock in a corporation or the purchase of a
limited partnership interest up to a maximum investment of 5% of
the bank’s capital and surplus.

7. Alternative Media Sales. A bank may sell, provide, or deliver
through its branch offices or through electronic means alternate
media, including, but not limited to postage, transit fares or passes,
event tickets and gift certificates.

i. Electronic fund transfers, electronic commerce and elec-
tronic data interchange network design, development, mar-
keting and maintenance;

209 CMR 47.07(3)(c) is hereby amended by inserting the follow-
ing new subparagraph:

209 CMR 47.08(3)(a) is hereby amended by inserting the follow-
ing new subparagraphs:
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8. Internet Access Services. A bank may sell, provide or deliver
internet access services to its customers and non-customers directly
or indirectly through the bank, a wholly owned subsidiary estab-
lished under M. G. L. C.167F, §2(7), a corporate affiliate or sub-
sidiary established under 209 CMR 47.06(3)(b), or a minority or
noncontrolling investment under 209 CMR 47.06(3(c).

209 CMR 47.09(2) is hereby amended by inserting the following
new paragraph:—

) Morteaee Loan Purcha
1. General. A bank may purchase, participate in, or service,

commercial or residential mortgage loans, individually or in pools of
loans, originated by other banks or creditors without regard to the
loan to value, amortization, tax escrow, appraisal and other require-
ments ofM. G. L. c. 167E, §§2-12, subject to the following conditions
and limitations:

2. Conditions. A bank purchasing mortgage loans under 209
CMR 47.09(2)(c)1. shall be subject to the following requirements:

a. Prior to any purchase, the bank shall perform an indepen-
dent credit analysis to determine whether a loan or portfolio
of loans is consistent with sound credit underwriting stan-
dards and the bank’s investment or loan purchase policies;

b. the bank’s capital levels shall at all times be commensurate
with the level of risk present in any purchased loan or poo!
of loans;

c. the bank shall maintain adequate loan loss reserves that
reflect the credit risk presented by any purchased loan or
pool of loans;

d. the bank shall maintain and implement appropriate risk
management, accounting and internal control policies and
procedures addressing risk parameters, internal loan review
and monitoring practices and problem loan workout proce-
dures; and

e. the bank shall not advance any new funds to a borrower
under a purchased loan if such advance exceeds the max-
imum obligations of one borrower provisions of M. G. 1
c, 167E, §l4.
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November 1, 1999

This is to certify that the Division of Banks has complied with all
pertinent provisions of General Laws chapter 30A regarding publica-
tion and notice of its October 25, 1999 public hearing on its proposed
regulations to amend 209 CMR 47.00 et seq.. Parity With National
Banks, pursuant to General Laws chapter 167F, section 2, paragraph 31,
as added by Chapter 238 of the Acts of 1996.

Sincerely

Joseph A. Leonard, Jr.,
Deputy Commissioner ofBanks
and General Counsel.

APPENDIX B

This Document Has Been Printed On 100% Recycled Paper.




