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To the Honorable Senate and House of Representatives:

We are filing today for your consideration the attached bill entitled “An Act
Establishing a Health Care Access Preservation Trust.” The bill creates a revolving trust
for the purpose ofmaking hardship relief loans to distressed non-profit health care
providers in the Commonwealth. To fund the new Trust, the bill effects a one-time
transfer of$9O million from the $125 million surplus in the Medical Security Trust Fund.
In addition, the bill reduces by 25 percent the amount employers are required to
contribute to the Medical Security Trust Fund, and authorizes the Rate Review Board
which oversees the Fund to adjust employer contributions, to avoid generating
unnecessary future surplus.

The hardship relief loans will be administered by the Division of Health Care
Finance and Policy and the Health and Educational Facilities Authority. The Division
will determine the eligibility criteria for the loans. An advisory council which includes
consumer and provider representatives will make recommendations to the Division on the
loan criteria. HEFA will make the loans to eligible providers and is authorized to
leverage or otherwise secure bonds with monies in the Trust in order to generate
additional funds for the Trust.

The Health Care Access Preservation Trust will provide an ongoing source of
financial support for essential non-profit health care providers without jeopardizing the
financial security of the Medical Security Trust Fund. We appreciate your early and
favorable consideration of this important legislation.

Jctfullysubmitted,

Paul Cellucci
nor

®f)f Commontoealtl) of iftlafiEtactjusctts

Jane Swift
Lieutenant Governor
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In the Year Two Thousand

An Act establishing a health care access preservation trust.

1 Whereas, The deferred operation of this act would tend to defeat
2 its purpose, which is immediately to preserve access to critical
3 health services for residents in the commonwealth, therefore it is
4 hereby declared to be an emergency law, necessary for the imme-
-5 diate preservation of the public health and convenience.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. The General Laws are hereby amended by
2 inserting, after Chapter 29D, the following chapter:—

4 THE HEALTH CARE ACCESS PRESERVATION TRUST.

5 Section 1. As used in this chapter, the following words shall have,
6 unless the context otherwise requires, the following meanings:
7 “Advisory Council,” the advisory council established by
8 section 5 of this act.
9 “Authority,” the Massachusetts health and educational facilities

10 authority established under chapter 614 of the acts of 1968, as
11 amended.
12 “Bonds,” bonds, notes or other evidences of indebtedness of the
13 authority issued pursuant to this chapter.
14 “Commissioner,” the commissioner of the division of health
15 care finance and policy.
16 “Distributable reimbursement,” any amount payable to an eli-
-17 gible health care provider (i) under the medicare program, med-
-18 icaid program or other medical assistance program as such terms
19 are defined in chapter 118 G of the General Laws or Title XVIII,
20 XIX, or XXI of the federal Social Security Act; or (ii) under any
21 other program providing for reimbursement to eligible health care

E\ jc Commontoealtf) of iHassactntsftts

3 Chapter 29E.
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22 providers administered by the Commonwealth, including but not
23 limited to the department of public health.
24 “Division,” the division of health care finance and policy estab-
-25 lished under chapter 118 G of the General Laws.
26 “Division of medical assistance,” the division of medical assis-
-27 tance designated as the state agency responsible for administering
28 the programs of medical assistance and medical benefits under
29 chapter 118 E of the General Laws.
30 “Eligible health care provider,” any Massachusetts nonprofit
31 provider of care and services of medical, optometric, dental, sur-
-32 gical, podiatric, psychiatric, therapeutic, diagnostic, rehabilitative,
33 supportive or geriatric nature. Otherwise eligible health care
34 providers shall not be excluded as eligible health care providers
35 solely because they are organized in a state other than the Common-
-36 wealth of Massachusetts; provided that loans made to an eligible
37 health care provider organized outside of the Commonwealth of
38 Massachusetts shall in all cases relate solely to the services, opera-
-39 tions or facilities of the provider located within the Commonwealth
40 of Massachusetts.
41 “Trust,” the health care access preservation trust established
42 under section 2of this act.
43 “Loan,” a form of financial assistance subject to repayment in
44 whole or in part which is provided by the authority to providers,
45 in amounts, and for purposes, all as approved by the division and
46 subject to any conditions imposed by the authority or the division.
47 Section 2. (a) There is hereby established and set up on the
48 books of the authority a separate trust that shall not be subject to
49 appropriation, known as the Health Care Access Preservation
50 Trust. The purpose of said trust shall be to provide an ongoing
51 revolving trust for short-term hardship relief loans to nonprofit
52 health care providers of the commonwealth approved by the divi-
-53 sion pursuant to section 3 of this act. The trust shall be held by the
54 authority separate and apart from all other funds of the authority
55 and administered by the authority in accordance with the provi-
-56 sions of this act. All or a portion of the trust may also be used to
57 leverage or otherwise secure bonds issued by the authority in
58 order to make approved loans in accordance with said section 3.
59 The authority may invest the fund as it deems appropriate, subject
60 only to the limitations, if any, imposed thereon by any trust agree-
-61 ment entered into as contemplated by section 6(d) of this act.
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(b) To the Health Care Access Preservation Trust shall be cred-
ited; (1) all appropriations and transfers for the purpose of the trust;
(2) any gifts or donations to said trust; (3) all amounts repaid by eli-
gible health care providers pursuant to loans made under this
chapter, including any amounts repaid by providers through assign-
ment of their distributable reimbursements (except to the extent
such amounts are used to repay bonds secured by such loans, or as
otherwise provided in any loan agreement securing repayment of
loans); (4) all property and securities acquired by and through the
use of monies in said trust and all interest thereon; and (5) all rev-
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enues, penalties, forfeitures, and interest from investment of
amounts credited to said trust. Monies in the trust shall be used
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solely to make loans to eligible health care providers pursuant to
this chapter, to the extent such trust is used to secure or otherwise
leverage bonds issued under this chapter, to pay debt service on
such bonds, or, at the direction of the authority, to meet obliga-
tions of the authority and the division for the purposes of said
trust.
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Section 3(a). The authority shall make loans to eligible health
care providers for any lawful purpose approved by the division
from monies available for such purpose in the trust, or from avail-
able bond proceeds. In connection with such loans the authority
shall enter into agreements with borrowers setting forth the terms
of the loan, the security therefor and any other provisions deemed
necessary or appropriate by the authority, including the payment
of expenses related thereto. Any such agreement, and any security
provided thereunder or otherwise, may be pledged to secure bonds
issued by the authority under this chapter. Without limiting the
foregoing, loans made hereunder may be made in anticipation of
the issuance of bonds by the authority or to refinance existing
loans or other indebtedness of an eligible health care provider.
The authority shall develop the structure of the loan program and
the bond financing and, subject to the interagency agreement
referred to herein, the authority shall monitor and enforce loan
compliance and take any other actions necessary to effectuate the
purposes of this act. The authority may enter into one or more
interagency agreements with the division regarding the adminis-
tration of loans made under this chapter, including, but not limited
to, reviewing of loan applications, conducting provider manage-
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1

101 ment reviews, monitoring performance of projects and conditions
102 and such other matters that the division and the authority deem
103 appropriate
104 Without limiting the foregoing, any such interagency agreement
103 may include provisions regarding the payment of any amounts of
106 distributable reimbursement and other amounts to the authority,
107 and the pledge of any such amounts, to pay for or otherwise
108 secure loans made hereunder, and, in connection therewith, such
109 agreement may also be entered into by the division of medical
110 assistance.
111 (b) No loans shall be made under this chapter without the prior
112 approval of the division. The division shall notify the authority of
113 each eligible health care provider approved for a loan, including
114 the amount of the loan, purpose of the loan, and any conditions
115 and restrictions. The division may impose conditions and restric-
-116 tions on any loan in order to ensure that the purposes of this
117 chapter are met. In connection with such approval, the division
118 may enter into regulatory agreements with eligible health care
119 providers seeking loans to further the purposes of this chapter,
120 such regulatory agreements to contain such provisions as the divi-
-121 sion determines necessary or advisable to effectuate the purposes
122 ofthis act. In addition, the division may enter into one or more inter-
-123 agency agreements with the authority regarding the administration of
124 loans made under this act, including, but not limited to, reviewing
125 of loan applications, conducting provider management reviews,
126 monitoring performance of projects and conditions and such other
127 matters that the division and the authority deem appropriate.
128 Section 4. The division shall promulgate regulations estab-
-129 lishing criteria for determining eligibility for loans to be
130 approved, consistent with the purposes of this chapter and the rec-
-131 ommendations of the advisory council established herein. The

32 division shall submit such re
33 committees on ways and mean:
34 emergency adoption. Said critt
35 gible for loans those non-prc
36 essential to their community

ulations to the house and senate
at least 10 days before proposal or
ia shall, at a minimum, make eli
it health care providers that are

luse they provide services no
readily available elsewh that serve a high proportion

38 medicare beneficiaries, medicaid recipients, beneficiaries or red
39 ients of other governmental programs of public assistance, or fr
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care recipients; that operate in industries with insufficient access
to capital funds or that are experiencing financial difficulties
which prevent them from qualifying for other cost-effective
financing; that demonstrate strong management practices or an
ability and willingness to develop such practices that are intended
to ensure repayment of the loan and to alleviate any recurring
need for such loans; that provide documentation requested by the
division to substantiate requests for such loans including, but not
limited to, information on the number of patients served and the
cost and types of services provided to said patients; and that
submit to financial review by the division or its designee. Said cri-
teria shall give preference to providers that have experienced exi-
gent circumstances such as unexpected catastrophic expenses or
that would be unable to continue to provide critical services
without immediate financial assistance.
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Section 5. There is hereby established an advisory council con-
sisting of 9 members, one of whom shall be the secretary of health
and human services, or his designee, who shall chair the council,
one of whom shall be the secretary of administration and finance,
or his designee, one of whom shall be the commissioner of the
division of medical assistance or his designee, and 6 of whom
shall be appointed by the governor, of which 4 members shall be
representatives of providers eligible for loans, and 2 members
shall be appointed by the governor from representatives of con-
sumers that use the critical health services to be supported by
loans. The advisory council shall recommend to the division, not
later than 90 days after the effective date of this chapter, the cri-
teria and procedures for awarding loans, the maximum loan
amount, and the maximum and minimum time frames for repaying
loans. The division shall notify the advisory council whenever it
proposes to make substantive changes in the criteria, and the advi-
sory council or any subcommittee which the advisory council may
establish, shall review and advise the division within 30 days of
such notice.
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174 Section 6. (a) In addition to the powers granted to the authority

under any other provision of law, including but not limited to
chapter 614 of the acts of 1968 as amended, the authority may
from time to time issue bonds for the purposes of effectuating this
act, and all such bonds shall be and are hereby declared to be
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negotiable for all purposes notwithstanding their payment from a
limited source and without regard to any other law or laws.
Notwithstanding any provision of this act or any other law to the
contrary, the term “hospital” in section 3 of chapter 614 of the acts
of 1968, as amended, shall be deemed for the purposes of said
chapter to include eligible health care providers.
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(b) The bonds of every issue shall be payable solely out of the
particular revenues or moneys held or received by the authority
under this chapter, including any portion of the trust designated
for such purpose, subject only to any agreements with the holders
of particular bonds pledging any particular revenues or other seem
rity and subject to any agreements with any eligible health care
provider receiving a loan. No other assets of the authority shall be
available under any circumstances with respect to any obligations
or liabilities arising from the loans, the bonds or the trust or any
other provisions of this act. With the approval of the division, all
or a portion of the trust may be designated for use as security for
bonds issued under this chapter, or as otherwise determined by the
authority to effectuate the purposes of this act in connection with
the issuance of bonds hereunder.

185
186
187
188
189
190
191
192
193
194
195
196
197
198

(c) The bonds may be issued as serial bonds or as term bonds,
in the form of notes, certificates of participation, commercial
paper, or in such other form as the authority determines in its dis-
cretion. The bonds shall be authorized by resolution of the mem-
bers of the authority and shall bear such date or dates, mature at
such time or times, bear interest at such rate or rates, payable at
such time or times, be in such denominations, be in such form, be
executed in such manner, be payable in lawful money or the
United States of America at such place or places, and be subject to
such terms of redemption, as such resolution or resolutions may
provide. Such resolution or resolutions may delegate to the execu-
tive director, assistant executive director or any member of the
authority or any combination of them, the power to determine any
of the matters set forth in this section and the power to award the
bonds to a purchaser or purchasers at public or private sale. The
bonds may be sold at public or private sale for such price or prices
as the authority shall determine. Neither the members of the
authority nor any person executing the bonds shall be liable per-
sonally on the bonds or be subject to any personal liability or
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accountability by reason of the issuance thereof. In approving the
bonds, the authority need not approve particular loans, but may
rely exclusively on the approval of such loans by the division as
provided in section 3 hereof.
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(d) Bonds of the authority authorized hereunder may be secured
by a trust agreement between the authority and the bond owners or a
corporate trustee which may be any trust company or bank having
the powers of a trust company within or without the commonwealth,
A trust agreement may pledge or assign, in whole or in part, any
loan agreements and other instruments securing loans, including
mortgages or other security, and the revenues, funds and other assets
or property held or to be received by the authority under this act,
including without limitation any portion of the trust so designated
for such purpose, any distributable reimbursement and any contract
or other rights to receive the same, whether then existing or there-
after coming into existence and whether then held or thereafter
acquired by the authority, and the proceeds thereof. A trust agree-
ment may contain, without limitation, provisions for protecting and
enforcing the rights, security and remedies of the bondholders, pro-
visions defining defaults and establishing remedies, which may
include acceleration and may also contain restrictions on the reme-
dies by individual bondholders. A trust agreement may also contain
covenants of the authority concerning the custody, investment and
application of monies, the enforcement of loan agreements and other
instruments securing loans, the issue of additional or refunding
bonds, the use of any surplus bond proceeds, the establishment of
reserves and the regulation of other matters customarily treated in
trust agreements.
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246 (e) Bonds may be issued by the authority in the form of lines

of credit or other banking arrangements under terms and condi-
tions determined by the authority. In addition to other lawful secu-
rity, bonds may be secured, in whole or in part, by financial
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guarantees, by insurance, by letter or lines of credit or by other
credit enhancement issued to the authority or to a trustee or other
person, by any bank, trust company, insurance or surety company
or other financial institution, within or without the common-
wealth; the authority may pledge or assign, in whole or in part,
any loan agreement and other instruments securing loans and the
revenue, funds and other assets and property held or to be
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received by the authority, and any contract or other rights to
receive the same, whether then existing or thereafter coming into
existence and whether then held or thereafter acquired by the
authority, and the proceeds thereof, as security for such guarantees
or insurance or for the reimbursement to any issuer of a line or
letter of credit. In connection with the issuance of the bonds, the
authority may enter into interest rate swaps or other derivative
arrangements as the authority may determine.
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(f) The authority may by resolution provide for the issue by
the authority of interim receipts or temporary bonds, exchange-
able for definitive bonds when the bonds are executed and are
available for delivery. The authority may also provide for replace-
ment of mutilated, destroyed or lost bonds. The authority may
purchase and invite offers to tender for purchase any outstanding
bonds; provided, however, that no purchase by the authority shall
be made at a price, exclusive of accrued interest, if any, exceeding
the bond’s principal amount or, if greater, its redemption price
when next redeemable at the option of the authority. The authority
may resell any bonds it purchases in such manner and for such
price as it may determine.
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(g) The authority may also issue refunding bonds of the
authority for the purpose of paying any bonds at or prior to matu-
rity. Refunding bonds may be issued at any time at or prior to the
maturity or redemption or purchase of the refunded bonds.
Refunding bonds may be issued in sufficient amounts to pay or
provide for payment of the principal of the bonds being refunded,
together with any redemption premium thereon, any interest or
discount accrued or to accrue to the date of payment, costs of
issuance and other expenses and reserves reasonable necessary to
achieve the refunding.
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(h) Bonds of the authority issued hereunder shall be (i) securi-
ties in which public officers and agencies, insurance companies,
financial institutions, investment companies, executors, adminis-
trators, trustees and other may properly invest funds including
capital within their control, and (ii) securities which may be
deposited with any public officer or any agency for any purpose
for which the deposit of bonds is authorized by law.
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34 (i) Bonds issued by the authority shall not be deemed to be a
debt or a pledge of the faith and credit of the commonwealth or of95
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any of its political subdivisions, but shall be payable solely from
the revenues and monies of the trust and other monies and rights
pledged to their payment. Bonds shall recite that neither the com-
monwealth nor any political subdivision thereof shall be obligated
to pay the same and neither the faith and credit nor the taxing
power of the commonwealth or any political subdivision is
pledged to their payment.
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(j) Bonds of the authority shall be deemed to be investment
securities under chapter 106. Bonds, their transfer and the income
therefrom, including any profit made on the sale thereof, shall at
all times be exempt from taxation by and within the common-
wealth. The authority shall not be required to pay any taxes,
assessments or excises upon its income, existence, operation, or
assets, monies or revenues hereunder.
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(k) It shall be lawful for any bank or trust company to act as a
depository of the trust or trustee under a trust agreement, provided
it furnishes indemnification and reasonable security as the
authority may require. Any assignment or pledge of revenues,
funds and other assets and property made by the authority shall be
valid and binding and shall be deemed continuously perfected for
the purposes of chapter 106 of the General Laws and other laws
when made. The revenues, funds and other assets and property,
rights therein and thereto and proceeds so pledged and then held
or thereafter acquired or received by the authority shall immedi-
ately be subject to the lien of such pledge without any physical
delivery or segregation or further act, and the lien of any such
pledge shall be valid and binding against all parties having claims
of any kind in tort, contract or otherwise against the authority,
whether or not such parties have notice thereof. The trust agree-
ment by which a pledge is created need not be filed or recorded to
perfect the pledge except in the records of the authority and no
filing need be made pursuant to said chapter 106. Any pledge or
assignment made by the authority is an exercise of its political and
governmental powers, and loan agreements, revenues, funds,
assets, property and contract or other rights to receive the same
and the proceeds thereof which are subject to the lien of a pledge
or assignment created under this chapter shall not be applied to
any purposes not permitted by the pledge or assignment. Any
holder of a bond and any trustee under a trust agreement, except
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335 to the extent its rights may be restricted by the trust agreement,
336 may bring suit upon the bonds and may pursue any other legal
337 action to protect and enforce its rights and compel performance of
338 all duties required to be performed by the authority.
339 Section 7, The foregoing sections of this act shall be deemed to
340 provide a complete, additional and alternative method for the
34! doing of the things authorized thereby and shall be regarded as
342 supplemental and additional to powers conferred by other laws;
343 provided the issuance of bonds under the provisions of this act
344 need not comply with requirements of any other law applicable to
345 the issuance of bond including, particularly, chapter 614 of the
346 acts of 1968, as amended. Except as otherwise expressly provided
347 in this act, none of the powers granted to the division or the
348 authority under the provisions of this act shall be subject to the
349 supervision or regulation or require the approval or consent of any
350 municipality or political subdivision or any department, division,
351 commission, board, body, bureau, official or agency thereof as of
352 the commonwealth.
353 Section 8. This act, being necessary for the welfare of the corn-
-354 monwealth and its inhabitants, shall be liberally construed to
355 effect the purposes hereof. To the extent that the provisions of this
356 act are inconsistent with the provisions of any general statute or
357 special act or parts thereof, the provisions of this act shall be
358 deemed controlling. The provisions of this act are severable, and
359 if any part of this act shall be adjudged unconstitutional or other-
-360 wise invalid by any court of competent jurisdiction, the validity of
361 the remaining parts shall not be affected thereby.

1 SECTION 2. Notwithstanding the provisions of section 14G of
2 chapter 151 A of the General Laws or of any general or special law
3 to the contrary, the director of the department of employment and
4 training and the treasurer are hereby authorized and directed to
5 pay-out from the Medical Security Trust, established by sec-
-6 tion 14G of chapter 151 A of the General Laws, $9O million to the
7 Health Care Access Preservation Trust established by this chapter.
8 These funds and any other funds or revenues which are credited to
9 the trust in accordance with subsection (b) of section 2 of chap-

-10 ter 29E, shall be administered by the authority under the laws
11 established by this act.
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1 SECTION 3. Subsection (c) of section I4G of Chapter 151 A of
2 the General Laws, as appearing in the 1998 Official Edition, is
3 hereby amended by striking out paragraph (2) and inserting in
4 place thereof the following new paragraph: —

5 (2) For the purposes of this section, the term “unemployment
6 health insurance contribution wage base” shall equal $lO,BOO for
7 calendar years beginning on or after January first, two thousand
8 and one.

1 SECTION 4. Subsection (d) of section 14G of Chapter 151 A of
2 the General Laws, as appearing in the 1998 Official Edition, is
3 hereby amended by striking out paragraphs (2) and (3).

1 SECTION 5. Subsection (f) of section I4G of Chapter 151 A of
2 the General Laws, as appearing in the 1998 Official Edition, is
3 hereby amended by striking out the first paragraph and inserting
4 in place thereof the following new paragraph: —

5 There shall be a rate review board composed of the commis-
-6 sioner of medical assistance or his designee, the deputy director of
7 employment and training or his designee and the commissioner of
8 insurance or his designee. The rate review board shall meet not
9 less than once each year and shall determine if the unemployment

10 health insurance contribution rate and the unemployment health
11 insurance contribution wage base established in this section shall
12 be adequate to provide for the estimated costs as certified by the
13 deputy director of employment and training for the subsequent
14 year of unemployment health insurance programs established pur-
-15 suant to subsection (j) provided by said division of employment
16 and training. If in the opinion of said board the unemployment
17 health insurance contribution wage base or the unemployment
18 health insurance contribution rate as established would be made-
-19 quate to properly fund the unemployment health insurance pro-
-20 gram, said wage base or said contribution rate shall be
21 appropriately adjusted in order to properly fund said unemploy-
-22 ment health insurance program; provided, however, that the board
23 may reduce the unemployment health insurance contribution wage
24 base or the unemployment health insurance contribution rate, or
25 both, if, in the opinion of said board, the wage base or contribu-
-26 tion rate or both is more than adequate to properly fund the esti-
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27 mated costs of the unemployment health insurance program plus a
28 prudent level of reserves for the subsequent calendar year.

1 SECTION 6. Subsection (k) of section 14G of Chapter 15!Aof
2 the General Laws, as appearing in the 1998 Official Edition, is
3 hereby amended by striking in line 211 the word “Said” and
4 inserting in place thereof the following words:— Except as
5 expressly provided in chapter 29E of the General Laws, said.

1 SECTION 7. Sections three and four of this act shall take effect
2 with respect to calendar years beginning after December thirty-
3 first, two thousand. Sections one, two, five and six of this act shall
4 take effect upon passage.
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