
HOUSE No. 5107

HOUSE OF REPRESENTATIVES, April 5, 2000.

The committee on the Judiciary, to whom was referred the petition
(accompanied by bill. House, No. 3506) of John H. Rogers for legis-
lation to protect beneficiaries of structured settlements by the
Superior Court, reports recommending that the accompanying bill
(House, No. 5107) ought to pass.

For the committee

DAVID T. DONNELLY.

®f)e Commontoealtt) of iflassacbusetts
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In ihe Year Two Thousand

An Act to protect beneficiaries of structured settlements.

Be it enacted by the Senate and House of Representatives in General
Court assembled , and by the authority of the same, as follows:

1 SECTION 1. The General Laws are hereby amended by adding
2 after chapter 2318 the following new chapter:—

4 Section 1. For purposes of this chapter
5 (a) “annuity issuer” means an insurer that has issued an insur-
-6 ance contract used to fund periodic payments under a structured
7 settlement;
8 (b) “applicable law" means
9 (i) the federal laws of the United States;

10 (ii) the laws of this State, including principles of equity applied
11 in the courts of this State; and
12 (iii) the laws of any other jurisdiction
13 (A) which is the domicile of the payee or any other interested
14 party;
15 (B) under whose laws a structured settlement agreement was
16 approved by a court or responsible administrative authority; or
17 (C) in whose courts a settled claim was pending when the par-
-18 ties entered into a structured settlement agreement;
19 (c) “dependents” include a payee’s spouse and minor children
20 and all other family members and other persons, for whom the
21 payee is legally obligated to provide support including alimony;
22 (d) “discounted present value” means the fair present value of
23 future payments, are determined by discounting such payments to
24 the present using the most recently published applicable federal
25 rate for determining the present value of an annuity, as issued by
26 the United States Internal Revenue Service;
27 (e) “favorable tax determination” means, with respect to a pro-
-28 posed transfer of structured settlement payment rights, any of the

CHAPTER 231C
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I

I

following authorities that definitively establishes that the federal
income tax treatment of the structured settlement for the parties to
the structured settlement agreement and any qualified assignment
agreement, other than the payee, will not be affected by such
transfer:

29
30
31
•nu
33

(i) a provision of the United States Internal Revenue Code,
United States Code Title 26, as amended from time to time, or a
United States Treasury regulation adopted pursuant thereto;

34
35

36
(ii) a revenue ruling or revenue procedure issued by the United

States Internal Revenue Service; or

11i

38
(iii) a private letter ruling by the United States Internal

Revenue Service with respect to such transfer; or
39
40

(iv) a decision of the United States Supreme Court or a decision
of a lower federal court in which the United States Internal
Revenue Service has acquiesced;

41
42
43

(f) “independent professional advice” means advice of an
attorney, certified public accountant, actuary or other licensed
professional advisor:—

44
45
46

(i) who is engaged by a payee to render advice concerning the
legal, tax and financial implications of a transfer of structured set-
tlement payment rights;

47
48
49

(ii) who is not in any manner affiliated with or compensated by
the transferee of such transfer; and

50
51

(iii) whose compensation for rendering such advice is not
affected by whether a transfer occurs or does not occur;

52

53

(g) “interested parties” means, with respect to any structured
settlement, the payee, any beneficiary designated under the
annuity contract to receive payments following the payee’s death,
the annuity issuer, the structured settlement obligor, and any other
party that has continuing rights or obligations under such struc-
tured settlement;

55

56
5

58
59
60 (h) “payee” means an individual who is receiving tax free

damage payments under a structured settlement and proposes to

make a transfer of payment rights thereunder;
61
62
63 (i) “qualified assignment agreement” means an agreement pro-

viding for a qualified assignment within the meaning of
section 130 of the United States Internal Revenue Code, United
States Code Title 26, as amended from time to time;

64
65
66

(j) “responsible administrative authority” means, with respect
to a structured settlement, any government authority vested by law

67
68
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with exclusive jurisdiction over the settled claim resolved by such
structured settlement;

69

70
(k) “settled claim” means the original tort claim or workers

compensation claim resolved by a structured settlement;
71
TO

(1) “structured settlement” means an arrangement for periodic
payment of damages for personal injuries established by settle-
ment or judgment in resolution of a tort claim or for periodic pay-
ments in settlement of a workers’ compensation claim;

74
5

6

(m) “structured settlement agreement” means the agreement,
judgement, stipulation, or release embodying the terms of a struc-
tured settlement, including the rights of the payee to receive peri-
odic payments;

78
79

80
(n) “structured settlement obligor” means with respect to any

structured settlement, the party that has the continuing periodic
payment obligation to the payee under a structured settlement
agreement or a qualified assignment agreement;

81
82
83

84
(o) “structured settlement payment rights” means rights to

receive periodic payments (including lump sum payments) under a
structured settlement, whether from the settlement obligor or the
annuity issuer, where:—

85
86
87
88

(i) the payee, or any other interested party, is domiciled in this
State,

89

90
(ii) the structured settlement agreement was approved by a

court or responsible administrative authority in this State; or
91
92

(iii) the settled claim was pending before the courts of this State
when the parties entered into the structured settlement agreement;

93
94

(p) “transfer” means any sale, assignment, pledge, hypotheca-
tion, or other form of alienation or encumbrance made by a payee
for consideration; and

95

96

97

(q) “ terms of the structured settlement” include, with respect to
any structured settlement, the terms of the structured settlement
agreement, the annuity contract, and qualified assignment agree-
ment and any order or approval of any court or responsible admin-
istrative authority or other government authority authorizing or
approving such structured settlement;

98

99

100
101
102
103

(r) “transfer agreement” means the agreement providing for
transfer of structured settlement payment rights from a payee to a
transferee.

104
105
106

Section 2. No direct or indirect transfer of structured settlement
payment rights shall be effective and no structured settlement

107
108
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i

obligor or annuity issuer shall be required to make any payment109
no directly or indirectly to any transferee of structured settlement

payment rights unless the transfer has been authorized in advance11l
in a final order of a court of competent jurisdiction or a respon-112
sible administrative authority, based on express findings by such
court or responsible administrative authority that

(a) the transfer complies with the requirements of this Act andIS

will not contravene other applicable law;116
(b) not less than ten (10) days prior to the date on which the

payee first incurred any obligation with respect to the transfer the18
transferee has provided to the payee a disclosure statement in bold119
type, no smaller than 14 points, setting forth20

(i) the amounts and due dates of the structured settlement pa>
ments to be transferred;

ii) the aggregate amount of such payment
(iii) the discounted present value of such payments, together4

with the discount rate used in determining such discounted present
26 value;

iv) the gross amount payable to the payee in exchange for such
payments128

(v) an itemized listing of all brokers’ commissions, service29

charges, application fees, processing fees, closing costs, filing130

31 fees, administrative fees, legal fees, notary fees and other com-
missions, fees, costs, expenses and charges payable by the payee
or deductible from the gross amount otherwise payable to the
payee;

(vi) the net amount payable to the payee after deduction of all
commissions, fees, costs, expenses and charges described in sub-36

paragraph (v) of this paragraph
ii) the quotient (expressed as a percentage) obtained by

dividing the net payment amount by the discounted present value
}f the payments; and

(viii) the amount of any penalty and the aggregate amount of
my liquidated damages (inclusive of penalties) payable by the

39

0

payee in the event of any breach of the transfer agreement by the
44 payee

the payee.has established that the transfer is in the best
46 interest of the payee and the payee’s dependent

(d) the payee has received independent professional advice
regarding the legal, tax and financial implications of the transit
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(e) if the transfer would contravene the terms of the structured
settlement:

149
150

(i) the transfer has been expressly approved in writing by151
(A) each interested party; provided, however, that if, at the time

the payee and the transferee entered into the transfer agreement, a
favorable tax determination was in effect, then the approval of the
annuity issuer and the structured settlement obligor shall not be
required if all other interested parties approve the transfer and
waive any and all rights to require that the transferred payments
be made to the payee in accordance with the terms of the struc-
tured settlement; and

152
153
154
155
156
157
158
159

(B) any court or government authority, other than the court or
responsible administrative authority from which authorization of
the transfer is sought under this Act, which previously approved
the structured settlement; and

160
161
162
163

(ii) signed originals of all approvals required under subpara-
graph (i) of this paragraph have been filed with the court or
responsible administrative authority from which authorization of
the transfer is sought under this Act, and originals or copies have
been furnished to all interested parties; and

164
165
166
167
168

(f) the transferee has given written notice of the transferee’s
name, address and taxpayer identification number to the annuity
issuer and the structured settlement obligor and has filed a copy of
such notice with the court or responsible administrative authority.

169
170
171
172

Section 3. The superior court shall have non-exclusive jurisdic-
tion over any application for authorization under Section 2 of this
chapter of a transfer of structured settlement payment rights.

173
174
175
176 Not less than thirty (30) days prior to the scheduled hearing on

any application for authorization of a transfer of structured settle-
ment payment rights under Section 2 of this Act, the transferee
shall file with the court or responsible administrative authority
and serve on any other government authority which previously
approved the structured settlement and all interested parties, a
notice of the proposed transfer and the application for its autho-
rization including in such notice:

\T
178
179
180
181
182
183
184 (i) a copy of the transferee’s application;

(ii) a copy of the transfer agreement;185
(iii) a copy of the disclosure statement required under

section 1(b) of this Act;
186
187
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188 (iv) notification that any interested party is entitled to support,
189 oppose or otherwise respond to the transferee’s application, either
190 in person or by counsel, by submitting written comments to the
191 court or responsible administrative authority or by participating in
192 the hearing; and
193 (v) notification of the time and place of the hearing and notifi-
-194 cation of the manner in which and the time by which written
195 responses to the application must be filed (which shall be not less
196 than [fifteen (15)] days after service of the transferee’s notice) in
197 order to be considered by the court or responsible administrative
198 authority.

199 Section 4. The provisions of this Act may not be waived.
200 No payee who proposes to make a transfer of structured settle-
-201 ment payment rights shall incur any penalty, forfeit any applica-
-202 tion fee or other payment, or otherwise incur any liability to the
203 proposed transferee based on any failure of such transfer to satisfy
204 the conditions of Section 2.
205 Section 5. Nothing contained in this chapter shall be construed
206 to authorize any transfer of structured settlement payment rights
207 in contravention of applicable law or to give effect to any transfer
208 of structured settlement payment rights that is invalid under
209 applicable law.

1 SECTION 2. The provisions of this act shall apply to any
2 transfer of structured settlement payment rights under a transfer
3 agreement entered into on or after the effective date of this act;
4 provided, however, that nothing contained herein shall imply that
5 any transfer under a transfer agreement reached prior to such date
6 is effective.
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