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September 12, 2000

To the Honorable Senate and House of Representatives

We are filing today for your consideration the attached legislation, entitled "An
\ct to Allow the Commonwealth to Appeal Criminal Sentences.”

Current law guards against excessively harsh sentences by allowing defendants
the right to appeal their sentences to the appellate division of the superior court.
Prosecutors, however, have no similar redress in the law to protect the public against the
injustice of an excessively lenient sentence that allows a dangerous criminal to walk free.
This bill will give the public and victims this important protection by allowing
prosecutors the right to appeal to the appellate division all sentences imposed in superior

To assure that justice is achieved and fair and appropriate sentences are imposed
:ases, we urge your prompt and favorable consideration of this legislation.
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In the Year Two Thousand

An Act to allow the commonwealth to appeal criminal sentences.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION i. Section 28A of Chapter 278 of the General Laws,
2 as appearing in the 1998 Official Edition, is hereby amended by
3 striking out the first paragraph and inserting in place thereof the
4 following new paragraph:—
5 There shall be an appellate division of the superior court for the
6 review of sentences imposed by justices of the superior court in
7 criminal cases, except in any case in which a different sentence
8 could not have been imposed. Said appellate division shall consist
9 of three Justices of the superior court to be designated from time to

10 time by the chief justice of said court and shall sit in Boston or at a
I 1 Massachusetts correctional institution or any other place as may be
12 designated by the chief justice. Said appellate division shall sit at
13 least once every 60 days and at such other times as the chief justice
14 shall determine. No justice shall sit or act on an appeal from a sen-
-15 tence imposed by him or her. Two justices shall constitute a quorum
16 to decide all matters before the appellate division.

1 SECTION 2. Chapter 278 of the General Laws, as so appear-
-2 ing, is hereby further amended by striking out section 288 and
3 inserting in place thereof the following new section: —
4 Section 288. Any defendant aggrieved by a sentence that may
5 be reviewed pursuant to section 28A may appeal to the appellate
6 division for review of such sentence. Upon imposition of a sen-
-7 tence that may be reviewed pursuant to section 28A, the clerk of
8 the court shall notify the defendant of his right to appeal. The
9 Commonwealth may appeal to the appellate division for review of

10 any sentence that may be reviewed pursuant to section 28A. Any
11 appeal authorized by this section shall be filed with the clerk of
12 the court for the county where the judgment was rendered within
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13 10 days after the imposition of said sentence. An appeal shall not
14 stay the execution of a sentence. The appellate division shall
15 review any sentence appealed under this section within 90 days of
16 the date of appeal. The clerk of the court shall notify the chief jus-
-17 tice, the justice who imposed the sentence, and the clerk of the
18 appellate division of the filing of an appeal. The justice who
19 imposed the sentence appealed from may transmit to the appellate
20 division a statement of his reasons for imposing the sentence and
21 shall make such a statement within seven days if requested to do
22 so by the appellate division.
23 The appellate division shall have jurisdiction: 1) to consider an
24 appeal of a sentence with or without a hearing; 2) to review the
25 judgment so far as it relates to the sentence imposed and also any
26 other sentence imposed when the sentence appealed from was
27 imposed, notwithstanding the partial execution of any such sen-
-28 tence, and consider whether any such sentence is appropriate,
29 excessively lenient or excessively harsh; and 3) to amend the
30 judgment by ordering substituted therefor a different appropriate
31 sentence or sentences or any other disposition of the case which
32 could have been made at the time of the imposition of the sen-
-33 tence or sentences under review; provided that no sentence shall
34 be increased without giving the defendant the opportunity to be
35 heard and no sentence shall be decreased without giving the Com-
-36 monwealth the opportunity to be heard. If the appellate division
37 decides that the original sentence or sentences should stand, it
38 shall dismiss the appeal. The decision of the appellate division
39 shall be final. The clerk of the appellate division shall forthwith
40 notify the parties, the clerk of the court in which judgment was
41 rendered, the justice who imposed the sentence appealed from, the
42 chief justice, and if the defendant is incarcerated, the supcrinten-
-43 dent of the correctional institution in which the defendant is con-
-44 fined, of the final action of the appellate division on an appeal.
45 The appellate division may require the production of any records,
46 documents, exhibits, or other things connected with the proceed-
-47 ings. The superior court shall by rule establish forms for appeals
48 hereunder and may by rule make such other regulations of proce-
-49 dure relative thereto, consistent with law, as justice may require.
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