
No. 11
Accompanying the third recommendation of the Office of Con-

sumer Affairs and Business Regulation (House, No. 8). Banks and
Banking.

In the Year Two Thousand and One

An Act modernizing loans and investments by state-chartered
BANKS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. The General Laws are hereby amended by
2 striking out chapter 167E, as appearing in the 1998 Official Edi-
-3 tion, and inserting in place thereof the following chapter:—

4
5

6 Section 1. The following words as used in this chapter, unless
7 the context otherwise requires, shall have the following mean-
-8 ings:—
9 “Bank”, a savings bank, co-operative bank, or trust company

10 subject to the supervision of the commissioner of banks.
11 “Capital”, (a) the sum of the capital stock, surplus account and
12 undivided profits of a savings bank or a co-operative bank which
13 has converted to a stockholder form of corporation, a subsidiary
14 banking institution of a mutual holding company as defined in
15 chapter one hundred and sixty-seven H or a trust company as
16 defined in section one of chapter one hundred and seventy-two;
17 (b) the sum of the surplus account of a mutual form savings bank
18 governed by chapter one hundred and sixty-eight or a mutual form
19 co-operative bank governed by chapter one hundred and seventy.

20 The commissioner, in his discretion, may further define or permit
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I

21 such adjustments to the capital accounts ol a bank as may be nec-
-22 essary to effect the purposes of this chapter.
23 “Commissioner”, the commissioner of banks
24 “Real estate” land or property, without geographic limitation,
25 including improved land with a dwelling, owner occupied or
26 unoccupied dwellings, unimproved land, farmland, a unit ot a
27 condominium, shares of stock issued by a co-operative housing
28 corporation, industrial and commercial property, leasehold inter-
-29 ests under a lease which does not expire for at least ten years
30 beyond the maturity date of the loan, leasehold interests created in
31 air rights over land, and any other interest in land.
32 Section 2. Every bank shall, subject to any limitations imposed
33 by this chapter or other provisions of the general laws, shall have
34 the following powers and whatever further incidental or comple-
-35 mentary powers that may fairly be implied from those expressly
36 conferred and such as are reasonably necessary to enable it to
37 exercise fully those powers according to common customs and
38 usages:
39 1. To discount, buy, invest in, hold, assign, transfer, sell and
40 negotiate promissory notes, drafts, bills of exchange, mortgages,
41 trade acceptances, banker's acceptances, bonds, debentures, bonds
42 or notes secured by mortgages, installment obligations, accounts
43 receivable, balances due on conditional sales and other evidences
44 of debt for its own account or for the account of customers; and
45 2. To advance money or credits on real estate, on improvements
46 thereto or on personal security, on terms to be agreed upon.
47 Section 3. (a) A bank may make or acquire any mortgage resi-
-48 dential real estate loan, on a dwelling house with accommodations
49 for four or less separate households and occupied, or to be occu-
-50 pied, in whole or in part by the mortgagor; provided, however,
51 that such mortgage loan is saleable in the secondary market or is
52 underwritten in accordance with mortgage loan programs of
53 public instrumentalities created by the commonwealth or the fed-
-54 eral government for the purpose of financing and expanding the
55 supply of residential mortgages or affordable housing.
56 (b) A bank may extend credit secured by first or subordinate
57 liens on or interests in real estate, or that are made for the pur-
-58 poses of financing permanent improvements to real estate. Such
59 extensions of credit may be made upon such terms and conditions
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60 agreed to by the parties without limitation, provided such lending
61 shall conform to safe and sound banking practices and shall be
62 subject to the limitations of this chapter.
63 (c) A bank may extend credit to finance the construction of
64 industrial or commercial buildings and having maturities not
65 exceeding thirty-six months where there is a valid and binding
66 agreement entered into by a financially responsible lender to
67 advance the full amount of the bank's loan upon the completion of
68 the buildings shall not be considered as real estate loans, but shall
69 be classed as ordinary commercial loans whether or not secured
70 by a mortgage or similar lien upon the real estate upon which the
71 building or buildings are being constructed; provided, however,
72 that no such bank shall invest in, or be liable on, any such loans in
73 an aggregate amount in excess of one hundred per cent of its cap-
-74 ital.
75 (d) Extensions of credit under paragraphs (a) through (c) of this
76 section may contain any such agreed to terms and conditions
77 including, but not limited to, those governing the payment of prin-
-78 cipal and interest, collateral, maximum loan to value ratios, max-
-79 imum debt to income ratios, amortization, prepayment, loan
80 servicing and the apportionment of taxes, betterment assessments
81 and insurance of any kind applicable to the loan, subject to any
82 limitations imposed by this chapter or other provisions of the
83 general laws. A bank also may subsequently revise or modify any
84 such terms or conditions subject to agreement of the parties.
85 (e) Notwithstanding the provisions of paragraphs (a) through
86 (d), reverse mortgage loans and adjustable rate mortgage loans on
87 owner occupied dwellings shall be subject to the provisions of
88 section seven and section eight, respectively.
89 Section 4. Each bank shall adopt and maintain comprehensive
90 written loan policies that establish appropriate limits and stan-
-91 dards for extensions of credit under section three that are consis-
-92 tent with safe and sound banking practices and are appropriate to
93 the size, nature and scope of the bank's operations.
94 (a) Such loan policies shall establish prudent loan underwriting
95 standards that clearly and measurably address, at a minimum:
96 (1) maximum loan to value, loan amount, loan maturities, and
97 debt to income requirements; (2) collateral and appraisal require -

98 ments; (3) application and loan approval requirements; and
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99 (4) loan administration procedures. Such written loan policies
100 shall be regularly reviewed and approved annually by the bank s
101 governing board.
102 (b) The commissioner may by directive, guideline or regula-
103 tion. establish additional minimum safe and sound lending
104 requirements
105 Section 5. (a) A bank shall appraise the real estate securing a
106 loan in the event that a payment of interest or principal upon any
107 such loan or on account of real estate taxes upon the parcel mort-
108 gaged to secure the same shall be in default, inspection for the
109 purpose aforesaid shall be made within ninety days from the date
110 of such default in payment of interest or principal or within one
111 hundred and eighty days from the date of such default in payment
112 on account of taxes, as the case may be, and thereafter periodic
113 revaluation or inspection shall continue in accordance with the
114 foregoing provision of this clause until such loan shall no longer
115 be in default.
116 (b) The commissioner may cause an appraisal of real estate to
117 be made at the expense of the bank whenever the commissioner
118 deems an excessive loan has been made or is about to be made
119 upon real estate.
120 (c) No bank shall directly or indirectly make a loan or discount
121 on the security of the shares of its own capital stock or on the
122 security of the shares of capital stock of any company, fifty per
123 cent or more of the assets of which consists of capital stock of
124 such corporation, unless such security shall be necessary to pre-
125 vent loss upon a debt previously contracted in good faith. Any
126 officer or employee of a bank who knowingly violates any provi-
127 sion of this section shall be punished by a fine of not more than
128 five thousand dollars or by imprisonment for not more than one
129 year, or both.
130 Section 6. (a) The total obligations of one borrower to a bank
131 under this chapter and chapter one hundred and sixty-seven F
132 shall not exceed the following limitations
133 (1) 20% of the total of the bank’s capital;
134 (2) 25% of the total of the bank’s capital, if the amount of such
135 obligations in excess of the limitations set forth in clause (1) is
136 fully secured by obligations of the United States of like value;
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(3) 100% of the total of the bank’s capital, if the amount of
such obligations in excess of the limitations set forth in clause (1)
is fully secured by obligations of the United States of like value,
due within three years of the date of the note of the borrower.

137
138
139
140

(4) Obligations of a foreign government or a political subdivi-
sion thereof shall be limited to 10% of capital.

141
142
143 (5) Obligations of all foreign governments and the political

subdivisions thereof shall not exceed a total of 50% of capital.144
(b) The limitations of paragraph (a) shall not apply to:145
(1) Obligations of the United States.146
(2) Obligations of the Commonwealth and its political subdivi-

sions.
147
148
149 (3) Obligations of any state or any political subdivision thereof

in the United States.150
151 (4) Obligations to the extent that they are secured as to prin-

cipal and interest by the unconditional guarantee, insurance or
other like commitment of the United States, an agency of the
United States or a federal reserve bank, whether the commitment
provides for payment in cash or in obligations of the United
States.

152
153
154
155
156

(5) Obligations arising out of the discount of:157
(a) drafts or bills of exchange drawn in good faith against actu-

ally existing values, and
158
159

(b) commercial or business paper actually owned by the person
negotiating it.

160
161
162 (6) Obligations to the extent that they are secured as to prin-

cipal and interest by the guarantee, insurance or other like com-
mitment of the Massachusetts Development Finance Agency
pursuant to chapter twenty-three G.

163
164
165

(7) Obligations for funds advanced to facilitate prompt clear-
ance or settlement arising from the purchase or sale of readily-
marketable securities, which obligations, are secured by
readily-marketable securities having a market value at the time the
advance is made of not less than the principal amount of said
advance, shall be required to be repaid upon settlement of such
purchase or sale.

166
167
168
169
170
171
172
173 (8) Obligations which are secured by a deposit account in the

lending bank which is not subject to withdrawal.174
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(9) Obligations secured by a mortgage loan secured by a first
lien on real estate improved with a dwelling to be occupied by not

more than four families and occupied or to be occupied in whole
or in part by the borrower shall not be calculated against the total
obligations of such borrower for the purposes of the limitations
under the provisions of paragraph (a).

175
176
177
178
179
180

(c) Notwithstanding the provisions of paragraph (a), liabilities
for federal funds and other short-term obligations of any national
bank or other bank to a bank may exceed one hundred per cent of
the capital and no collateral shall be required for such obligations
except insofar as the commissioner of banks may by regulation set
limits on such obligations and require collateral of any kind.

181
182
183
184
185
186

(d) Obligations to one borrower will be attributed to another
person and each person will be deemed a borrower if the obliga-
tion was used for the direct benefit of another person or there was
a common enterprise deemed to exist between the persons. For
the purposes of this section the word “person” shall include an
individual, sole proprietorship, partnership, limited liability com-
pany, joint venture, association, trust, estate, business trust, corpo-
ration, sovereign government or agency, instrumentality or
political subdivision thereof and including the liabilities of the
members of a firm or any similar entity or organization. The com-
missioner shall have the authority to determine whether a loan
putatively made to one person shall for purposes of this section be
attributed to another person.

187
188
189
190
191
192
193
194
195
196
197
198
199

(e) The provisions of this section shall not apply to mortgages
taken in good faith by way of security for debts to such bank pre-
viously contracted, or to loans made by such bank to secure the
payment of a portion of the purchase price of real estate acquired
by such bank by foreclosure, or otherwise.

200
201
202
203
204

(f) The commissioner may by directive, guideline or regulation,
prescribe additional requirements to administer and carry out the
purposes of this section and to further define the terms used in this
section.

205
206
207
208

Section 7. A bank may make or acquire a reverse mortgage
loan, pursuant to the provisions of any program for reverse mort-
gage loans which has been submitted to and approved by the com-
missioner, to the owner of real estate improved with a dwelling
designed to be occupied by not more than four families; provided.

209
210
211
212
213
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however, that each such owner shall be at least sixty years of age
and shall occupy the mortgaged real estate in whole or in part; and
provided further, that a person shall be deemed to be the owner of
real estate notwithstanding that legal title thereto is held in the
name of a trust if said person is the beneficiary of such trust.

214
215
216
217
218
219 For the purposes of this section, a reverse mortgage loan shall

not be considered a residential mortgage transaction, as defined in
section 1 of chapter 140 D or any other transaction specified in
subsection (e) of section 10 of said chapter 1400. The notices
and rights contained herein shall be in addition to the disclosure
and rights provided for in said chapter 140D, including the right
of rescission set forth in said section 10 of said chapter 1400.

220
221
222
223
224
225

The proceeds from a reverse mortgage loan shall be disbursed
to the borrower, pursuant to the provisions of such program, and
together with unpaid interest, if any, shall become due and
payable (i) at the end of a fixed term, if any; (ii) upon the death of
the borrower; (iii) upon the conveyance of title to the mortgaged
real estate; (iv) upon such borrower ceasing to occupy such real
estate as a principal dwelling; or (v) upon default by the borrower
in the performance of its obligations under the loan agreement.

226
227
228
229
230
231
232
233
234 The commissioner shall not approve any program for reverse

mortgage loans which does not include the following;235
236 (1) the type of loan, whether open-end or closed and whether a

recourse or non-recourse loan;237
238 (2) an applicant for any such loan shall not be bound for seven

days after his acceptance, in writing, of the lender's written com-
mitment to make the loan;

239
240
241 (3) the bank shall obtain a written statement signed by the bor-

rower acknowledging receipt of disclosure of all contractual con-
tingencies which could force a sale of the mortgaged real estate;

242
243
244 (4) a provision permitting prepayment of the loan without

penalty at any time prior to said loan becoming due and payable;245
246 (5) the .interest rate, which may be fixed or variable, and the

method of calculation thereof shall be established at loan origina-
tion; quote and, at the option of the borrower, may be contingent
on the value of the mortgaged real estate at closing or at maturity
or on changes in said value during the period between closing and
maturity;

247
248
249
250
251
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252 (6) the method of disbursement of the proceeds of the loan to
the borrower; provided, however, that at the request of the bor-
rower, disbursement may be made to a third party pursuant to the
terms of the loan agreement;

253
254
255
256 (7) a copy of the form of the note and mortgage deed that will

be utilized for such loans;257
258 (8) a detailed description of how the plan will function; and

(9) such other information as the commissioner may require259

260 Prior to making any such loan, a bank shall provide a prospec-
tive borrower with written materials explaining in plain language,
the type of mortgage being offered and its specific terms,
including but not limited to:

261
262
263

(a) a schedule, if applicable, and explanation of payments to the
borrower pursuant to the terms of the mortgage agreement and
whether or not property taxes and insurance premiums are to be
deducted:

264
265
266
267
268 (b) a schedule of outstanding debt over time, if applicable;

(c) repayment date, if a fixed term loan, and other provisions
which cause the loan to become due and payable;

269
270

(d) method of repayment and schedule, if any;271
272 (e) all contractual contingencies, including lack of home main-

tenance and other default provisions which may result in a forced
sale of the mortgaged property;

273
274

(f) interest rate and annual percentage rate, and for a reverse
mortgage loan for a specified term, total interest payable thereon;

275
276

(g) loan fees and charges;277
(h) description of prepayment and, if applicable, refinancing

features; and
278
279

(i) inclusion of a statement that any such mortgage has tax and
estate planning consequences and may affect levels of. or eligi-
bility for, certain government benefits, grants or pensions, and that
applicants are advised to explore such matters with appropriate
authorities.

280
281
282
283
284

A bank shall not make a reverse mortgage loan as provided in
this section until it has received a notice, in writing, that the
prospective borrower has completed a reverse mortgage coun-
seling program which has been approved by the executive office
of elder affairs and which shall include instruction on reverse
mortgage loans. Any such program shall include, but is not lim-

285
286
287
288
289
290



92001] HOUSE No. 11

ited to, the subject matter of subparagraphs (1) to (9), inclusive,
with respect to all reverse mortgage loan programs approved by
the commissioner pursuant to this section. For the purpose of pro-
viding such counseling, said executive office of elder affairs shall
establish and maintain a list of counseling programs approved by
it and shall make such list available to all banks and to the public.

291
292
293
294
295
296

A reverse mortgage loan shall constitute a lien against the prop-
erty securing the loan to the extent of all advances made pursuant
to the reverse mortgage and all interest accrued on such advances,
and the lien shall have priority over any lien filed or recorded
after recordation of a reverse mortgage loan.

297
298
299
300
301

The commissioner may promulgate regulations necessary to
carry out the provisions of this paragraph.

302
303

For the purposes of this paragraph, the term “non-recourse
reverse mortgage loan" shall mean a reverse mortgage loan which
limits the lender’s recovery solely to the value of the property at
the time the loan becomes due and payable.

304
305
306
307

The provisions of sections 96 to 114A, inclusive, of chapter
140 shall not apply to a reverse mortgage loan.

308
309

Section 8. Any bank may make or acquire mortgage loans evi-
denced by a note which provides for variation in the rate of
interest over the term of the note; provided, however, that such a
loan made to finance or refinance the purchase of and secured by
a first lien on a dwelling house of four or fewer separate house-
holds occupied in whole or in part by the mortgagor shall be sub-
ject to but not limited to the following conditions and restrictions
imposed by the commissioner:—

310
311
312
313
314
315
316
317

(1) the method by which the rate of interest may be adjusted;318
(2) the frequency with which the rate of interest may be

adjusted, provided that successive rate adjustments shall be no
less than six months apart;

319
320
321

(3) the maximum increase in the rate of interest allowed for any
such adjustment;

322
323

(4) provisions for decreases in the rate of interest as may be
warranted by market conditions;

324
325

(5) requirements for advance notification and explanation of
adjustments in the rate of interest, provided that such notification
and explanation shall occur no less than thirty days prior to such
adjustments; and

326
327
328
329



10 [JanuaryHOUSE —No. 11

330 (6) methods of disclosure to the mortgagor of the terms and
331 conditions of the loan as required under the provisions of chapter
332 one hundred and forty D.
333 Notwithstanding any provision of the law to the contrary, the
334 commissioner may by further conditions and restrictions provide
335 that the rate of amortization may be varied, including utilizing a
336 period of negative amortization, in order to adjust the rate of
337 interest.

1 SECTION 2. The first paragraph of section 2 of chapter 167F
2 of the General Laws, as so appearing, is hereby amended by
3 striking out the first sentence and inserting in place thereof the
4 following sentence:— Every bank shall, subject to any limitations
5 imposed by this chapter or other provisions of the general laws,
6 have the following powers and whatever further incidental or
7 complementary powers that may fairly be implied from those
8 expressly conferred and such as are reasonably necessary to
9 enable it to exercise fully those powers according to common cus-

-10 toms and usages.

1 SECTION 3. Said section 2 of said chapter 167F, as so
2 appearing, is hereby further amended by striking out the last para-
-3 graph and inserting in place thereof the following two paragraphs:
4 32. To engage in any activity and to acquire and retain the
5 shares of any company engaged in any activity, that the commis-
-6 sioner determines to be financial in nature or incidental to such
7 financial activity or any activity that is complementary to a finan-
-8 cial activity and does not pose a substantial risk to the safety and
9 soundness of such bank, subject to the approval of the commis-

-10 sioner and under such limitations or conditions as he may impose.
11 In determining whether an activity is financial in nature or inci-

-12 dental or complementary thereto, the commissioner shall consider,
13 but shall not be limited to, those activities deemed to be financial
14 in nature or incidental to such financial activity or any activity
15 that is complementary to a financial activity under the provisions
16 of section 103, section 121 and section 122 of Public Law 106-
17 102, entitled the “Gramm-Leach-Bliley Act of 1999.”
18 33. To participate in the redevelopment access to capital pro-
-19 gram created under section 60 of chapter 23A and to make the
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20 loans and create the reserve and take any and all other actions as
21 may be necessary or appropriate for participating in such program.

1 SECTION 4. The first paragraph of section 63A of chapter 183
2 of the General Laws, as so appearing, is hereby amended by
3 striking out the second sentence.

1 SECTION 5. Section 67 of said chapter 183, as so appearing, is
2 hereby amended by striking out in line 3 the words “paragraph
3 14A of subsection Bof section two” and inserting in place thereof
4 the following words;— section seven.

1 SECTION 6. Chapter 255 of the General Laws is hereby
2 amended by inserting after section 121, as so appearing, the
3 following section:—
4 Section 12J. Any advertisement, within the commonwealth, in a
5 language other than English made by a bank, or a federally-char-
-6 tered bank authorized to do business in the commonwealth or a
7 creditor, to aid, promote or assist directly or indirectly any credit
8 account offered by such bank, or federally-chartered bank, or
9 creditor shall state in such other language what language the

10 forms associated with the opening and maintenance of such
11 account are in.

14 “Creditor”, a creditor as defined in section one of chapter one
15 hundred and forty D.
16 “Advertisement”, any commercial message in any newspaper,
17 magazine, leaflet, flyer or catalog, on radio, television or public
18 address system, in direct mail literature or other printed material,
19 on any interior or exterior sign or display, in any window display,
20 in any point-of-transaction literature or price tag which is deliv-
-21 ered or made available to a customer or prospective customer in
22 any manner whatsoever.
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12 For the purposes of this section, the following words shall have
13 the following meanings:—




