
HOUSE No. 34
Accompanying the twenty-sixth recommendation of the Office of

Consumer Affairs and Business Regulation (House, No. 8). Insurance.

In the Year Two Thousand and One

An Act relating to the prevention of discrimination against

VICTIMS OF ABUSE IN INSURANCE.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, as follows:

1 SECTION 1. The General Laws, as appearing in the 1998 Offi-
-2 cial Edition, are hereby amended by inserting after chapter 1760
3 the following new chapter:

4

5 UNFAIR DISCRIMINATION AGAINST SUBJECTS OF
6 ABUSE IN INSURANCE.

Section 1. As used in this chapter the following words shall
8 apply unless the context clearly indicates otherwise have the
9 following meanings:

10 (1) “Abuse”, the occurrence of one or more of the following
11 acts between family or household members:
12 (a) attempting to cause or causing physical harm;
13 (b) placing another in fear of imminent serious physical harm;
14 (c) causing another to engage involuntarily in sexual relations
15 by force, threat or duress,
16 as defined in section one of chapter two hundred and nine Aof the
17 General Laws.
18 (2) “Abuse-related medical condition”, a medical condition
19 which arises in whole or in part out of an action or pattern of
20 abuse.
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21 (3) “Abuse status”, the fact or perception that a person is, has
22 been, or may be a subject of abuse, irrespective of whether the
23 person has sustained abuse-related medical conditions or has
24 incurred abuse-related claims.
25 (4) “Commissioner”, the commissioner of insurance.
26 (5) “Confidential abuse information”, information about acts
27 of abuse or abuse status of a subject of abuse, the address, tele-
-28 phone number (home and work) and fax number (home and work)
29 of a subject of abuse, or the status of an applicant or insured as a
30 family member, employer or associate of, or a person in a rela-
-31 tionship with a subject of abuse.
32 (6) “Family or household members”, persons who;
33 (a) are or were married to one another;
34 (b) are or were residing together in the same household;
35 (c) are or were related by blood or marriage;
36 (d) have or having a child in common regardless of whether
37 they have ever married or lived together; or
38 (e) are or have been in a substantive dating or engagement rela-
-39 tionship, which shall be adjudged by district, probate, or Boston
40 municipal courts consideration of the following factors:
41 (1) the length of the time of the relationship; (2) the type of the
42 relationship; (3) the frequency of interaction between the parties;
43 and (4) if the relationship has been terminated by either person,
44 the length of time elapsed since the termination of the relation-
-45 ship.
46 (f) as defined in section one of chapter two hundred and nine A
47 of the General Laws.
48 (7) “Health carrier”, a person that contracts or offers to con-
-49 tract on a risk-assuming basis to provide, deliver, arrange for, pay
50 for or reimburse any of the cost of health care services, including
51 a sickness and accident insurance company, a health maintenance
52 organization, a commercial carrier, a nonprofit hospital and health
53 service corporation or any other entity providing a plan of health
54 insurance, health benefits or health services, including entities
55 subject to the provisions of chapter one hundred seventy-six A,
56 chapter one hundred seventy-six B, and chapter one hundred
57 seventy-six G.
58 (8) “Insurance professional”, agents, brokers, adjusters or third
59 party administrators as defined in the insurance laws of the com-
-60 monwealth.
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61 (9) “Insured”, a person named on a policy, certificate, or health
62 benefit plan, including an individual, corporation, partnership,
63 association, unincorporated organization or any similar entity,
64 with legal rights to the benefits provided by the policy, certificate,
65 or health benefit plan. For group insurance, such term includes a
66 person who is a beneficiary covered by a group policy, certificate,
67 or health benefit plan. For life insurance, the term refers to the
68 person whose life is covered under an insurance policy. For health
69 maintenance organizations, the term refers to “member” as
70 defined in M.G L. c. 176G, §l.
71 (10)“Insurer”, any individual, corporation, association, partner-
-72 ship, reciprocal, exchange, inter-insurer, Lloyds insurer, fraternal
73 benefit society, operators of any medical service plan and hospital
74 service plan as defined in chapters one hundred and seventy-five,
75 one hundred and seventy-six A. one hundred and seventy-six B,
76 one hundred and seventy-six C, one hundred and seventy-six E,
77 and one hundred and seventy-six F, insurers and sponsors of a
78 legal services plan as defined in chapter one hundred and seventy-
-79 six H, any other legal entity or self insurer which is engaged in the
80 business of insurance, including agents, brokers, and adjusters, the
81 Massachusetts Insurers Insolvency Fund and any joint under-
-82 writing association established pursuant to law. For purposes of
83 this chapter, operators of any medical and hospital service plans
84 shall be deemed to be engaged in the business of insurance.
85 (11) “Policy” or “certificate”, a contract of insurance or annuity,
86 including endorsements, riders or binders issued, proposed for
87 issuance, or intended for issuance by an insurer or an insurance
88 professional.
89 (12) “Subject of Abuse”, a person against whom an act of abuse
90 has been directed, a person who has prior or current injuries, ill-
-91 nesses, or disorders that resulted from abuse, or a person who
92 seeks, may have sought, or had reason to seek medical or psycho-
-93 logical treatment for abuse, protection, court-ordered protection,
94 or shelter from abuse.

96 (A) No insurer may, directly or indirectly, engage in any of the
97 following acts or practices on the basis that the applicant or
98 insured, or any person employed by the applicant or insured or
99 with whom the applicant or insured is known to have a relation-

-100 ship, or association, is, has been, or may be the subject of abuse;

95 Section 2
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(1) Denying, refusing to issue, renew or reissue, or canceling
or otherwise terminating a policy or health benefit plan for the
applicant or the insured on the basis of the applicant’s or insured’s
abuse status;

101
102
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(2) Restricting, excluding, denying or limiting insurance, a
health benefit plan, or policy coverage for losses incurred as a
result of abuse or denying a claim incurred by an insured as a
result of abuse, except as otherwise permitted, or required by the
insurance laws of the commonwealth relating to life insurance
beneficiaries.

105
106
107
108
109
110

(3) Adding a premium differential to any insurance policy or
health benefit plan.

11l
112

(4) Terminating coverage for a subject of abuse because cov-
erage was originally issued in the name of the abuser and the
abuser has divorced, separated from, or lost custody of the subject
of abuse or the abuser’s coverage has terminated voluntarily or
involuntarily and the subject of abuse does not qualify for exten-
sion of coverage under part 6 of subtitle B of title I of the
Employee Retirement Income Security Act of 1974 (29 U.S.C.
1161, et seq.) or 49808 of the Internal Revenue Code of 1986 or
other applicable Massachusetts law. Nothing in this paragraph
prohibits the insurer from requiring the subject of abuse to pay the
full premium for the subject’s coverage under the health plan if
the requirements are applied to all insureds of the health carrier.
The insurer may terminate group coverage after the continuation
coverage required by this paragraph has been in force for 18
months if it offers conversion to an equivalent individual plan.
The continuation of health coverage required by this paragraph
shall be satisfied by any extension of coverage under part 6 of
subtitle B of title I of the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1161. et seq.) or 49808 of the Internal
Revenue Code of 1986 or other applicable Massachusetts law pro-
vided to a subject of abuse and is not intended to be in addition to
any extension of coverage provided under part 6 of subtitle B of
title I of the Employee Retirement Income Security Act of 1974
(29 U.S.C. 1161, et seq.) or 49808 of the Internal Revenue Code
of 1986 or other applicable Massachusetts law.

113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137

(B) No person employed by or contracting with an insurer or an
insurance professional or health benefit plan may use, disclose, or
transfer information relating to an applicant’s or insured’s abuse

138
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status or abuse-related medical condition or the applicant’s or
insured’s status as a family member, employer, associate, person
in a relationship with a subject of abuse for any purpose unrelated
to the direct provision of health care services unless such use, dis-
closure, or transfer is required by an order of an entity with
authority to regulate insurance or an order of a court of competent
jurisdiction. Nothing in this paragraph shall be construed as lim-
iting or precluding a subject of abuse from obtaining the subject’s
own insurance records from an insurer.
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(C) A subject of abuse, at the absolute discretion of the subject
of abuse, may provide evidence of abuse to an insurer for the lim-
ited purpose of facilitating treatment of an abuse-related condition
or demonstrating that a condition is abuse-related. Nothing in this
paragraph shall be construed as authorizing an insurer or health
carrier to disregard such provided evidence.

150
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(D) Nothing in this chapter shall be construed as creating a
special class of insureds who have been victims of abuse as
defined by section one of chapter two hundred nine A.
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Section 3. Insurers shall develop and adhere to written policies
specifying procedures to be followed by employees, contractors,
and insurance professionals they contract with, for the purpose of
protecting the safety and privacy of a subject of abuse and other-
wise implementing the provisions of this Act when taking an
application, investigating a claim, or taking any other action
relating to a policy or claim involving a subject of abuse.
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Section 4. An insurer that takes an action that adversely affects
a subject of abuse, shall advise the subject of abuse applicant or
insured of the specific reasons for the action in writing. Reference
to general underwriting practices or guidelines does not constitute
a specific reason.
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Section 5. Nothing in this Act shall be construed to prohibit a
life insurer from declining to issue a life insurance policy if the
applicant or prospective owner of the policy is or would be desig-
nated as a beneficiary of the policy, and if:

171
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173
174
175 (1) the applicant or prospective owner of the policy lacks an

insurable interest in the insured;176
177 (2) the applicant or prospective owner of the policy is known,

on the basis of police or court records, to have committed an act
of abuse against the proposed insured; or

178
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(3) The insured or prospective insured is a subject of abuse,
and that person, or a person who has assumed the care of that
person if a minor or incapacitated, has objected to the issuance of
the policy on the ground that the policy would be issued to or for
the direct or indirect benefit of the abuser.

180
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Section 6. This Act does not prohibit an insurer or insurance
professional from asking about a medical condition or from using
medical information to underwrite or to carry out its duties under
the policy, even if the medical information is related to a medical
condition that the insurer or insurance professional knows or has
reason to know is abuse-related, to the extent otherwise permitted
under this Act and other applicable law.
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Section 7. An insurer or insurance professional shall not be
held civilly or criminally liable for the death of or injury to an
insured resulting from any action taken in a good faith effort to
comply with the requirements of this Act. However, this
section does not prevent an action to investigate or enforce a vio-
lation of this Act or to assert any other claims authorized by law.
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Section 8. Subrogation of claims resulting from abuse is pro-
hibited without the informed consent of the subject of abuse.

198
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200 Section 9. The commissioner shall conduct a reasonable inves-

tigation based on a written complaint received by the commis-
sioner and issue a prompt determination as to whether a violation
of this Act may have occurred. If the commissioner or his or her
designee finds from the investigation that a violation of this Act
may have occurred, the commissioner shall promptly begin an
adjudicatory proceeding. The commissioner may address a viola-
tion through means appropriate to the nature and extent of the vio-
lation. which may include suspension or revocation of certificates
of authority or licenses, imposition of civil penalties, issuance of
cease and desist orders, injunctive relief, a requirement for restitu-
tion, referral to prosecutorial authorities or any combination of
these. The powers and duties set forth in this section are in addi-
tion to all other authority of the commissioner.
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Any violation of this chapter shall constitute an unfair method
of competition or an unfair or deceptive act or practice in viola-
tion of chapter ninety-three A and chapter one hundred seventy-
six D.
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Section 10. This Act shall apply with respect to any action
taken on or after the date of the enactment of this Act, except
where otherwise stated. Nothing in this Act shall require the
insurer or insurance professional to conduct a comprehensive
search of its contract files existing on the effective date solely to
determine which applicants or insureds are subjects of abuse.
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SECTION 2. Section 958 of chapter 175 of the General Laws,
as appearing in the 1996 Official Edition, is hereby repealed.

1
9

SECTION 3. Section 108 G of chapter 175 of the General Laws,
as appearing in the 1996 Official Edition, is hereby repealed.

1
i

SECTION 4. Section 120 D of chapter 175 of the General Laws,
as appearing in the 1996 Official Edition, is hereby repealed.9

SECTION 5. Section 3A of chapter 176 A of the General Laws,
as appearing in the 1996 Official Edition, is hereby repealed.9

SECTION 6. Section 29 of chapter 176 A of the General Laws,
as appearing in the 1996 Official Edition, is hereby amended by
inserting after the first sentence the following sentence: — The
provisions of chapter one hundred seventy-six P shall be applic-
able to all non-profit hospital service corporations that are gov-
erned by this chapter.

9
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SECTION 7. Section 5A of chapter 1768 of the General Laws
as appearing in the 1996 Official Edition, is hereby repealed.9

SECTION 8. Section 14 of chapter 1768 of the General Laws,
as appearing in the 1996 Official Edition, is hereby amended by
inserting after the fifth sentence the following sentence;— The
provisions of chapter one hundred seventy-six P shall be applic-
able to all medical service corporations that are governed by this
chapter.
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SECTION 9. Section 2 of chapter 176 G of the General Laws,
as appearing in the 1996 Official Edition, is hereby amended by
inserting after the first sentence the following sentence: — The
provisions of chapter one hundred seventy-six P shall be applic-
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5

6

1
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able to all health maintenance organizations that are governed by
this chapter.

SECTION 10. Section 19 of chapter 1176 G of the General
Laws, as appearing in the 1996 Official Edition, is hereby
repealed.
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