
HOUSE No. 72
Accompanying the first recommendation of the Executive Office of

Elder Affairs (House, No. 71). Human Services and Elderly Affairs.
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In the Year Two Thousand and One

An Act to improve the elder protective services program.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 14 of chapter 19A of the General Laws,
2 as appearing in the 1998 Official Edition is hereby amended by
3 deleting the definition of abuse as set forth in lines 4 through 10
4 and inserting in place thereof the following new definition:——
5 “Abuse” An act or omission which results in serious physical or
6 emotional injury, sexual abuse, neglect by a caretaker or financial
7 exploitation of an elderly person; provided, however, that no
8 person shall be considered to be abused or neglected for the sole
9 reason that such person is being furnished or relies upon treatment

10 in accordance with the tenets and teachings of a church or reli-
-11 gious denomination by a duly accredited practitioner thereof.

1 SECTION 2. Section 14 of chapter 19A of the General Laws,
2 as appearing in the 1998 Official Edition is hereby amended by
3 deleting the definition of “emergency” as set forth in lines 20
4 through 22 and inserting in place thereof the following new defin-
-5 ition:—
6 “Emergency” A situation in which an elderly person is
7 presently at significant risk of death or immediate and serious
8 physical or emotional harm, or immediate and substantial and
9 irrevocable financial loss.

1 SECTION 3. Chapter 19A of the General Laws is hereby
2 amended by striking subsection (3) of section 17 as appearing in
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3 the 1998 Official Edition and inserting in place thereof the
4 following:—
5 (3) to petition the court for issuance of a protective order, an
6 order for protective services, an order to gain access to a person
7 believed to be in need of protective services, an order for medical
8 determination of capacity to consent, or for appointment of a con-
-9 servator or guardian;.

1 SECTION 4. Chapter I9A of the General Laws is hereby
2 amended by deleting subsections (a) and (b) of section 20
3 appearing in the 1998 Official Edition and inserting in place
4 thereof the following:—
5 Section 20. Orders For Protective Services, Medical Determi-
-6 nation of Capacity To Consent, Protective Orders and Orders For
7 Access To A Person Believed To Be In Need Of Protective Serv-
-8 ices.
9 (a) Non-Emergency Protective Orders. If the department or its

10 designated agency has reasonable cause to believe that an elderly
11 person is suffering from abuse, is in need of protective services
12 and lacks the capacity to consent to protective services, or is suf-
-13 fering from abuse, is in need of protective services and requires a
14 determination of his capacity to consent to protective services, the
15 department or designated agency may petition the court for a
16 finding that the elderly person is incapable of consenting to the
17 provision of protective services, for an order for a medical deter-
-18 mination of his capacity to consent to protective services, or for
19 an order protecting such elder from abuse. Such petition shall set
20 forth the specific facts which the department or designated agency
21 relied upon in determining the need for such petition. The court
22 shall hold a hearing on the matter within fourteen days of the
23 filing of the petition. The court shall give notice to the elderly
24 person who is the subject of the petition at least 5 days prior to the
25 date set for the hearing. If an order protecting the elder from abuse
26 is sought, the court shall give notice to the alleged abuser at least
27 5 days prior to the day set for the hearing. The elderly person who
28 is the subject of the petition shall have the right to be present, be
29 represented by counsel, present evidence and examine and cross
30 examine witnesses. If the elderly person who is the subject of the
31 petition is indigent, the court shall appoint counsel to represent
32 such elderly person. If the court determines that the elderly person
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33 lacks the capacity to retain counsel or waive the right to counsel,
34 the court shall appoint a guardian ad litem to represent the inter-
35 ests of such elderly person. If. after a hearing, the court deter-
36 mines, based on a preponderance of the evidence, that such
37 elderly person has been abused, is in need of protective services.
38 lacks the capacity to consent and no other person who is autho-
-39 rized to consent is available or willing to consent, the court may
40 issue an order for the provision of protective services or may
41 appoint a conservator or guardian authorized to consent to the pro-
42 vision of protective services. In the alternative, if, after a hearing.
43 the court determines based on a preponderance of the evidence,
44 that the elderly person is suffering from abuse, is in need of pro-
-45 tective services, no other person who is authorized to consent is
46 available or willing to consent and the elderly person requires a
47 determination of his capacity to consent to protective services, the
48 court may issue an order requiring a medical/competency evalua-
49 tion to be performed pursuant to section 21 of this chapter.
50 The court, may, in its discretion, make such orders as are neces-
51 sary and appropriate to protect such elder from abuse, neglect or
52 financial exploitation by such alleged abuser, including, but not
53 limited to ordering the person to refrain from abusing the elder,
54 ordering the defendant to refrain from contacting the elder, unless
55 authorized by the court and ordering the person to vacate and
56 remain away from the household, dwelling or workplace of the
57 elder.
58 The court shall insure that the least restrictive form of interven-
59 tion is utilized, through an order for one or more protective serv-
60 ices or, if necessary, appointment of a temporary fiduciary. Any
61 petition for appointment of a permanent guardian or conservator
62 shall be in accordance chapter 201 of the General Laws. Any of
63 the aforementioned orders shall contain a specific description of
64 the services to be provided. An order for protective services for an
65 elderly person pursuant to this subsection shall remain in effect
66 for a period of 6 months, unless otherwise stipulated in such order
67 The court may, for good cause shown extend an order for protec
68 live services. Such extension shall remain in effect for a period of
69 6 months, unless otherwise stipulated in the order
70 (b) Emergency Protective Orders. If an emergency exists, and
71 the department, designated agency, a member of the immediat
72 family or a caretaker of the elderly person has reasonable caui
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believe that an elderly person is suffering from abuse, is in need
of protective services and lacks the capacity to consent to protec-
tive services, or is suffering from abuse, is in need of protective
services and requires a determination of his capacity to consent to
protective services, the department or designated agency may peti-
tion the court for an emergency order for protective services, an
emergency order for a medical/competency evaluation be per-
formed pursuant to section 21 of this chapter, or for on emergency
order to protect the elder from abuse. Said petition shall set forth
the specific facts which the department, designated agency,
member of the immediate family or caretaker relied upon in deter-
mining the need for such petition. The court shall give notice to
the elderly person who is the subject of the petition at least 24
hours prior to the hearing. If an emergency order protecting the
elder from abuse is sought, the court shall give notice to the
alleged abuser at least 24 hours prior to the hearing. The court
may dispense with notice upon finding that immediate and reason-
ably foreseeable physical harm to the individual or others will
result from the 24 hour delay and that reasonable attempts have
been made to give such notice. If the elderly person who is the
subject of the petition is indigent, the court shall appoint counsel
to represent such elderly person. If. after a hearing, the court
determines, based on a preponderance of the evidence, that such
elderly person has been abused, is in need of protective services,
lacks the capacity to consent and no other person who is autho-
rized to consent is available or willing to consent, the court may
issue an emergency order for the provision of protective services
or may order the appointment of a temporary guardian or tempo-
rary conservator authorized to consent to the provision of such
services. In the alternative, if, after a hearing, the court deter-
mines, based on a preponderance of the evidence, that the elderly
person is suffering from abuse, is in need of protective services,
no other person who is authorized to consent is available or
willing to consent and the elderly person requires a determination
of his capacity to consent to protective services, the court may
issue an emergency order requiring a medical/competency evalua-
tion be performed pursuant to section 21 of this chapter. The court
shall order only those services or actions necessary to remove the
conditions creating the emergency. The court, may, in its discre-
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tion, make such other orders as are necessary and appropriate to
protect such elder from abuse, neglect or financial exploitation by
such alleged abuser, including, but not limited to ordering the
person to refrain from abusing the elder, ordering the defendant to
refrain from contacting the elder, unless authorized by the court
and ordering the person to vacate and remain away from the
household, dwelling or workplace of the elder. The court shall
insure that the least restrictive form of intervention is utilized,
through an order for one or more protective services or, if neces-
sary. appointment of a temporary fiduciary. Any petition for
appointment of a permanent guardian or conservator shall be in
accordance with chapter 201 of the General Laws. If the court
determines that the elderly person who is the subject of the peti-
tion lacks the capacity to retain counsel or waive the right to
counsel, the court shall appoint a guardian ad litem to represent
him following the entry of such emergency order. An emergency
order for protective services shall remain in effect for a period not
to exceed 14 days. Said order may be extended for an additional
period not to exceed 14 days if the court finds that the extension is
necessary to remove the emergency. Where an emergency order
protecting an elder from abuse is granted, the court shall notify or
make reasonable efforts to notify such alleged abuser at least 24
hours prior to hearing such request for an extension of such order.
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135 (c) Order To Gain Access To A Person Believed To be In Need

OfProtective Services.136
137 If the department or a designated agency is denied access to an

elderly person who is believed to be suffering from abuse and be
in need of protective services by another individual, or such
person, it shall enlist the aid of family members, friends, neigh-
bors, or other appropriate agencies, including law enforcement
agencies, for the purpose of persuading the individual(s) respon-
sible for denying access to permit the assessment/evaluation of the
person's need for protective services. If the foregoing efforts are
unsuccessful, the department or designated agency may apply to
the court for an order to gain access to a person believed to be in
need of protective services. Said petition shall set forth the spe-
cific facts which the department or designated agency, relied upon
in determining the need for such petition. The court shall give
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least 24 hours prior to the hearing. The court may dispense with
notice upon finding that immediate and reasonably foreseeable
physical harm to the individual or others will result from the 24
hour delay and that reasonable attempts have been made to give
such notice. If the elderly person who is the subject of the petition
is indigent, the court shall appoint counsel to represent such
elderly person. If, after a hearing, the court determines, based on a
preponderance of the evidence, that the elderly person who is the
subject of the petition is believed to be suffering from abuse, is
believed to be in need of protective services, and the department
or designated agency is being denied access to such person by
another individual or by such person, the court may issue an order
for access to such person. If the court determines that the elderly
person who is the subject of the petition lacks the capacity to
retain counsel or waive the right to counsel, the court shall
appoint a guardian ad litem to represent him at the hearing and
following the entry of such order. After the court grants an order
to gain access to a person believed to be in need of protective
services in accordance with the provisions of this section, the
department or designated agency employee, accompanied by a
police officer, and appropriate medical, social service or mental
health personnel shall enter the premises where the elderly person
can be found and conduct an assessment/evaluation in accordance
with the provisions of this chapter. Such an order shall not autho-
rize the department or designated agency to remove any person
who may be in need of protective services, or to provide any
involuntary protective services to such elderly person. Once
access to an elderly person is obtained pursuant to the provisions
of this section, nothing shall restrict the right of the elderly person
to refuse an assessment/evaluation of his need for protective serv-
ices, unless there is reasonable cause to believe that the elder
lacks the capacity to consent to such assessment/evaluation or is
acting under duress, force or the threat of force. When a court
denies an order under subsection (c) of this section, the depart-
ment or designated agency shall maintain a copy of the court deci-
sion in the case record and notify any known relatives, friends and
interested agencies of their willingness to complete an assess-
ment/evaluation and provide appropriate service.
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1 SECTION 5. Chapter 19A of the General Laws is further
2 amended by striking out section 21 as appearing in the 1998 Offi-
-3 cial Edition and inserting in place thereof the following section:—
4 Section 21. Medical/Competency Evaluation Process.
5 (a) Subject to appropriation, the department shall establish
6 guidelines for a medical/competency evaluation of an elderly
7 person for whom a petition has been filed in court for an order for
8 protective services, for appointment of a temporary or permanent
9 guardian or temporary or permanent conservator, for other relief

10 under sections twenty (a) or (b) or (c) of this chapter, or in cases
11 where an evaluation of the elderly person is needed to determine
12 whether a petition under sections 20(a), or (b) should be filed.
13 Such evaluation shall be a comprehensive physical, medical and
14 social evaluation of such person to assist the court in its determi-
-15 nation of whether such person lacks the capacity to consent to one
16 or more protective services.
17 (b) The medical/competency evaluation shall include, but not
18 be limited, to the following:
19 (1) the name and address of the residence of such person and of
20 the person or agency, if any, who is providing services at present;
21 (2) a description of the treatment and services, if any, presently
22 being provided to the person;
23 (3) an evaluation of the person's present physical, mental and
24 social conditions, including a statement as to whether any condi-
-25 tion or illness affecting the person may be reversible with treat-
-26 ment;
27 (4) a statement of facts indicating the person's understanding of
28 the alleged abuse, the protective services offered and under-
-29 standing of the consequences of receiving or not receiving such
30 services; and
31 (5) a recommendation concerning the least restrictive course of
32 services, care or treatment consistent with the person's needs.
33 (c) Such elderly person shall have the right, at his or her own
34 expense to secure an independent medical and psychological or
35 psychiatric examination relevant to the issue involved in any
36 hearing under this section and to present a report of his indepen-
-37 dent evaluation or the evaluator's personal testimony as evidence
38 at the hearing
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SECTION 6. Chapter 19A, section 23 of the General Laws, as
appearing in the 1998 Official Edition is further amended by
striking out in line 64 the words “(a) and (b)” and inserting in
place thereof the following words:— (a), (b) and (c)
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