
HOUSE No. 118
Accompanying the first recommendation of the Division of Occu-

pational Safety (House, No. 117). Commerce and Labor.

In the Year Two Thousand and One

An Act concerning the removal of lead on nonresidential
PROPERTY AND THE ASSESSMENT OF CIVIL ADMINISTRATIVE
PENALTIES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 149 of the General Laws, as appearing in the 1998
2 Official Edition, is hereby amended by adding the following new
3 sections:—
4 Section 6H. As used in sections six H and six I, the following
5 words shall have the following meaning:—
6 “Bridge,” any structure designed to act as a pathway over, under
7 or around an obstacle, including but not limited to, bascule, cable-
-8 stayed, deck, girder, pedestrian, suspension or truss type bridges.
9 “Commercial building,” any building used primarily for com-

-10 mercial or industrial activity, including but not limited to, ware-
-11 houses, factories, storage facilities, aircraft hangars or distribution
12 facilities. Commercial building shall not include any building
13 used as an owner-occupied residence or otherwise subject to the
14 provisions of sections 189 A through 1998 of chapter 111 of the
15 General Laws.
16 “Director,” the director of the department of labor and work
17 force development.
18 “Division,” the department of labor and workforce develop
19 ment, division of occupational safety.

20 “Pattern of noncompliance,” a demonstrated record of noncom-
-21 pliance where a person, firm, corporation or other business entity
22 has been cited for at least two violations of the provisions of this
23 section or any regulations promulgated hereunder during the
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24 previous five years which are the same as, or similar to. the viola-
-25 tion for which the civil administrative penalty is being sought.
26 No person, firm, corporation or other entity shall oversee, work
27 at, or engage in, the business of repainting lead-painted surfaces,
28 or the removal or containment of lead paint or lead painted debris
29 on any commercial or public building, bridge, tower or other
30 superstructure, including those owned by the commonwealth or
31 any of its political subdivisions, unless such person, firm, corpora-
-32 tion or entity has received a license therefor, issued by the director
33 and in accordance with the provisions set forth in this chapter.
34 The division shall inspect, investigate and otherwise monitor work
35 involving the removal or containment of lead paint or lead painted
36 debris on any commercial or public building, bridge, tower or
37 other superstructure, including those owned by the commonwealth
38 or any of its political subdivisions. The director or his designee or
39 designees may at any time enter places of employment or job sites
40 to which these provisions apply.
41 The director, upon a determination that a violation of this
42 section or any regulation promulgated hereunder has occurred,
43 may immediately order a work site, in whole or in part, closed by
44 issuing a cease and desist order enforceable in the appropriate
45 courts of the commonwealth. The cease and desist order shall be
46 effective until the director determines that the causes or conditions
47 which have given rise to the violation(s) have been remedied. The
48 rescission of a cease and desist order shall not be deemed to waive
49 further enforcement action by the division.
50 No employee shall be penalized or otherwise subjected to any
51 adverse personnel action by an employer for notifying the depart-
-52 ment of an unsafe work practice or for participating in an investi-
-53 gation conducted by the division pursuant to this section.
54 The division may cooperate with the federal government for the
55 purpose of administering this section and section 61 in a manner
56 consistent with section six B of chapter twenty-nine. Any rule or
57 regulation of the division which incorporates or references a rule
58 or regulation of the federal government related to the purpose of
59 this section shall be promulgated in accordance with the provi-
-60 sions of chapter thirty A.
61 The director shall promulgate rules and regulations as he deems
62 necessary for the implementation, administration and enforcement
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of this section. Such regulations shall require the adequate instruc-
tion. training and licensing of workers, contractors or other per-
sons who the director deems to have a sufficient connection to a
job site to which these provisions apply.
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Whoever, either by himself or an agent, violates any provision
of this section or any regulation promulgated hereunder may be
punished by a fine of not less than one thousand nor more than
five thousand dollars for each offense or be subject to civil admin-
istrative penalties in accordance with section 61 of this chapter.
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Section 61. The director may assess civil administrative penal-
ties on whoever, either by himself or an agent, fails to comply with
any provision of section six H of this chapter or any regulation
promulgated thereunder. Such civil administrative penalties shall
be an alternative to any other civil remedy that may be prescribed
by law or the criminal sanctions specified in section six of this
chapter. Civil administrative penalties under this section shall be
not less than one hundred nor more than one thousand dollars for
each offense. The director may double said penalties for: (1) viola-
tions which are consistent with a pattern of noncompliance,
(2) violations which are willful and not the result of simple error or
omission, or (3) violations which resulted in endangerment of the
health or safety of the public or workers at the job site.
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85 Whenever the director seeks to assess civil administrative

penalties on any person, firm or corporation, the director shall
cause to be served upon such person, firm or corporation, either
by in-hand service, or by certified mail, return receipt requested, a
written notice of his intent to assess civil administrative penalties
which shall include a concise statement of the acts or omissions
for which such civil administrative penalties are sought to be
assessed, each law or regulation which was violated as a result of
such acts or omissions, the amount which the director seeks to
assess for each such act or omission, a statement of such person,
firm or corporation’s right to an adjudicatory hearing consistent
with the rules contained in chapter thirty A, the requirements with
which such person, firm or corporation must comply in order to
avoid being deemed to have waived the right to an adjudicatory
hearing and the manner of payment thereof if such person elects to
pay the penalty and waives an adjudicatory hearing. After written
notice of noncompliance or intent to assess civil administrative
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penalties has been given, each such day thereafter during which
such noncompliance occurs or continues shall constitute a sepa-
rate offense and shall be subject to separate civil administrative
penalties if reasonable efforts have not been made promptly to
achieve into compliance.
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Whenever the director seeks to assess a civil administrative
penalty on any person, firm or corporation, such person, firm or
corporation shall have the right to an adjudicatory hearing in
accordance with chapter thirty A, the provisions of which shall
apply except when they are inconsistent with the provisions of this
section. In any such adjudicatory hearing, the director shall, by a
preponderance of the evidence, prove the occurrence of each act
or omission alleged by the director.
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115 A person, firm, corporation or other entity shall be deemed to

have waived the right to an adjudicatory hearing unless, within 30
calendar days of the date of receipt of the director’s notice that he
seeks to assess civil administrative penalties, such person files with
the director a written statement denying the occurrence of any of the
acts or omissions alleged by the director in such notice, or asserting
that the money amounts of the proposed civil administrative penal-
ties are excessive. If a person fails to respond to the notice of intent
to assess civil administrative penalties, thereby waiving his right to
an adjudicatory hearing, the proposed civil administrative penalties
shall be due immediately upon such waiver.

116
117
118
119
120
121
122
123
124
125

If civil administrative penalties are assessed at the conclusion
of an adjudicatory hearing, in whole or in part, said civil adminis-
trative penalties shall be due upon the expiration of 30 calendar
days from the date of the order affirming said penalties, unless an
action for judicial review of such decision is commenced pursuant
to chapter thirty A.
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Any person who institutes proceedings for judicial review of
the final assessment of a civil administrative penalty shall place
the full amount of the final assessment in an interest-bearing
escrow account in the custody of the clerk/magistrate of the
reviewing court. The establishment of such an interest-bearing
escrow account shall be a condition precedent to the jurisdiction
of the reviewing court unless the party seeking judicial review
demonstrates in a preliminary hearing held within twenty days of
the filing of the complaint either the presence of a substantial
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question for review by the court or an inability to pay. Said
reviewing court may grant an extension or waiver of said interest-
bearing escrow account or may require, in lieu thereof, the posting
of a bond payable to the commonwealth in the amount of one hun-
dred and twenty-five percent of the assessed penalty.

141
142
143
144
145

In a case where the requirement for an escrow account has been
waived and the assessment of the civil administrative penalty is
affirmed, in whole or in part, by the reviewing court, the common-
wealth shall be paid the amount thereof together with interest at
the rate set forth in section six C of chapter two hundred and
thirty-one. If. after such review in a case where an interest-bearing
escrow account has been established, the court affirms the assess-
ment of such penalty, in whole or in part, the commonwealth shall
be paid the amount thereof together with the accumulated interest
thereon in such interest-bearing account. If the court sets aside the
assessment of a civil administrative penalty in a case where the
amount of such penalty has been deposited in an interest-bearing
escrow account, the person on whom the civil administrative
penalty was assessed shall be repaid the amount so set aside,
together with the accumulated interest thereon. If civil administra-
tive penalties are affirmed by the reviewing court, in whole or in
part, said civil administrative penalties shall be due 30 calendar
days from the date of the order affirming said penalty.
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Each person who fails to pay on time the civil administrative
penalties ordered by the director pursuant to this section, and each
person who issues a bond pursuant to this section and who fails to
pay to the commonwealth on time the amount required hereunder,
shall be liable to the commonwealth for up to three times the amount
of said civil administrative penalties plus interest at the rate specified
in section six C of chapter two hundred and thirty-one, together with
collection costs including reasonable attorneys’ fees.
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In determining the amount of each civil administrative penalty,
the division shall include, but not be limited to, the following con-
siderations: the actual and potential impact on public health, safety,
and welfare and the environment of the failure to comply; whether
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administrative penalty has previously failed to comply with any
regulation, order, license or approval issued or adopted by the
department, or any law which the department has the authority or
responsibility to enforce; deterring future noncompliance; the finan-
cial condition of the person, firm or corporation being assessed the
civil administrative penalty; and the public interest.

The director shall promulgate rules and regulations as he deems
necessary for the implementation and administration of this
section.
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