
HOUSE No. 1210
By Mr. Keenan of Southwick, petition of Daniel F. Keenan relative

to the Massachusetts Insurers Insolvency Fund. Insurance.

CommontoEaltl) of iflassacfniaiEtts

In the Year Two Thousand and One

An Act relative to the Massachusetts insurers insolvency fund.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. The General Laws are hereby amended by
2 striking out chapter 175 D and inserting in place thereof the
3 following chapter:—
4
5
6 Section 1. This chapter shall apply to all kinds of direct
7 insurance, but shall not be applicable to the following;—
8 (1) Life, annuity, health or disability insurance;
9 (2) Mortgage guaranty, financial guaranty or other forms of

10 insurance offering protection against investment risks;
11 (3) Fidelity or surety or any bonding obligations,
12 (4) Credit insurance, vendors’ single interest insurance, or col-
-13 lateral protection insurance or any similar insurance protecting the
14 interests of a creditor arising out of a creditor-debtor transaction;
15 (5) Insurance of warranties or service contracts, including
16 insurance that provides for the repair, replacement, or service of
17 goods or property, or indemnification for repair, replacement or
18 service, for the operational or structural failure of the goods or
19 property due to a defect in materials, workmanship or normal
20 wear and tear, or provides reimbursement for the liability insured
21 by the issuer of agreements or service contracts that provide such
22 benefits;
23 (6) Title insurance;
24 (7) Ocean marine insurance;

CHAPTER 175D.
INSURERS INSOLVENCY FUND
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25 (8) Any transaction or combination of transactions between a
26 person (including affiliates of such person) and an insurer
27 (including affiliates of such insurer) which involves the transfer of
28 investment or credit risk unaccompanied by transfer of insurance
29 risk; or
30 (9) Any insurance provided by or guaranteed by government.
31 Section 2. As used in this chapter, the following words shall,
32 unless the context clearly requires otherwise, have the following
33 meanings;—
34 “Affiliate,” a person who directly, or indirectly, through one
35 or more intermediaries, controls, is controlled by, or is under
36 common control with another person.
37 “Claimant,” any insured making a first party claim or any
38 person instituting a liability claim, provided that no person who is
39 an affiliate of the insolvent insurer at the time that the policy was
40 issued or at the time of the insured event may be a claimant.
41 “Commissioner,” the Commissioner of Insurance of this
42 commonwealth.
43 “Control,” the. possession, direct or indirect, of the power to
44 direct or cause the direction of the management and policies of a
45 person, whether through the ownership of voting securities, by
46 contract other than a commercial contract for goods or non-
-47 management services, or otherwise, unless the power is the result
48 of an official position with or corporate office held by the person.
49 Control shall be presumed to exist if a person, directly or indi-
-50 rectly, owns, controls, holds with the power to vote, or holds
51 proxies representing ten percent (10%) or more of the voting secu-
-52 rities of any other person. This presumption may be rebutted by a
53 showing that control does not exist in fact.
54 “Covered claim,” an unpaid claim, including one for unearned
55 premiums, submitted by a claimant, which arises out of and is
56 within the coverage and is subject to the applicable limits of an
57 insurance policy to which this chapter applies issued by an
58 insurer, if such insurer becomes an insolvent insurer after the
59 effective date of this chapter and:
60 (1) the claimant or insured is a resident of this commonwealth
61 at the time of the insured event, provided that for entities other
62 than an individual, the residence of a claimant or insured is the
63 state in which its principal place of business is located at the time
64 of the insured event; or
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65 (2) the claim is a first party claim for damage to property with a
66 permanent location in the commonwealth.
67 “Covered claim,” shall not include:
68 (a) any amount awarded as punitive or exemplary damages;
69 (b) any amount sought as a return of premium under any
70 retrospective rating plan;
71 (c) any claim by or for the benefit of any reinsurer, insurer,
72 insurance pool, or underwriting association as subrogation recov-
-73 eries, reinsurance recoveries, contribution, indemnification or
74 otherwise. No claim for any amount by or for the benefit of any
75 reinsurer, insurer, insurance pool, or underwriting association may
76 be asserted against a person insured under a policy issued by
77 an insolvent insurer other than to the extent the claim exceeds
78 the limitation of the Fund’s obligations set forth in Sec-
-79 tion 5(A)(l)(a)(ii) of this chapter;
80 (d) any first party claim by an insured whose net worth exceeds
81 $25 million on December 31 of the year prior to the year in which
82 the insurer becomes an insolvent insurer; provided that an
83 insured’s net worth on that date shall be deemed to include the
84 aggregate net worth of the insured and all of its subsidiaries as
85 calculated on a consolidated basis; or
86 (e) any first party claims by an insured which is an affiliate of
87 the insolvent insurer.
88 “Fund”, the Massachusetts Insurers Insolvency Fund created
89 under Section 3.
90 “Insolvent insurer,” an insurer licensed to transact insurance in
91 this commonwealth either at the time the policy was issued or
92 when the insured event occurred, and against whom a final order
93 of liquidation has been entered after the effective date of this
94 chapter with a finding of insolvency by a court of competent juris-
-95 diction in the insurer’s state of domicile.
96 “Member insurer,” any person who, except as provided in the
97 ninth paragraph of section six of chapter three hundred and sixty-
-98 two of the acts of nineteen hundred and seventy-five:
99 (a) writes any kind of insurance to which this chapter applies

100 under Section 2, including the exchange of reciprocal or inter-
-101 insurance contracts; and
102 (b) is licensed to transact insurance in this commonwealth.
103 An insurer shall cease to be a member insurer effective on the
104 day following the termination or expiration of its license to
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transact the kinds of insurance to which this chapter applies or its
cessation of writing the kinds of insurance to which this chapter
applies; however such insurer shall remain liable as a member
insurer for any and all obligations, including obligations for
assessments levied prior to the termination or expiration of the
insurer’s license or its cessation of writing such insurance and
assessments levied after the termination, expiration or cessation,
which relate to any insurer which became an insolvent insurer
prior to the termination or expiration of such insurer’s license or
its cessation of writing such insurance; in the case of such insurer,
the average of its net direct written premium for the five calendar
years prior to expiration or termination of its license or its cessa-
tion of writing such insurance, whether or not the insurer has net
direct written premium in the year preceding such expiration, ter-
mination or cessation, shall be used as its assessment base for any
year following such expiration, termination or cessation in which
the insurer has no direct written premium.

105
106
107
108
109
110
11l
112
113
114
115
116
117
118
119
120
121
122 “Net direct written premiums,” direct gross premiums less

return premiums written in this commonwealth on insurance poli-
cies to which this chapter applies and dividends paid or credited to
policyholders on that direct business. “Net direct written
premiums” does not include premiums on contracts between
insurers or reinsurers. Premiums written by any insurer on policies
issued to self-insurers, whether or not designated reinsurance con-
tracts, shall be deemed net direct written premiums.

123
124
125
126
127
128
129

“Person,” any individual, corporation, partnership, association,
voluntary organization or governmental entity.

130
131

Section 3. There is created a nonprofit unincorporated legal
entity to be known as the Massachusetts Insurers Insolvency
Fund. All insurers defined as member insurers in Section 2 shall
be and remain members of the Fund as a condition of their
authority to transact insurance in this commonwealth. The Fund
shall perform its functions under a plan of operation established
and approved under Section 6 and shall exercise its powers
through a board of directors established under Section 4.

132
133
134
135
136
137
138
139

Section 4. (A) The initial board of directors of the Fund shall
consist of seven (7) persons and thereafter the Board of Directors
of the Fund shall consist of not less than five (5) nor more than
nine (9) persons serving terms as established in the plan of opera-
tion. The insurer members of the board shall be selected by

140
141
142
143
144
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145 member insurers subject to the approval of the Commissioner;
146 provided, however, that one member of the board shall be
147 appointed by the Commissioner as a representative of insurance
148 producers. If no members are selected within sixty (60) days after
149 the effective date of this chapter, the Commissioner may appoint
150 the initial members of the board of directors. Vacancies on the
151 board shall be filled for the remainder of the term by a majority
152 vote of the remaining insurer members subject to the approval of
153 the Commissioner, except that vacancies of positions held by the
154 representative of the producer shall be filled by the Commissioner
155 (B) In approving selections to the board, the Commissioner
156 shall consider whether all member insurers are fairly represented.
157 (C) Members of the board of directors may be reimbursed from
158 the assets of the Fund for expenses incurred by them as members
159 of the board of directors.
160 Section 5. (A) The Fund shall;
161 (l)(a) be obligated to pay covered claims existing prior to the
162 order of liquidation and arising within sixty days after the order of
163 liquidation or before the policy expiration date if less than sixty
164 days after the order of liquidation or before the insured replaces
165 the policy or causes its cancellation, if the insured does so within
166 sixty days of the order of liquidation. The obligation shall be
167 satisfied by paying to the claimant:
168 (i) the full amount of a covered claim for benefits under
169 workers’ compensation insurance coverage; and
170 (ii) an amount not exceeding $300,000 for other covered
171 claims.
172 (b) in no event shall the Fund be obligated to pay a claimant
173 an amount in excess of the obligation of the insolvent insurer
174 under the policy or coverage from which the claim arises
175 Notwithstanding any other provisions of this chapter a covered
176 claim shall not include a claim filed with the Fund after the earlier
177 of (i) two years after the date of the order of liquidation, or (ii) the
178 final date set by the court for the filing of claims against the liq-
179 uidator or receiver of an insolvent insurer and shall not include
180 any claim filed with the Fund for protection afforded under the
181 insured’s policy for incurred but not reported losses
182 (2) be deemed the insurer to the extent of the Fund’s obligation
183 on the covered claims and to that extent shall have all rights,
184 duties and obligations of the insolvent insurer.
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(3) assess insurers amounts necessary to pay the obligations of
the Fund subsequent to an insolvency, the expenses of handling
covered claims subsequent to an insolvency, and other expenses
authorized by this chapter. The assessments of each member
insurer shall be in the proportion that the net direct written pre-
miums of the member insurer for the calendar year preceding the
assessment bears to the net direct written premiums of all member
insurers for the calendar year preceding the assessment. Each
member insurer shall be notified of the assessment not later than
thirty days before it is due. A member insurer may not be assessed
in any year an amount greater than two percent of that member
insurer’s net direct written premiums for the calendar year pre-
ceding the assessment. If the maximum assessment, together with
the other assets of the Fund, does not provide in any one year an
amount sufficient to make all necessary payments, the funds avail-
able may be pro-rated and the unpaid portion shall be paid as soon
as funds become available. The Fund shall pay claims in any order
which it may deem reasonable, including the payment of claims as
they are received from the claimants or in groups or categories of
claims. The Fund may, upon request, exempt or defer, in whole or
in part, the assessment of a member insurer, if the assessment
would cause the member insurer’s financial statement to reflect
amounts of capital or surplus less than the minimum amounts
required for a certificate of authority by a jurisdiction in which the
member insurer is authorized to transact insurance. However,
during the period of deferment, no dividends shall be paid to share-
holders or policyholders. Deferred assessments shall be paid when
the payment will not reduce capital or surplus below required mini-
mums. The payments shall be refunded to those companies
receiving larger assessments by virtue of such deferment.

185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
209
210
211
212
213
214

(4) investigate claims brought against the Fund and adjust,
compromise, settle and pay covered claims to the extent of the
Fund’s obligation and deny all other claims. The Fund may review
settlements, releases and judgments to which the insolvent insurer
or its insureds were parties to determine the extent to which the
settlements, releases and judgments may be properly contested.

215
216
217
218
219
220

(5) publish, when and as required by the Commissioner, in such
newspapers of general circulation in this commonwealth as the
Commissioner shall require, notice of the solvency and the rights
of claimants under this chapter.

221
9.9.7

223
224



72001] HOUSE No. 1210

(6) handle claims through its employees or through one or
more insurers or other persons designated as service facilities.
Designation of a servicing facility is subject to the approval of the
Commissioner, but such designation may be declined by a
member insurer.

225
226
227
228
229

(7) reimburse each service facility for obligations of the Fund
paid by the facility and for expenses incurred by the facility while
handling claims on behalf of the Fund and shall pay the other
expenses of the Fund authorized by this chapter.

230
231
232
233

(B) The Fund may:234
(1) employ or retain such persons as are necessary to handle

claims and perform other duties of the Fund;
235
236

(2) borrow funds necessary to effect the purposes of this
chapter in accordance with the plan of operation;

237
238
239 (3) sue or be sued;

(4) intervene as a matter of right as a party in any proceeding
before any court in this commonwealth that has jurisdiction over
an insolvent insurer as defined by this chapter, and in any admin-
istrative proceeding before the Commissioner if the result of such
administrative proceeding might in the future impose obligations
on the Fund should one or more of the insurer parties to the pro-
ceeding become insolvent;

240
241
242
243
244
245
246
247 (5) negotiate and become a party to such contracts as are

necessary to carry out the purpose of this chapter;248
249 (6) perform such other acts necessary or proper to effectuate the

purpose of this chapter;250
251 (7) request that the Commissioner order an examination of any

insurer when a majority of the board of directors in good faith
believes such insurer may be in a financial condition hazardous to
the policyholders or the public;

252
253
254
255 (8) make reports and recommendations upon any matter

germane to the solvency, liquidation, rehabilitation or conserva-
tion of any insurer. Such reports and recommendations shall not
be open to public inspection; and

256
257
258
259 (9) make recommendations for the detection and prevention of

insurer insolvencies.260
261 Section 6. (A)(1) The Fund shall submit to the Commissioner a

plan of operation and any amendments to the plan of operation
necessary or suitable to assure the fair, reasonable and equitable

262
263
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administration of the Fund, The plan of operation and amend-
ments shall become effective upon approval in writing by the
Commissioner.

264
265
266

(2) If the Fund fails to submit a suitable plan of operation
within ninety days following the effective date of this chapter, the
Commissioner shall, after notice and hearing, adopt reasonable
rules necessary or advisable to effectuate the provisions of this
chapter. The rules shall continue in force until modified by the
Commissioner or superseded by a plan submitted by the Fund and
approved by the Commissioner.

267
268
269
270
271
272
273
274 (B) All members insurers shall comply with the plan of operation.

(C) The plan of operation shall:275
(1) establish the procedures under which the powers and duties

of the Fund under Section 6 will be performed;
276
277

(2) establish procedures for handling assets of the Fund;278
279 (3) establish the method of reimbursing members of the board

of directors under Section 4;280
(4) establish procedures by which claims may be filed with the

Fund. Notice of claims to the receiver or liquidator of the insol-
vent insurer shall be deemed notice to the Fund or its agent and a
list of claims shall be periodically submitted to the Fund or similar
organization in another state by the receiver or liquidator;

281
282
283
284
285

(5) establish regular places and times for meetings of the board
of directors;

286
287

(6) establish procedures for records to be kept of all financial
transactions of the Fund, its agents and the board of directors;

288
289

(7) provide that any member insurer aggrieved by any final
action or decision of the fund may appeal to the Commissioner
within thirty days after the action or decision;

290
291
292

(8) establish the procedures whereby selections for the board of
directors will be submitted to the Commissioner;

293
294

(9) contain additional provisions necessary or proper for the
execution of the powers and duties of the Fund.

295
296

D. The plan of operation may provide that any or all powers and
duties of the Fund, except those under Section 6(A)(3), 6(B)(2)
and 6(C), are delegated to a corporation, association or other orga-
nization which performs or will perform functions similar to those
of this Fund or its equivalent in two or more states. The corpora-
tion, association or organization shall be reimbursed as a servicing
facility would be reimbursed and shall be paid for its performance

297
298
299
300
301
302
303
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304 of any other functions of the Fund. A delegation under this sub-
section shall take effect only with the approval of both the board
of directors and the Commissioner, and may be made only to a
corporation, association or organization which extends protection
not substantially less favorable and effective than that provided by
this chapter.

305
306
307
308
309

Section 7. A. The Commissioner shall:310
(1) notify the Fund of each insolvent insurer not later than three

days after the Commissioner receives notice of the determination
of insolvency and furnish to the Fund a copy of any complaint
seeking an order of liquidation with a finding of insolvency
against a company;

311
312
313
314
315

(2) provide the Fund with a statement of the net direct written
premiums of each member insurer;

316
317

(3) begin an examination not later than thirty days after
receiving a request for examination of an insurer under clause (6)
of paragraph B of section 5. Such examination may be conducted
as a National Association of Insurance Commissioners examina-
tion or may be conducted by such person as the Commissioner
shall designate. The cost of such examination shall be paid by the
Fund and the examination report shall be treated as are other
examination reports. In no event shall such examination report be
released to the board of directors prior to its release to the public.
The Commissioner shall notify the board of directors when the
examination is complete. The request for an examination shall be
kept on file by the Commissioner but it shall not be open to public
inspection.

318
319
320
321
322
323
324
325
326
327
328
329
330
331 (4) notify the Fund of all filings made under sections two

hundred six A through C, inclusive, of chapter one hundred
and seventy-five of the General Laws and provide copies of such
filings as the Fund may request, except as prohibited under para-
graph (v) of section two hundred six C.

332
333
334
335
336 (B) The Commissioner may;

(1) suspend or revoke, after notice and hearing, the certificate
of authority to transact insurance in this state of any member
insurer that fails to pay an assessment when due or fails to comply
with the plan of operation.

337
338
339
340

(2) revoke the designation of any servicing facility if the
Commissioner finds claims are being handled unsatisfactorily.

341
342
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(

343 (C) A final action or order of the Commissioner under this
chapter shall be subject to judicial review in a court of competent
jurisdiction.

344
345
346 Section 8. (A) A person recovering under this chapter shall be

deemed to have assigned any rights under the policy to the Fund
to the extent of his or her recovery from the Fund but shall retain
the right to recover from the receiver or liquidator of the insolvent
insurer any amount of his or her claim under the coverage of the
policy not paid by the Fund. Every person with a right to recover
under this chapter shall cooperate with the Fund in the handling of
the claim and perform all such person’s obligations under the
policy to the same extent as such person would have been required
to cooperate with the insolvent insurer. Every insured or claimant
seeking the protection of this chapter shall cooperate with the
Fund to the same extent as such person would have been required
to cooperate with the insolvent insurer. The Fund shall have no
cause of action against the insured of the insolvent insurer for any
sums it has paid out except as provided in Subsection B below.
In the case of an insolvent insurer operating on a plan with assess-
ment liability, payments of claims of the Fund shall not operate to
reduce the liability of the insureds to the receiver, liquidator or
statutory successor for unpaid assessments.

347
348
349
350
351
352
353
354
355
356
357
358
359
360
361
362
363
364

(B) The Fund shall have the right to recover from the following
persons the amount of any “covered claim” paid on behalf of such
person pursuant to this chapter, as well as any attorney’s fees
which may be incurred by and in pursuit of such recovery:

365
366
367
368

(1) any insured whose net worth on December 31 of the year
immediately preceding the date the insurer becomes an insolvent
insurer exceeds $25 million and whose liability obligations to
other persons are satisfied in whole or in part by payments made
under this chapter; and

369
370
371
372
373

(2) any person who is an affiliate of the insolvent insurer and
whose liability obligations to other persons are satisfied in whole
or in part by payments made under this chapter.

374
375
376

(C) The receiver, liquidator or statutory successor of an insol-
vent insurer shall be bound by determinations of covered claim
eligibility under this chapter and by settlements of claims by the
Fund or a similar organization in another state and shall grant
against the assets of the insolvent insurer priority equal to that

377
378
379
380
381
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which the claimant would have been entitled in the absence of this
chapter.

382
383

(D) The Fund shall periodically file with the receiver or liq-
uidator of the insolvent insurer statements of the covered claims
paid by the Fund and estimates of anticipated claims on the Fund
which shall preserve the rights of the Fund against the assets of
the insolvent insurer.

384
385
386
387
388

Section 9. (A) Any person having a claim which may be satis-
fied by an insurer whether or not the insurer is a member insurer
under any provision in an insurance policy other than a policy of
an insolvent insurer which is also a covered claim, shall be
required to exhaust first his or her right against such insurer. Any
amount payable on a covered claim under this chapter shall be
reduced by the amount of recovery under the insurance policy.

389
390
391
392
393
394
395

(B) A person having a claim which may be recovered under
more than one insurer’s insolvency fund or its equivalent shall
seek recovery first from the fund of the place of residence of the
insured except that if it is a first party claim for damage to prop-
erty with a permanent location, he or she shall seek recovery first
from the fund of the location of the property, but if it is a workers’
compensation claim, the person shall seek recovery first from the
fund of the residence of the claimant. Any amount payable as a
covered claim under this chapter shall be reduced by the amount of
recovery from another insurer’s insolvency fund or its equivalent.

396
397
398
399
400
401
402
403
404
405

(C) Any person having a claim under any governmental insur-
ance or guaranty program which is also a covered claim, shall be
required to exhaust first his or her right under such program. Any
amount payable on a covered claim under this chapter shall be
reduced by the amount of any recovery under such program.

406
407
408
409
410

Section 10. The Fund shall be subject to examination and
regulation by the Commissioner,

411
412
413 Section 11. The Fund shall be exempt from payment of all fees

and all taxes levied by the commonwealth or any of its sub-
divisions except taxes levied on real or personal property.

414
415

Section 12. The rates and premiums charged for insurance poli-
cies to which this chapter applies shall include amounts sufficient
to recoup over a reasonable length of time a sum equal to the
amounts paid to the Fund by the insurer less any amounts returned
to the insurer by the Fund.

416
417
418
419
420
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421 Section 13. There shall be no liability on the part of, and no
cause of action of any nature shall arise against a member insurer,
the Fund or its agents or employees, the board of directors, or any
person serving as an alternate or substitute representative of any
director, or the Commissioner or the Commissioner’s representa-
tives for any action taken or any failure to act by them in the
performance of their powers and duties under this chapter.

422
423
424
425
426
427
428 Section 14. All proceedings in which the insolvent insurer is a

party or is obligated to defend a party in any court in this com-
monwealth shall subject to waiver by the Fund in specific cases be
stayed for six months, and such additional time after such six
months as may be determined by the court, from the date the
insolvency is determined or an ancillary proceeding is instituted in
the commonwealth whichever is later. As to covered claims
arising from a judgment under any decision, verdict or finding
based on the default of the insolvent insurer or its failure to
defend an insured, the Fund, either on its own behalf or on behalf
of an insured may apply to have such judgment, decision, verdict
or finding set aside by the same court or administrator that made
the judgment, decision, verdict or finding and shall be permitted
to defend the claim on the merits.

429
430
431
432
433
434
435
436
437
438
439
440
441

The liquidator, receiver, or statutory successor of an insolvent
insurer covered by this chapter shall permit access by the board or
its authorized representative to such of the insolvent insurer’s
records which are necessary for the board in carrying out its func-
tions under this chapter with regard to covered claims. In addition,
the liquidator, receiver or statutory successor shall provide the
board or its representative with copies of such records upon the
request by the board.

442
443
444
445
446
447
448
449

Section 15. The Commissioner may by order terminate the
operation of the Fund as to any kind of insurance with respect to
which the Commissioner has found, after notice and hearing, that
there is in effect a statutory plan of the United States government
to avoid excessive delay or financial loss to claimants or policy-
holders because of insurer insolvency. Such order for termination
shall continue the operation of this chapter with respect to prior
insurer insolvencies not covered by such plan. The order shall also
provide for a proportionate distribution of the assets of the Fund
to insurers which will cease to be members of the Fund on the
effective date of the order.

450
451
452
453
454
455
456
457
458
459
460
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461 Section 16. No person shall make, publish, or circulate, or
462 cause to be made, published, or circulated, any statement which
463 uses the existence of the Fund for the purpose of sale, solicitation
464 or inducement to purchase any form of insurance within the scope
465 of this chapter, provided this section shall not apply to the distrib-
-466 ution of any publication approved by the Commissioner and
467 describing the general purposes and current limitations of this
468 chapter.

1 SECTION 2. The provisions of chapter one hundred and
2 seventy-five D of the General Laws, inserted by section one of
3 this act, shall apply to insolvent insurers so determined on or after
4 the effective date of this act. The provisions of chapter one hun-
-5 dred and seventy-five D of the General Laws, in effect immedi-
-6 ately prior to the effective date of this act shall apply to insolvent
7 insurers so determined prior to the effective date of this act.
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