
HOUSE No. 1399
By Mr. Kafka of Sharon, petition of Louis L. Kafka and David Paul 

Linsky relative to the reorganization of the Disabled Persons 
Protection Commission. Human Services and Elderly Affairs.

XKfjc C o m m o n t o e a l t f )  o f  Jila ss ac fiu sie tts

In the Year Two Thousand and One.

A n A ct regarding  th e  r e -o rg a n iza tio n  of  th e  disabled  persons

PROTECTION COMMISSION

Be it enacted by the Senate and House o f Representatives in General 
Court assembled, and by the authority o f the same, as follows:

1 Chapter 19C of the General Laws, as appearing in the 1994
2 Edition and as amended, is hereby amended by deleting said
3 Chapter 19C in its entirety and by inserting in place thereof the
4 following:—
5 §1. DEFINITIONS.
6 As used in this chapter, the following words shall, unless the
7 context requires otherwise, have the following meanings:
8 “Abuse,” an act or omission of a caretaker which results in
9 serious physical or emotional injury or the risk of such injury to a

10 disabled person or financial exploitation of a disabled person; pro-
11 vided, however, that no person shall be considered to be abused
12 for the sole reason that such person is being furnished or relies
13 upon treatment in accordance with the tenets and teachings of a
14 church or religious denomination by a duly accredited practitioner
15 thereof.
16 “Caretaker,” a disabled person’s parent, guardian, financial
17 fiduciary or other person or agency who assumes responsibility
18 for a disabled person’s health, welfare or property whether in the
19 same home as the disabled person, a relative’s home, a foster
20 home or any other day or residential setting.
21 “Commission,” the Disabled Persons Protection Commission
22 established pursuant to section two.
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“Disabled Person,” a person between the ages of eighteen to 
fifty-nine, inclusive, who is mentally retarded, as defined by 
section one of chapter one hundred and twenty-three (M.G.L. 
c.123, §1) or who is otherwise mentally or physically disabled and 
as a result of such mental or physical disability is wholly or par
tially dependent on others to meet his daily living needs; pro
vided, that “disabled person” shall also include all persons who 
are over the age of fifty-nine and who are mentally retarded, or 
otherwise mentally or physically disabled and who reside in a 
state school, state hospital, or any residential setting operated by a 
private agency which provides services to disabled persons, or 
who otherwise have as their caretaker a state agency; and, pro
vided further, that no such agency or provider is licensed under 
any provision of Chapter 111.

“Financial exploitation,” the misappropriation of a disabled 
person’s property or intentionally taking unfair advantage of a dis
abled person resulting in loss of his tangible assets or financial 
resources for another individual’s personal financial advantage by 
the use of undue influence, coercion, harassment, duress, decep
tion, false representation or false pretense by a caretaker or 
another person; provided, that financial exploitation shall not be 
construed to interfere with or prohibit a bona fide gift by a dis
abled person or to apply to any act or practice in the conduct of 
any trade or commerce declared unlawful by section two of 
chapter ninety-three A.

“Mandated Reporter,” any physician, medical intern, hospital 
personnel, medical examiner, dentist, psychologist, nurse, chiro
practor, podiatrist, osteopath, public or private school teacher, 
educational administrator, guidance or family counselor, day care 
worker, probation officer, social worker, foster parent, police 
officer, paramedic, emergency medical technician, corrections 
officer, person employed by a state agency within the executive 
office of health and human services as defined by section sixteen 
of chapter six A (M.G.L. c.6A, §16), or employed by a private 
agency providing services to disabled persons who, in his profes
sional capacity shall have a reasonable suspicion that a disabled 
person is suffering from a reportable condition.

“Recommendation,” a statement or statements contained in an 
investigation report prepared pursuant to this chapter and based
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62 upon a conclusion that abuse has occurred which sets forth spe-
63 cific action or actions intended by the investigator to remedy said
64 abuse, protect the particular disabled person or persons who are
65 the subject or subjects of the report from further abuse and which
66 responds to the specific protective needs of said disabled person
67 or persons or group of disabled persons similarly situated.
68 “Reportable Condition,” a serious physical or emotional injury
69 or the risk of such injury resulting from abuse, including uncon-
70 sented to sexual activity or financial exploitation.
71 “Serious Emotional Injury,” an emotional condition evidenced
72 by a reduction in the disabled person’s ability to function, regard-
73 less of duration or severity, including, but not limited to, a state of
74 anxiety, fear, depression, withdrawal or the symptoms of post
75 traumatic syndrome, including, but not limited to symptoms
76 resulting from engaging in involuntary sexual activity.
77 “Serious Physical Injury,” the impairment of a physical condi-
78 tion including, but not limited to, death, any bum, fracture of any
79 bone, subdural hematoma, injury to any internal organ, any injury
80 which occurs to any bodily function or organ, including the
81 human skin, any bodily injury which results in a permanent disfig-
82 urement, loss or impairment of a bodily function, limb or organ,
83 intramuscular injury, unconsented sexual touching, unconsented
84 sexual penetration, sexual exploitation, or the harmful symptoms
85 resulting from malnutrition, dehydration, or from the unconsented
86 to or unauthorized use of medication or chemicals.
87 “State agency,” any agency of the Commonwealth that provides
88 services or treatment to disabled persons, including private agen-
89 cies providing such services or treatment pursuant to a contract or
90 agreement with an agency of the Commonwealth.
91 §2. ESTABLISHMENT; MEMBERSHIP; TERM; REMOVAL.
92 There is hereby established within but not subject to the control
93 of the office of the attorney general a commission for the protec-
94 tion of disabled persons, to be known as the disabled persons pro-
95 tection commission. The purpose of the commission shall be to
96 provide for the investigation and remediation of instances of
97 abuse of disabled persons in the Commonwealth. The commission
98 shall consist of three members to be appointed, with the advice
99 and consent of the legislature, by the governor, one of whom he 

100 shall designate as chairman. Members of the commission shall
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serve for terms of no more than five years. No person shall be 
appointed to more than the equivalent of one full five year term on 
the commission. The term of any commissioner shall not be coter
minous with that of another. No nominee for the position of com
missioner, at the time of his nomination or while serving as 
commissioner, shall be employed by any state agency nor by the 
executive office of health and human services, nor by a provider 
of services contracted to a state agency. At least one member of 
the commission at the time of nomination shall be an immediate 
family member or legal guardian of a consumer served by either 
the DMR, DMH or the Mass. Rehabilitation Commission. 
Members of the commission may be removed by the governor for 
gross misconduct, substantial neglect of duty, inability to perform 
the powers and duties of office, or conviction of a felony. Any 
vacancy occurring on the commission shall be filled within ninety 
days by the original appointing authority. A person appointed to 
fill a vacancy occurring other than by expiration of a term of 
office shall be appointed for the unexpired term of the member he 
succeeds, and may be appointed for such additional time as not to 
exceed an accumulative total of five years. Any member whose 
term has expired shall continue to serve until such member’s suc
cessor has been duly appointed and qualified. Members of the 
commission shall be compensated for work performed for the 
commission at such rate as the secretary of administration and 
finance shall determ ine and shall be reimbursed for their 
expenses. The commission shall annually report to the general 
court and the governor concerning the action it has taken; the 
names and salaries and duties of all individuals in its employ and 
the money it has disbursed; and shall make such further reports on 
matters within its jurisdiction as may appear necessary. Subject to 
the provisions of clause (a) of section three, the executive director 
shall be responsible for the daily administrative operation of the 
commission and shall perform such other tasks as the commis
sioners shall determine. The general counsel shall be the chief 
legal officer of the commission.

§3. POWERS AND DUTIES.
The commission shall have the following powers and duties:
(a) to employ, subject to appropriation, such staff as shall be 

necessary to carry out its duties pursuant to this chapter. Such
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140 staff shall serve at the pleasure of the commission and shall not be
141 subject to the provisions of chapter thirty-one (M.G.L. c. 31); pro-
142 vided, however, that the commission shall establish written stan-
143 dards for the position of investigator and shall hire investigators
144 whose education and training qualifies them for the position pur-
145 suant to the standards established by said commission; and pro-
146 vided further, that the commission shall take such steps as are
147 necessary to ensure that the conduct of each investigator meets or
148 exceeds such standards. For the purposes of determining the stan-
149 dards established under this section, the commission shall confer
150 with the district attorneys and the attorney general;
151 (b) to promulgate, pursuant to the provisions of chapter
152 thirty A, rules and regulations to carry out the purposes of this
153 chapter, including rules governing the conduct of hearings con-
154 ducted pursuant to section nine;
155 (c) to provide for the investigation of alleged abuse of disabled
156 persons initiated pursuant to section six;
157 (d) to designate other state agencies within the executive office
158 of health and human services for the furnishing of protective
159 services in accordance with the provisions of section seven;
160 (e) to issue reports, including findings of facts and recommen-
161 dations, upon concluding an investigation, and to refer matters
162 upon which investigations have been completed pursuant to
163 section ten;
164 (f) to take appropriate measures to notify state agencies, dis-
165 abled persons and other interested parties of the provisions of this
166 chapter;
167 (g) to maintain files, records of investigations and reports
168 which shall be retained and made available in accordance with the
169 provisions of chapters sixty-six and sixty-six A (M.G.L. c.66 and
170 c.66A);
171 (h) to establish within the commission a special investigative
172 unit, which shall have sole responsibility for the initial investiga-
173 tion of all reports of abuse received by the commission in connec-
174 tion with which there is an allegation of criminal conduct. The
175 colonel of the department of state police shall assign not fewer
176 than five state police officers to the special investigative unit.
177 §4. CONFIDENTIALITY OF COMMISSION RECORDS.
178 (a) Except as otherwise provided in this section, all records
179 containing personal data which are created, collected, used,
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maintained or disseminated pursuant to this chapter shall not be 
public records, and shall be governed by the provisions of chapter 
sixty-six A, the notice provisions of section sixty-three of chapter 
thirty and the enforcement provisions of section three B of chapter 
two hundred and fourteen.

(b) Any employee of the commission or of any state agency in 
possession of such records who violates the provisions of chapter 
sixty-six A, as modified by this section, with respect to records 
created or maintained under this chapter shall be punished by a 
fine of not more than five hundred dollars, or if harm shall have 
resulted to anyone whose privacy was sought to be protected by 
the provision violated, by a fine of not more than one thousand 
dollars, and if such employee is employed by the commonwealth, 
he shall also be subject to administrative disciplinary action pur
suant to regulations adopted by the commission under section 
three of this chapter.

(c) No provision of chapter sixty-six A, section one hundred 
and thirty-five of chapter one hundred and twelve or this section 
relating to confidential data or confidential communications shall 
prohibit the commission from making reports to a district attorney, 
the attorney general, the United States Attorney, a designated pro
tective service agency or any other state agency pursuant to the 
provisions of this chapter. No person providing notification or 
information to the commission, the special investigative unit, a 
district attorney, the attorney general, the United States Attorney, 
said designated protective services agency, or any other agency or 
providing testimony in any judicial or non-judicial proceeding in 
furtherance of the provisions of this chapter shall be liable in 
any civil or criminal action by reason of such notification or 
disclosure.

Nothing herein shall be construed to limit the prosecutorial 
power of a district attorney, the attorney general or the United 
States Attorney.

No provision of chapter sixty-six A, section one hundred and 
thirty-five A of chapter one hundred and twelve, or any other 
provision of law relating to confidential data or confidential com
munications shall prohibit the commission by its appropriate 
employees or agents from testifying in any judicial or other pro
ceeding where the employee or agent has acquired the information
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219 which is the subject of his testimony while conducting an investi-
220 gation in accordance with section six. Such testimony shall not
221 include the identity of any person reporting abuse pursuant to
222 section eleven.
223 §5. REFERRAL OF ABUSE REPORTS.
224 Upon receipt of a report of abuse of a disabled person, the
225 commission shall:
226 (a) refer immediately any such reports which allege the occur-
227 rence of abuse that is subject to the provisions of sections fourteen
228 to twenty-six, inclusive, of chapter nineteen A (M.G.L. c. 19A,
229 §§ 14-26 [Elder Affairs]), sections seventy-two F to seventy-
230 two L, inclusive, of chapter one hundred and eleven (M.G.L.
231 c. I l l ,  §§72F-72L [Department of Public Health]), or sections
232 fifty-one A to fifty-one F, inclusive, of chapter one hundred and
233 nineteen (M.G.L. c. 119, §§51A-51F [Department of Social
234 Services]) to the appropriate agency for the implementation of
235 measures provided in said sections.
236 (b) refer immediately any such reports, which allege the occur-
237 rence of abuse to a disabled person whose caretaker is a state
238 agency, to an investigator of the commission. The commission
239 shall investigate such abuse as provided in section six. Any other
240 investigation authorized to be conducted by any department
241 within the office of the executive office of health and human
242 services into the same matter being investigated by the commis-
243 sion shall be deferred, unless otherwise agreed to by the commis-
244 sion, until the completion of the commission’s investigation.
245 In conducting such investigation, the commission may seek and
246 utilize the assistance of the state police. If access to the disabled
247 person is denied to the designated investigator, an appropriate
248 municipal or state police officer shall, upon request, accompany
249 the designated investigator to gain access to the disabled person.
250 (c) refer immediately any such reports which allege the occur-
251 rence of abuse of a disabled person whose caretaker is other than a
252 state agency to an investigator of the commission who shall inves-
253 tigate such abuse as provided in section six. In every case in
254 which such an investigation is conducted, the appropriate protec-
255 tive service agency as designated by the commission shall assign,
256 at the initiation of said investigation, personnel to provide protec-
257 tive services to the disabled person. In conducting such investiga-
258 tion, if the commission may seek and utilize the assistance of the
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state police. If access to the disabled person is denied to the desig
nated investigator, an appropriate municipal or state police office 
shall, upon request, accompany the designated investigator to gain 
access to the disabled person.

(d) upon receipt of a report of abuse of a disabled person where 
the screener, in accordance with written standards established by 
the commission, determines that the report may contain allega
tions of criminal conduct, the screener shall immediately refer 
such report to the special investigative unit which shall conduct an 
initial evaluation and investigation of the alleged criminal conduct 
and, upon completion of such evaluation and investigation, shall 
report the results of such evaluation and investigation to the com
missioners who shall, if the special investigative unit has deter
mined that there is reason to believe that a criminal offense has 
been committed, immediately refer such report, together with any 
relevant information obtained in such initial investigation, to the 
attorney general or the district attorney for the county wherein the 
alleged criminal offense occurred. Upon receipt of such report, the 
attorney general or district attorney for the county wherein the 
alleged criminal offense occurred shall contact the commission in 
order to coordinate the investigation of the matters giving rise to 
the report. As part of such coordination, the attorney general or 
the district attorney may request that the commission delay or 
defer its investigation of the noncriminal matters giving rise to the 
report; provided, however, that such request shall be granted only 
where the commission determines that the health and the safety of 
clients of state agencies or of contract providers shall not be 
adversely affected thereby and that the commission’s ability to 
conduct a later investigation shall not be unreasonably impaired 
by such delay or deferral. In all cases including, but not limited to, 
those in which the commission agrees to delay or defer its investi
gation, the attorney general or district attorney shall keep the com
mission informed of the status of the criminal investigation and 
the commission shall provide to the attorney general or the district 
attorney any and all information that may be relevant to the crim
inal investigation. In cases in which the commission agrees to 
delay or defer its investigation, it shall monitor the progress of the 
criminal investigation and shall determine, after consultation with 
such law enforcement agencies, when or whether the commis
sion’s investigation should be initiated or resumed.
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299 §6. INVESTIGATION AND EVALUATION OF ABUSE
300 REPORTS; CASE FINDINGS AND RECOMMENDATIONS;
301 REPORTS OF DEATHS.
302 (a) Upon receipt of a report of abuse of a disabled person an
303 investigator designated by the commission shall:
304 (1) Investigate and initially evaluate the information reported in
305 said reports. Said investigation and initial evaluation shall be
306 made within twenty-four hours if the commission determines that
307 there is reasonable cause to believe the disabled person’s health or
308 safety is in immediate danger from further abuse, and within ten
309 calendar days for all other such reports. The investigation shall
310 include a visit to the disabled person’s residence and day program,
311 if any, an interview with the disabled person allegedly abused, a
312 determination of the nature, extent and cause or causes of the
313 injuries, the identity of the person or persons responsible therefor
314 and all other pertinent tasks. Such initial determinations and eval-
315 uations shall be in writing and shall be immediately forwarded to
316 the commission, to EOHHS, DMH, DMR, and MRC.
317 If requested in writing by the commission, any person shall
318 disclose and provide to the commission all information, regardless
319 of the manner in which it is kept, in the possession of said person
320 relevant to any investigation being conducted pursuant to this
321 chapter.
322 Any privilege created by statute or common law relating to
323 confidential information or any statute prohibiting the disclosure
324 of such information shall neither preclude the disclosure of such
325 information to the commission nor prevent the admission of such
326 documents in any judicial or disciplinary proceeding arising out of
327 the alleged abuse or neglect of the disabled person; provided,
328 however, that absent the written consent of an individual to whom
329 the requested information relates, only information which solely
330 summarizes the communications between a psychotherapist and
331 patient relative to the diagnosis or treatment of the patient’s
332 mental or emotional condition or is protected by the attorney-
333 client privilege or the clergy-penitent privilege shall not be subject
334 to such disclosure.
335 Any person within the category of a mandated reporter or who
336 employs a mandated reporter, as defined by this chapter, who
337 refuses to disclose and provide all relevant information as duly
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338 requested pursuant to this provision, shall be subject to the same
339 penalties as provided for in section eleven of this chapter.
340 Any party required to disclose and provide information in corn-
341 pliance with the provisions of this section shall not be liable in
342 any civil or criminal action for disclosing and providing such
343 information.
344 (2) Evaluate the environment of the facility named in the
345 report, if any, and make a written determination of the risk of
346 physical or emotional injury to any other residents or clients in the
347 same facility.
348 (3) Forward to the commission, EOHHS, DMH, DMR and
349 MRC within a reasonable time after a case is initially referred for
350 investigation pursuant to section five, a written summary of the
351 findings and recommendations on each case.
352 (4) If there is reasonable suspicion that a disabled person has
353 died as a result of abuse, immediately report said death to the
354 commission, the attorney general, the district attorney for the
355 county in which such death occurred, and to the medical examiner
356 as required by section six of chapter thirty-eight (M.G.L.
357 c.38, §6).
358 (b) Not less than ten days prior to the issuance of a report con-
359 tabling a finding that there is reason to believe that abuse has
360 occurred, the commission shall provide written notice thereof to
361 the person or persons alleged to have committed such abuse and
362 afford such person or persons the opportunity to respond in
363 writing prior to the issuance of said report; provided that, as deter-
364 mined by the commission, issuance of such notice of substantiated
365 abuse will not place the alleged victim at risk of further abuse.
366 (c) Upon receipt of a report of abuse of a disabled person, or
367 upon receipt of a written determination and evaluation prepared
368 and forwarded to the commission pursuant to the provisions of
369 this section, the commission, notwithstanding any provisions of
370 chapter sixty-six A regarding personal data to the contrary, shall
371 immediately report such conditions and forward said investigation
372 and evaluation report, together with any other material or informa-
373 tion which the commission has obtained or received and which is
374 relevant to the alleged abuse, to the attorney general, and the dis-
375 trict attorney for the county in which the abuse is alleged to have
376 occurred if there is reasonable suspicion that any of the following
377 conditions exist:— a person with a disability has died, has been
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378 the victim of a violation of sections 13F, 13H, 13K, 22 or 24 of
379 chapter 265 of the General Laws, section 30 of chapter 266 of the
380 General Laws, section 35 of chapter 272 of the General Laws, or
381 section three or seven of chapter 272 of the General Laws, or has
382 suffered serious bodily injury as the result of a pattern of repeti-
383 tive actions or inactions by a caretaker.
384 No person providing notification or information to the commis-
385 sion, the attorney general, a district attorney or providing testi-
386 mony in court in furtherance of this section, shall be liable in any
387 civil or criminal action by reason of such notification or disclo-
388 sure of information.
389 §7. PROTECTIVE SERVICES; APPOINTM ENT OF
390 CONSERVATOR OR GUARDIAN; EMERGENCY SERVICES.
391 The commission, acting through state agencies as designated by
392 the commission within the executive office of health and human
393 services, including DMH, DMR and MRC, for the purpose of fur-
394 nishing protective services, shall, as necessary to prevent further
395 abuse in cases investigated by said commission:
396 (a) furnish protective services to a disabled person either with
397 his consent or with the consent of his legal guardian; or
398 (b) petition the court for appointment of a conservator or
399 guardian or for issuance of an emergency order for protective
400 services as provided in section eight.
401 §8. PETITION OF INCAPACITY; HEARING; EMERGENCY
402 ORDER VACATION OR MODIFICATION OF ORDERS.
403 (a) If the commission, the designated protective service state
404 agency, a member of the disabled person’s immediate family or
405 his caretaker has reasonable cause to believe that a disabled
406 person is suffering from serious abuse and the likelihood of
407 serious harm to the disabled person exists, by reason of his
408 inability or refusal to consent to the provision of protective serv-
409 ices, then said commission, designated state agency or person may
410 petition the probate court for an examination of such disabled
411 person to determine his capacity to consent to the provision of
412 protective services. If, after a recitation under oath by the peti-
413 tioner of the facts of the condition of the disabled person who is
414 the subject of the petition, the court is satisfied that there is rea-
415 sonable cause to believe that the disabled person is suffering from
416 abuse or that the immediate provision of protective services is
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417 necessary to avoid the likelihood of serious harm to the disabled
418 person, a probate court justice may issue a precept to bring such
419 disabled person before the court.
420 Upon the appearance of the disabled person before the court.
421 the court shall have him examined by a qualified psychiatrist or
422 psychologist. If said psychiatrist or psychologist reports that the
423 disabled person lacks the capacity to consent to the provision of
424 protective services, the court may order the provision of protec-
425 tive services on an emergency basis. The court shall order only
426 those services necessary to remove the conditions creating the
427 emergency and shall specifically designate the authorized services
428 in its order. The order for emergency protective services shall
429 remain in effect for a period not to exceed seventy-two hours. At
430 the end of said seventy-two hour period, the court shall hold a
431 hearing on the matter. The Court shall give notice to the disabled
432 person who is the subject of the petition at least twenty-four hours
433 prior to the hearing. The disabled person who is the subject of the
434 petition shall have the right to be present, be represented by
435 counsel, present evidence and examine and cross-examine wit-
436 nesses. If the disabled person who is the subject of the petition is
437 indigent, the court shall appoint counsel to represent such disabled
438 person. If the court determines that the disabled person lacks the
439 capacity to waive the right to counsel, the court shall appoint a
440 guardian ad litem to represent the interests of such disabled
441 person. If, after hearing, the court determines, based upon a pre-
442 ponderance of the evidence, that such disabled person has been
443 abused, is in need of protective services and lacks the capacity to
444 consent, and that no other person who is authorized to consent is
445 available or willing to consent, the court may appoint a conser-
446 vator, guardian, or other person authorized to consent to the provi-
447 sion of protective services; provided however, that the court shall
448 establish the least restrictive form of fiduciary representation that
449 will satisfy the needs of such disabled person. In addition to or in
450 the alternative, the court may issue an order requiring the provi-
451 sion of services. The order shall contain a specific description of
452 the services to be provided and insure that the least restrictive
453 alternatives are utilized.
454 (b) The court shall not order an institutional placement or
455 change of residence unless it finds that no less restrictive alter-
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456 native will meet the protective service needs of the disabled
457 person. No disabled person may be committed to a mental
458 health facility pursuant to this section. The disabled person or
459 his court appointed representative, said commission, or desig-
460 nated state agency may petition to have any order issued pur-
461 suant to subsection (a) set aside or modified at any time.
462 (c) The courts of the commonwealth are authorized to issue
463 warrants for access to a disabled person upon application of the
464 commission or any state or local law enforcement officer, where
465 there is a reasonable suspicion that a disabled person is subjected
466 to abuse and access to such disabled person has been denied
467 unreasonably to the commission or such law enforcement officers
468 for the purpose of investigating the allegation of abuse.
469 §9. ABUSE OF DISABLED UNDER STATE CARE;
470 INVESTIGATION AND HEARING; WITNESSES.
471 If. upon completion of an investigation of a report of abuse of a
472 disabled person whose caretaker is a state agency there is reason-
473 able cause to conclude that such abuse did occur, or whenever,
474 upon its own motion, the commission determines that a formal
475 investigation is necessary to ascertain the scope and remedy of
476 systemic issues impacting upon abuse of disabled persons whose
477 caretaker is a state agency, the commission may, upon a majority
478 vote, initiate a formal investigation, including a hearing if so
479 determined to be necessary, to determine the nature and the extent
480 of such abuse or such systemic issues and what recommendations,
481 if any, should be made to remedy such abuse or such systemic
482 issues. Testimony in commission proceedings may, in the discre-
483 tion of the commission, be recorded and taken under oath. The
484 commission may, in its discretion, permit any party to testify, to
485 call and examine witnesses, to introduce evidence and to cross-
486 examine witnesses. Before testifying, all witnesses shall be given
487 a copy of the procedures governing the commission proceedings.
488 Each witness shall be entitled to be represented by counsel and
489 may refuse to submit evidence or give testimony if such evidence
490 or testimony could tend to incriminate him. All proceedings of the
491 commission shall be public unless the commission votes to go into
492 executive session.
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493 §10. COMPLETION OF INVESTIGATION; REPORTS;
494 CRIMINAL REFERRALS; REPORTS OF MISCONDUCT.
495 Upon the completion of any investigation, including but not
496 limited to a formal investigation conducted pursuant to section
497 nine, the commission shall:
498 (a) issue a written report and refer the same to the appro-
499 priate state agency. Such report shall contain findings of fact
500 concerning the alleged occurrence of abuse that was the sub-
501 ject of the investigation, together with a finding as to whether
502 or not such abuse did occur and, if so, recommendations as to
503 what actions are necessary to remedy the causes of such abuse
504 or to prevent its reoccurrence;
505 (b) refer any matters for which there is reason to believe that a
506 crime has been committed to the attorney general, the United
507 States attorney or the district attorney for the county wherein such
508 crime was committed;
509 (c) refer any matters for which there is reason to believe that
510 employee misconduct has occurred to the state agency employing
511 such person for possible imposition of disciplinary measures in
512 accordance with the requirements of any applicable law, regula-
513 tion or collective bargaining agreement;
514 (d) refer any matters for which there is reason to believe that
515 misconduct has occurred by a contractor with a state agency or by
516 such contractor’s agent, to the state agency contracting with such
517 party for possible termination of such contract or for such other
518 action as may be deemed appropriate by such state agency; or
519 (e) refer any matters for which there is reason to believe that
520 professional misconduct has occurred to the state agency having
521 jurisdiction over such professional for possible imposition of dis-
522 ciplinary measures in accordance with the requirements of any
523 applicable law or regulation.
524 §11. REPORTERS OF ABUSE; LIABILITY; PRIVILEGED
525 COMMUNICATIONS; PENALTY.
526 Except when prevented by the constraints of professional privi-
527 lege as hereinafter provided, mandated reporters shall notify the
528 commission orally of any reportable condition immediately upon
529 becoming aware of such condition and shall report in writing
530 within forty-eight hours after such oral report.
531 Mandated reporters who have a reasonable suspicion that a dis-
532 abled person has died as a result of a reportable condition shall
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533 immediately report such death to the commission, to the district
534 attorney for the county in which such death occurred and to the
535 medical examiner as required by section six of chapter thirty-eight
536 (M.G.L. c.38, §6).
537 Any person may file a report if such person has a reasonable
538 suspicion that a disabled person is suffering from abuse or has
539 died as a result thereof.
540 Notwithstanding the provisions of any general or special law to
541 the contrary, the commissioners of mental retardation, mental
542 health, the disabled persons protection commission and the
543 Massachusetts rehabilitation commission shall report cases of
544 abuse which constitute a crime under the General Laws including,
545 but not limited to, all cases in which a person with a disability
546 has died, has been the victim of a violation of sections 13F, 13H,
547 13K, 22 or 24 of chapter 265 of the General Laws, section 30 of
548 chapter 266 of the General Laws, section 35 of chapter 272 of the
549 General Laws, or section three or seven of chapter 272 of the
550 General Laws, has suffered serious bodily injury as the result of a
551 pattern of repetitive actions or inactions by a caretaker and all
552 other matters which are reported to departmental personnel by
553 mandated reporters or other employees who have contact with dis-
554 abled persons in residential, day or other settings, to the special
555 investigative unit established under paragraph (h) of section 3 of
556 this chapter which shall conduct an initial investigation and pur-
557 suant to the provisions of section five of this chapter immediately
558 refer such cases to the office of the appropriate district attorney.
559 Said special investigative unit shall be designated as the sole, pri-
560 mary investigator in such criminal abuse cases.
561 No mandated reporter shall be liable in any civil or criminal
562 action by reason of submitting a report. No other person making a
563 report shall be liable in any civil or criminal action by reason of
564 submitting a report if such report was made in good faith; pro-
565 vided, however, that no person who abuses a disabled person shall
566 be exempt from civil or criminal liability by reason of their
567 reporting such abuse.
568 No privilege established by section one hundred and thirty-five
569 of chapter one hundred and twelve (M.G.L. c. 112, §135), by
570 section twenty or twenty B of chapter two hundred and
571 thirty-three (M.G.L. c.233, §20 or §20B), by court decision or by
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professional code relating to the exclusion of confidential commu
nications and the competency of witnesses may be invoked to 
prevent a report of abuse by a mandated reporter or in any judicial 
action arising out of a report made pursuant to this chapter; 
provided, however, that a mandated reporter need not report an 
otherwise reportable condition if the disabled person invokes a 
privilege, established by law or professional code, to maintain the 
confidentiality of communications with such mandated reporter.

Any person required by this section to make oral and written 
reports, who fails to do so, shall be punished by a fine of not more 
than five thousand dollars.

§12. RETALIATION FOR REPORTING ABUSE; PENALTY.
No person shall discharge or cause to be discharged or other

wise discipline or in any manner discriminate against or thereafter 
take any other retaliatory action against any employee, client, or 
other person for filing a report with the commission or testifying 
in any commission proceeding, or providing information to the 
commission or any department in the executive office of health 
and human services, in the course of an investigation of alleged 
abuse of a disabled person. Any person who willfully violates the 
provisions of this section shall be punished by a fine of not more 
than five thousand dollars or by imprisonment for not more than 
one year, or both. In addition, any person who takes such prohib
ited action against any employee, client or other person shall be 
liable to said employee, client or other person for treble damages, 
costs and attorney’s fees. Any person who willfully provides the 
commission or a designated investigating agency with false infor
mation in the course of any investigation shall not be afforded the 
protections of the provisions of this section.

§13. SCOPE OF CHAPTER, DELAY OR DEFERRAL OF 
INVESTIGATION.

Nothing in this chapter shall be construed to be a limitation of 
the powers and responsibilities assigned by law to other depart
ments or agencies; nor shall this chapter be construed to relieve 
any such department or agency of its obligations to respond 
appropriately to alleged incidents of abuse, subject to the deferral 
of investigations as set forth in section five of this chapter. If the 
commission determines that a formal investigation under section 
nine, or an investigation under sections five and six, would
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611 duplicate or interfere with an ongoing investigation by law
612 enforcement officials concerning possible criminal conduct
613 arising out of the same conduct, it may, in consultation with the
614 secretary of health and human services, delay or defer such formal
615 investigation. Such investigations may be delayed or deferred by
616 the commission only after it has determined:— that the health and
617 the safety of clients of state agencies will not be adversely
618 affected thereby.; and that the commission’s ability to conduct a
619 later investigation will not be unreasonably impaired. The corn-
620 mission shall monitor the progress of such other investigations in
621 order to determine when or whether the commission’s own inves-
622 tigation of the alleged incident of abuse should be initiated
623 or resumed.
624 § 14. REPORTS OF DEATHS OF DISABLED PERSONS.
625 Upon the death, regardless of cause, of any disabled person
626 whose caretaker was a state agency or an agency of any sub-
627 division of the commonwealth or a private agency contracting
628 with the commonwealth, said caretaker agency shall immediately
629 orally notify the commission and local law enforcement officials
630 of such death, and shall forward to the commission and local law
631 enforcement officials a written report of such death within twenty-
632 four hours of the death. Said report shall contain the name and
633 address of the disabled person, the name and address of the
634 caretaker agency, and the facts and circumstances of the death.
635 The commission shall take all appropriate measures regarding the
636 report pursuant to its authority under this chapter, including inves-
637 tigating the death, and shall determine whether the cause of death
638 is related to abuse. If it is determined that the death is related to
639 abuse, the commission shall conduct further investigation, or
640 shall oversee further investigation, pursuant to the provisions of
641 this chapter.
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