
HOUSE No. 2211
By Mr. Petersen of Marblehead, petition of Douglas W. Petersen

and other members of the General Court for legislation to control air
pollution in the Commonwealth. Natural Resources and Agriculture.

In the Year Two Thousand and One

An Act to promote clean air in the commonwealth

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. The Legislature finds that air quality in the
2 Commonwealth is essential to the health and well-being of its
3 citizens, that electric generating facilities are a major source of
4 air pollution, and that application of unequal pollution control
5 standards between old and new facilities unfairly favors dirtier
6 facilities over those which meet modern pollution standards.
7 Furthermore, the legislature finds that the arrival of competition in
8 electricity markets is served by leveling the playing field amongst
9 electric generators by imposing the same state requirements on all

10 facilities. Finally, the legislature finds that the benefits of
11 improved air quality for all citizens far outweigh the burdens
12 placed on individual owners of generating plants which emit pol-
-13 lution at rates well above those required for new plants.
14 In addition, the Legislature finds that statewide energy effi-
-15 ciency programs contribute to the general welfare through low-
-16 ering consumer costs and reducing overall demand for polluting
17 non-renewable energy sources. The Legislature finds that the
18 introduction of competitive electricity markets has the potential to
19 severely undermine improvements in energy efficiency and that
20 the state must play a critical role in ensuring increased support for
21 such programs in order to provide economic and environmental
22 benefits to all citizens.
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1 SECTION 2. Chapter 111 of the General Laws, as appearing in
2 the 1998 Official Edition, is hereby amended by inserting after

3 section 142 N the following section
4 Section 1420. (a) As used in this section, the following words
5 shall have the following meanings unless the context clearly
6 requires otherwise:
7 “Best Available Control Technology” refers to an emission lim-
-8 itation based on the maximum degree of reduction of any regu-
-9 iated air contaminant emitted from or which results from any

10 regulated facility which the Department of Environmental
11 Protection, on a case-by-case basis taking into account energy,
12 environmental, and economic impacts and other costs, determines
13 is achievable for such facility through application of production
14 processes and available methods, systems and techniques for con-

-15 trol of each such contaminant. The best available control tech-
-16 nology determination shall not allow emissions in excess of any
17 emission standard established under the New Source Performance
18 Standards and National Emissions Standards for Hazardous Air
19 Pollutants and may include a design feature, equipment specifica-
-20 tion, work practice, operating standard or any combination
21 thereof.
22 “Commissioner” refers to the Commissioner of the Department
23 of Environmental Protection.
24 “Department” refers to the Department of Environmental
25 Protection.
26 “DTE”, the Massachusetts Department of Telecommunications
27 and Energy.
28 “Division”, the Massachusetts Division of Energy Resources.
29 “Electric generator”, a person, or other entity generating elec-
-30 trie energy.
31 (b) By January 1, 2003, the Department shall establish air pol-
-32 lution standards for each generating facility greater than 50
33 Megawatts of nameplate capacity located within the
34 Commonwealth of Massachusetts and which generates electric
35 power through the combustion or utilization of fossil fuels. The
36 provisions of this section shall not apply to any generating facility
37 that, since January 1, 1990, has been determined by the depart-
-38 ment to have achieved best available control technology as
39 defined in this section and the lowest achievable emission rate as
40 defined in the federal Clean Air Act.
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41 The department shall establish an annual cap on air emissions
42 for nitrogen oxides and sulfur dioxide for each facility subject to
43 the requirements of this section. The emissions cap shall restrict
44 total annual emissions from the entire facility. The emissions cap
45 shall be determined by multiplying the average megawatt hour
46 production from each facility for the three highest years of pro-
-47 duction during the period from 1995 through 1998 times the
48 allowable emissions rate in effect for the upcoming year.
49 The allowable emissions rate for each facility shall be deter-
-50 mined by the Department no later than January 1, 2002. The
51 Department shall define the rate as a maximum permissible quan-
-52 tity of emissions per unit of electrical output. The rate shall be
53 equivalent to the Best Available Control Technology defined in
54 this section for sulfur dioxide and nitrogen oxides, provided that
55 the allowable emissions rate in any given year shall not exceed
56 one and a half pounds per megawatt hour for nitrogen oxides or
57 three pounds per megawatt hour for sulfur dioxide. The
58 Department may add additional pollutants to the annual emissions
59 cap if it is determined that such pollutant poses a hazard to the cit-
-60 izens of the Commonwealth.
61 The Department shall apply the allowable rate solely through
62 the establishment of an annual emissions cap. The cap shall be set
63 in advance of each year by the Department and revised annually.
64 No facility shall be permitted to exceed this emissions cap in a
65 given year unless granted a waiver by the Commissioner of the
66 Department of Environmental Protection. Prior to granting such a
67 waiver, the Commissioner shall require public notice and com-
-68 ment on each request. The Commissioner shall not issue such a
69 waiver unless it is determined that failure to do so would lead to a
70 shortage of electricity for citizens of the Commonwealth. Any
71 waiver granted shall last for no longer than one year and shall
72 specify a limit on emissions during the period of effectiveness. If
73 a facility receives a waiver, then the Department shall exclude
74 data from the year in which a waiver was received in conducting
75 any calculations for the determining subsequent year caps.
76 No facility shall be permitted to meet its obligations under this
77 cap through any system of tradable credits, marketable permits or
78 emissions allowances established under state or federal law or
79 regulation. No banking of emissions reductions in a previous year
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may be used to demonstrate compliance in a subsequent year.
Facilities may sell excess emissions credits generated by compli-
ance with the annual emissions cap.

80

81
82
83 All generating facilities subject to regulation under this section

shall be subject to a best available control technology review by
the department for particulates and mercury emissions in 2002.
The department, when conducting such reviews, shall require all
facilities to implement the best achievable reductions of particu-
lates and mercury emissions through the adoption of production
processes, systems, technologies or techniques for control. Should
the department determine that no technology or process is commer-
cially available to achieve substantial reductions of either particu-
lates or mercury emissions, or both, the department shall conduct
additional reviews in 2005 and 2008. Once the department deter-
mines that the facility shall make significant reductions in particu-
lates and/or mercury emissions, the facility shall be exempt from
further reviews with respect to the particular pollutant.
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94
95

96
97 The department is hereby directed to co-ordinate with other

states in the northeastern United States to establish a regional cap
on carbon dioxide emissions from electric generating facilities at
an amount seven percent below 1990 emissions from such facili-
ties. Such coordination shall include an effort to implement the
cap through a regional generation performance standard.

98
99

100
101
102
103 The Department shall issue all necessary rules and regulations

to implement these requirements. Nothing in this section shall be
construed to preclude the Department from implementing regula-
tions which require additional emissions reductions at these facili-
ties or at other facilities excluded from this definition.

104
105
106
107

1 SECTION 3. Chapter 25 of the General Laws, as appearing in
2 the 1998 Official Edition, is hereby amended by striking
3 section 19 and replacing it with the following:—
4 Section 19. Beginning on January 1. 2003 and continuing until
5 March 1, 2010, the department of telecommunications and energy
6 resources is authorized and directed to require a mandatory charge
7 of 3 mills ($0.0003) per kilowatt-hour for all consumers of the
8 commonwealth, except those served by a municipal lighting plant.
9 to fund energy efficiency activities, including, but not limited to.

10 demand-side management programs; provided, however, that in
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11 authorizing such programs the department shall ensure that they
12 are delivered in a cost-effective manner utilizing competitive pro-
-13 curement processes to the fullest extent practicable. At least 20
14 percent of the amount expended for residential demand-side man-
-15 agement programs by each distribution company in any year, and
16 in no event less than the amount funded by a charge of 0.25 mills
17 per kilowatt-hour, shall be spent on comprehensive low-income
18 residential demand-side management and education programs. A
19 distribution company shall not be allowed to assess any other
20 charge relative to energy efficiency programs which would exceed
21 the levels permitted herein. The low-income residential demand-
-22 side management and education programs shall be implemented
23 through the low-income weatherization and fuel assistance pro-
-24 gram network and shall be coordinated with all gas and distribu-
-25 tion companies in the Commonwealth with the objective of
26 standardizing implementation. On March 1, 2010, the division of
27 energy resources shall, in order to determine if energy investments
28 shall continue beyond that time, review then-current market bar-
-29 riers, experience with competitive markets, and related environ-
-30 mental and economic goals. If said division determines that the
31 continued operation of the programs delivers cost-effective energy
32 efficiency services, said division shall file, with the clerk of the
33 house of representatives of the general court, legislation to extend
34 for a time certain the authorization contained herein for such a
35 charge to fund energy efficiency activities.
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