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HOUSE No. 3540
By Mr. Marzilli of Arlington, petition of J. James Marzilli, Jr., and

Benjamin Swan for legislation to further regulate the sale and distrib-
ution of tobacco products. Health Care.

)t Commontoealtf) of iflassactjuSEtts

In the Year Two Thousand and One

An Act relative to the sale and distribution of tobacco
PRODUCTS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 111 of the General Laws is hereby
2 amended by inserting after Section 31E the following section:—
3 Section 3IF.
4 (a) “Proof of age” a driver’s license or other photographic
5 identification issued by a governmental entity that describes the
6 individual as eighteen years or older, contains a photograph of the
7 individual and appears valid on its face.
8 “Self service display” any item that permits a consumer to
9 remove and purchase tobacco products without the retailers direct

10 assistance.
11 “Tobacco product” cigarettes, chewing tobacco, smokeless
12 tobacco, cigars, pipe tobacco and any other product which contains
13 tobacco in any of its forms and is intended for human consumption.
14 “Year” calendar year or fiscal year as determined by the
15 local board for period of issuance of permit.
16 (b) No person or entity shall sell tobacco products at retail
17 without first obtaining a retail tobacco products dealer permit
18 from the board of health of the city or town in which such prod-
-19 ucts are to be sold for each place of business or premises where
20 tobacco products are to be sold. The Board shall issue a retail
21 tobacco products dealer permit to any qualified retailer as set forth
22 herein. Permits shall be valid for a period of one year. An applica-
-23 tion for such permit shall include the name under which the appli-
-24 cant transacts or intends to transact business, and the address of
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25 the location of the applicant’s business and shall be in such form
26 and contain such other information as the board of health may rea-
-27 sonably require. If the applicant has or intends to have more than
28 one place of business dealing in tobacco products within the city
29 or town, a separate application must be made for each place of
30 business. If the applicant is a firm or an association, the.applica-
-31 tion must set forth the names and addresses of the persons consti-
-32 tuting the firm or association; if the application is a corporation,
33 the application must set forth the names and addresses of the prin-
-34 cipal officers of the corporation. The Board of Health shall estab-
-35 lish the fee in an amount sufficient to meet the costs incurred in
36 issuing the permit, but in any event such fee shall be not less than
37 thirty-five dollars and not be greater than seventy-five dollars.
38 The Board shall review each application and shall issue said
39 permit in a timely fashion provided that the applicant provides all
40 information requested, and that the Board determines the appli-
-41 cant is qualified upon reviewing up to three years of the appli-
-42 cant’s history after the effective date of this act, if any, of
43 compliance with this and other laws prohibiting illegal tobacco
44 sales to minors in the Board’s jurisdiction. The permit shall be
45 deemed issued by the Board of Health if within 30 days of appli-
-46 cation the Board fails, in writing to request additional information,
47 to grant written approval or to deny the permit for failure to pro-
-48 vide the proper information as required herein or for a repeated
49 pattern of failure to comply with this and other laws prohibiting
50 illegal tobacco sales to minors.
51 All such permits shall be renewed annually on application as
52 herein provided, subject to review and approval of an applicant’s
53 record of compliance with this and other laws prohibiting illegal
54 tobacco sales to minors. The proceeds of the fee shall be paid to
55 the city or town in which the dealer is located.
56 No permits shall be issued to applicants who are less than eigh-
-57 teen years old or to corporations or other entities where the
58 majority of the officers are less than eighteen years old.
59 Upon approval of an application for a permit, the Board of
60 Health shall issue to the applicant a permit for the place of busi-
-61 ness or premises specified in the application. A permit is valid
62 only for the person or entity in whose name the permit is issued
63 and for the place designated in the permit, and may not be
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assigned or transferred. The permit shall be conspicuously dis-
played at all times at the place for which it is issued.

64
65

(c) The Board of Health may use persons under eighteen years
of age, with the written consent of a parent or legal guardian, in
inspections to determine if sales of tobacco products are being
made to persons under eighteen years of age. The manner in

which such inspections are conducted shall be subject to prior
approval by the Board and shall be conducted in a manner consis-
tent with regulations promulgated by the Department of Public
Health.
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(d) Illegal tobacco sales;74
(1) It is unlawful for any person or entity to sell cigarette prod-

ucts other than in an unopened package originating with the man-
ufacturer that bears the state tax stamp and health warning
required by law and contains not fewer than twenty cigarettes. It
is unlawful to sell tobacco products to any person under the age of
eighteen. It is unlawful for any retail tobacco products dealer to
sell cigarettes below the lawful minimum price as established
under clause (i) of this section.
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83 (e) Retail tobacco products dealers, administrative penalties;

The Board of Health may assess and accept fines for violations
of (b), (d), (f), (g), (h) and (i) of this section. Fines shall be one
hundred dollars for the first offense, two hundred dollars for the
second offense, and three hundred dollars for the third and subse-
quent offenses in any eighteen consecutive months, except pro-
vided as follows;
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90 (1) Sale of tobacco products by the owner of a retail establish-

ment to whom no permit has been issued or whose permit has
been suspended or revoked, or by his agent, shall be punishable
by fine of three hundred dollars for the first two offenses. A third
offense shall result in the suspension of the owner’s retail license
issued in accordance with section sixty-seven of Chapter sixty-
two C;
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97 (2) The Board shall suspend, for a period not to exceed ten

days, the permit of a retailer who has four violations of (d) of this
section occurring in any eighteen consecutive month period after
the effective date of this act;

98
99

100
101 (3) The Board shall suspend, for a period not less than ten days

nor more than twenty days, the permit of a retailer who has five
violations of (d) of this section occurring in any eighteen month
period after the effective date of this act;

102
103
104
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(4) The Board shall suspend, for a period not less than twenty
days nor more than thirty days, the permit of a retailer who has six
or more violations of (d) of this section occurring in any eighteen
month period after the effective date of this act;

105
106
107
108

(5) The Board shall notify the permit holder, in writing, within
three days of a violation. Any additional violations occurring
within ten days of the violation for which first notice is sent shall
be considered a single violation for purposes of calculating fines
and suspensions unless said notice is delivered to the permit
holder, by hand, by the Board or its agent, in fewer than ten days.
The Board of Health may suspend the imposition of any penalty
against a person, dealer, or employee for violations of paragraphs
(b), (f), (g) and (h) conditioned upon the dealer’s compliance with
terms and conditions the Board of Health may consider appro-
priate, including participation in responsible retailer training con-
sistent with (g) of this section, or if the dealer can demonstrate
that his/her employees have received responsible retailer training
consistent with said paragraph (g), or for any other circumstances
the Board would deem appropriate.
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In addition to any fine issued to a dealer, the Board may also
fine employees of dealers who sell tobacco products to minors or
violate the provisions of clauses (b), (d), and (f) of this section.

124
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Fines shall be $lOO for the first offense, $2OO for the second
offense and $3OO for the third and subsequent offenses in any
year. The Board may also issue fines to those who purchase
tobacco products on behalf of an individual under the age of 18 or
to those who attempt to purchase using false proof of age. Fines
shall be $lOO for the first offense, $2OO for the second offense and
$3OO for the third and subsequent offenses in any year. The Board
may also require those under the age of 18 who purchase or
attempts to purchase tobacco products to attend a smoking cessa-
tion course. All penalties under this Section may be appealed
directly to the full Board of Health.
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133
134

36

Boards of Health that suspend a retailers permit under the pro-
visions of paragraphs (2), (3), (4), and (5) of clause (e) must first
provide written notice to the permit holder of its intent to suspend
the retail tobacco products dealer permit. Said notice shall contain
the reasons for the suspension and establish a time and date for a
hearing. The date of the hearing shall be no earlier than seven
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144 days after the date of said notice. The permit holder shall have the
right to be heard at said hearing and shall be notified of the Board145

146 of Health’s decision and,reason(s) therefore in writing within 30
147 days of said hearing. Any decision of the Board of Health may be
148 appealed by any aggrieved party to the district court.
149 (f) Proof of age;
150 Each dealer or dealer’s agent shall require proof of age of a
151 purchaser through driver’s license or other photographic identifi-
152 cation issued by a governmental entity indicating the person is at
153 least 18 years of age. Such identification is not required for per-
154 sons who reasonably appear to be at least 27 years of age. A pur-
155 chaser who provides valid proof of age on a previous visit to the
156 store need not be required to provide proof for each subsequent
157 visit. Reasonable reliance on the appearance of the purchaser shall
158 not be a defense to any action for such violations. Reasonable
159 reliance on the proof of age shall exempt the dealer, or dealer’s
160 employee, from any penalties for violation of this paragraph
161 (g) Responsible Retailing and Training;
162 No person shall sell tobacco products, at retail, without first
163 being trained in the legal sale of tobacco products. Training shall
164 teach employees what constitutes a tobacco product, legal age of
165 purchase, acceptable identification, how to refuse a direct sale to a
166 minor or secondary sale to an adult, and all applicable laws on
167 tobacco sales and distribution. Dealers shall maintain records indi
168 eating that the provisions of this section were reviewed with all
169 employees who conduct or will conduct tobacco sales. Each
170 employee who sells or will sell tobacco products shall sign an
171 acknowledgment form attesting that the provisions of this section
172 were reviewed with him/her. Each form shall be maintained by the
173 retailer for as long as the employee is so employed and for no less
174 than one year after termination of employment
175 (h) Signage;
176 Each retailer shall conspicuously post a sign that contains the
177 following language: “It is unlawful to sell tobacco products to any
178 person under the age of eighteen. Retailer must legally require
179 proper identification
180 (i) Min imum Retail Price of Cigarette
181 In order to protect the public health and curb sales of cigarettes
182 to minors, the commissioner shall establish a minimum retail price
183 for cigarettes that shall be the minimum price that all retailers
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184 must charge customers for cartons or packs. Said minimum retail
185 price shall be equal to the minimum retail price of cigarettes as
186 certified by the commissioner of revenue under the provisions of
187 Chapter 64c, section 13. Nothing in this section shall be construed
188 to prohibit retailers from charging more than the minimum retail
189 price for cigarettes.
190 (j) The Department of Public Health shall promulgate such
191 rules and regulations as may be necessary to implement the provi-
-192 sions of this act. The Board of Health and its agents who are
193 responsible for enforcing provisions of this Section shall do so
194 consistent with any guidelines promulgated by the Department of
195 Public Health.

1 SECTION 2. Nothing in this act shall be construed to prohibit
2 the passage or enforcement of any other law, ordinance, by-law or
3 regulation to restrict the sale or distribution of tobacco products to
4 minors.

1 SECTION 3. Persons or entities regulated under the provisions
2 of this act shall not be prosecuted for violations of Chapter 270,
3 sections 6 and 7of the GeneralLaws.
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