
HOUSE No. 4378

The committee on Natural Resources and Agriculture, to whom
was referred the petition (accompanied by bill, Senate, No. 1082) of
Stephen F. Lynch for legislation to establish an appeals board within
the Executive Office of Environmental Affairs to ensure efficient and
professional adjudicatory appeals of permit and enforcement deci-
sions, reports recommending that the accompanying bill (House,
No. 4378) ought to pass.

For the committee.

ROBERT M. KOCZERA,

)e Commontoealtf) of iHassactjusctts

HOUSE OF REPRESENTATIVES,
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In the Year Two Thousand and One

An Act providing for the establishment of an environmental
APPEALS BOARD WITHIN THE EXECUTIVE OFFICE OF ENVIRONMENTAL
AFFAIRS.

1 Whereas, The deferred operation of this act would tend to defeat
2 its purpose, which is to ensure that all adjudicatory appeals of permit
3 and enforcement decisions made by agencies within the executive
4 office of environmental affairs are resolved fairly, professionally and
5 efficiently, therefore it is hereby declared to be an emergency law,
6 necessary for the immediate preservation of the public convenience.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 21A of the General Laws is hereby amended by adding
2 the following section:
3 Section 21. Environmental appeals board.
4 (1) There is hereby established within the executive office of
5 environmental affairs an environmental appeals board, under the
6 direction of a chief administrative law judge who shall be
7 appointed by the secretary of the executive office of environ-
-8 mental affairs with the approval of the governor.
9 (2) The chief administrative law judge of the environmental

10 appeals board:
11 (a) shall have been a member of the bar of the commonwealth
12 for at least five years prior to his or her appointment;
13 (b) shall have served as a full-time judge, magistrate, adminis-
-14 trative law judge or other presiding officer for at least two years
15 prior to his or her appointment and, prior to such service, shall
16 have had substantial experience trying cases in courts and/or in
17 administrative agencies;
18 (c) shall hear and decide as an administrative law judge, or
19 shall assign for hearing and decision to other administrative law
20 judges appointed to the environmental appeals board, any of the
21 appeals listed in subsections five, six, and seven of this section;
22 and
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23 (d) shall have no financial interest in any matter in which he or
24 she acts as an administrative law judge.
25 (3) The environmental appeals board shall employ, as full-time
26 employees, no less than five full-time administrative law judges,
27 in addition to the chief administrative law judge, to hear the
28 appeals listed below in subsections five, six, and seven of this
29 section.
30 (a) Subject to acceptance by each of them in writing of such
31 transfer to the environmental appeals board, the board’s adminis-
-32 trative law judges and chief administrative law judge shall be ini-
-33 tially the persons who, on October 1, 2000, were serving as
34 administrative law judges and chief administrative law judge,
35 respectively, in the office of administrative appeals of the depart-
-36 ment of environmental protection, all of whom are members of the
37 bar of the commonwealth.
38 (b) Each administrative law judge and the chief administrative
39 law judge of the environmental appeals board shall have no finan-
-40 cial interest in any matter in which he or she acts as an administra-
-41 tive law judge.
42 (4) The environmental appeals board shall employ, as full-time
43 employees, at least one full-time chief clerk; at least one assistant
44 clerk; and at least one chief paralegal having at a minimum a
45 diploma or certificate in paralegal studies to enable the board to
46 discharge its responsibilities, which shall include answering in a
47 timely, accurate and candid manner the inquiries of parties, their
48 authorized representatives, and members of the public about the
49 status of appeals pending before the board and decisions issued by
50 the board.
51 (a) The chief clerk shall be initially, subject to her acceptance
52 of said position in writing to the board, the person who, on
53 October 1, 2000, was serving as the docket clerk in the office of
54 administrative appeals of the department of environmental
55 protection.
56 (5) The environmental appeals board shall hear and determine,
57 in a written recommended decision issued by the chief administra-
58 tive law judge or by an administrative law judge, any and all
59 appeals pursuant to chapter thirty A of the general law
60 actions by and decisions of the department of environmental pr
61 tection, which include, but are not limited to, the following:
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62 (a) any and all appeals of wetlands-related actions taken and
decisions issued by the department of environmental protection
pursuant to section forty of chapter one hundred thirty-one of the
general laws and/or any implementing regulations, including but
not limited to superseding orders of conditions and superseding
denial orders, superseding determinations of applicability, super-
seding orders of resource area delineation, variances, any and all
modifications, amendments or extensions of any of the foregoing,
and enforcement orders;

63
64
65
66
67
68
69
70

(b) any and all appeals of licenses, including draft waterways
licenses, or related determinations, including waterways determi-
nations of applicability, issued by the department of environ-
mental protection pursuant to chapter ninety-one of the general
laws and/or any implementing regulations, and any and all appeals
of enforcement orders issued by the department of environmental
protection pursuant to said chapter ninety-one and/or any imple-
menting regulations;

71
79

i

74
75
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(c) any and all appeals of permits, permit denials, certifications,
certification denials, or enforcement orders issued by the depart-
ment of environmental protection pursuant to chapter twenty-one
of the general laws and/or any implementing regulations, pursuant
to section four hundred one of the federal clean water act and/or
implementing regulations, or pursuant to title five of the state
environmental code;
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(d) any and all appeals of permits, permit denials or enforce-
ment orders issued by the department of environmental protection
pursuant to chapters thirteen or twenty-one A of the general laws
and/or any implementing regulations;

86
87
88
89

(e) any and all appeals of permits, permit denials or enforce-
ment orders issued by the department of environmental protection
pursuant to chapter twenty-one C of the general laws and/or any
implementing regulations;

90
91
92
93

(f) any and all appeals of permits, permit denials, liens, tier
classifications or enforcement orders issued by the department of
environmental protection pursuant to chapter twenty-one E of the
general laws and/or any implementing regulations;

94
95
96
97

(g) any and all appeals of permits, permit denials or enforce-
ment orders issued by the department of environmental protection
pursuant to chapter twenty-one G of the general laws and/or any
implementing regulations;

98
99

100
101
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102 (h) any and all appeals of permits, permit denials or enforce-
-103 ment orders issued by the department of environmental protection
104 pursuant to sections one hundred forty-two A through one hun-
-105 dred forty-two M of chapter one hundred eleven of the general
106 laws and/or any implementing regulations;
107 (i) any and all appeals of grants or denials by the department of
108 environmental protection of variances, or modifications of vari-
-109 ances, from one or more provisions of the department’s solid
110 waste regulations as set forth at section nineteen of part three hun-
-111 dred ten of the Code of Massachusetts Regulations; and
112 (j) any and all appeals of civil administrative penalties issued
113 by the department of environmental protection pursuant to section
114 sixteen of chapter twenty-one A of the general laws and/or any
115 implementing regulations.
116 (6) The environmental appeals board shall hear and determine,
117 in a written recommended decision issued by the chief administra-
-118 tive law judge or by an administrative law judge, all appeals of
119 determinations made by, disciplinary actions taken by, orders
120 issued by, or civil administrative penalties issued by, the board of
12! registration of hazardous waste site cleanup professionals.
122 (7) The environmental appeals board shall hear and determine,
123 in a written recommended decision issued by the chief administra-
-124 tive law judge or by an administrative law judge, such other
125 appeals as it may be designated to adjudicate by the secretary of
126 the executive office of environmental affairs.
127 (8) Each agency, board or commission whose actions are
128 appealable to the environmental appeals board shall give to each
129 person having the right to appeal a full, accurate, legible and
130 timely written notice of the right to appeal to the environmental
131 appeals board, and shall forthwith, upon receipt of a request of the
132 environmental appeals board, timely transmit to the board’s
133 docket clerk the documents and things constituting the record on
134 appeal.
135 (9) The conduct of proceedings before the environmental
136 appeals board shall be governed by the provisions of chapter
137 thirty A of the general laws and, in addition, by the standard rules
138 promulgated pursuant to section nine of said chapter thirty A or
139 by such substitute rules as the board shall promulgate pursuant to
140 section nine of said chapter thirty A. Consistent with the provi-
-141 sions of said chapter thirty A;



[JulyHOUSE No. 4378

142 (a) The environmental appeals board and each of its administra-
live law judges, including the chief administrative law judge, shall
ensure that each and every adjudicatory proceeding before it is
conducted in a manner that is impartial, fair, legally sound, effi-
cient, timely and professional

(b) No person shall seek to influence an administrative law
judge of the environmental appeals board, including the chief
administrative law judge, by means prohibited by law.

(c) No person shall communicate ex parte with an administra-
live law judge of the environmental appeals board, including the
chief administrative law judge, about any pending adjudicatory
proceeding; provided, that this prohibition shall not apply to dis-

154 cussions among the administrative law judges, or to conversations
155 between an administrative law judge and any clerk or paralegal of

the environmental appeals board regarding case administration156
157 matters or office administration matters including but not limited
158 to legal research, scheduling, docketing, the assembly and mainte-

nance of paper records, the preparation of records on appeal,159
responses to case status inquiries from parties or from the public,160
and the issuance of decisions, orders and notices.161

(d) No person shall engage in conduct intended to disrupt any162
adjudicatory proceeding before the environmental appeals board163

(e) No quota or similar expectation shall be established for any164
administrative law judge of the environmental appeals board,165
including the chief administrative law judge, that relates in any166
way to whether the administrative law judge’s rulings, decisions167
or other actions favor or disfavor the commonwealth, any agency168
of the commonwealth, or any political subdivision of the169

170 commonwealth
(f) In no event shall the salary, promotion, benefits, working171

conditions, case assignments or opportunities for employment or172
promotion of any administrative law judge of the environmental173
appeals board, including the chief administrative law judge, be in174
any way or to any degree based upon whether the administrative175
law judge’s rulings, decisions or other actions favor or disfavor176
the commonwealth, any agency of the commonwealth, or any177

178 political subdivision of the commonwealth, and the work of an
179 administrative law judge and of the chief admiadministrative law judge

of the environmental appeals board shall be evaluated only on the180
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basis of his or her performance, competence, objectivity, fairness,
productivity, diligence and temperament.

181
182

(g) Neither the executive office of environmental affairs, nor
any other agency, nor any person acting for or on behalf of any
agency shall order or otherwise direct any administrative law
judge of the environmental appeals board, including the chief
administrative law judge, whether directly or indirectly, to make
any finding of fact, to reach any conclusion of law, or to make or
recommend any specific disposition of any charge, allegation,
question or issue in any adjudicatory proceeding, except by way
of a written remand, reversal, or other decision on the record of
the proceeding; provided, however, that this provision shall not
preclude the chief administrative law judge from giving legal
advice or guidance to an administrative law judge where the chief
administrative law judge determines that such advice or guidance
is appropriate to assure the impartial, fair, legally sound, efficient,
timely and professional disposition of an adjudicatory proceeding.

183
184
185
186
187
188
189
190
191
192
193
194
195
196
197

(h) If the commissioner or other head of an agency, or a
designee, issues a decision that includes findings of fact or con-
clusions of law that conflict with the findings, conclusions or rec-
ommended decision of an administrative law judge of the
environmental appeals board, the commissioner or other head of
the agency or designee shall set forth in writing the reasons why
he or she made such conflicting findings, conclusions or decision.
He or she shall timely submit a copy of his or her decision to the
environmental appeals board for inclusion in the public record.

198
199
200
201
202
203
204
205
206
207 (10) The environmental appeals board and each of its adminis-

trative law judges, including the chief administrative law judge,
shall have full authority to summon witnesses, administer oaths,
issue orders including standing orders, notices, schedules and
decisions, and do such other things as are necessary to assure the
fair, just and efficient disposition of appeals before it, consistent
with the provisions of chapter thirty A of the general laws and
either the standard rules or the substitute rules promulgated pur-
suant to said chapter thirty A. Consistent with this authority, but
without limiting its exercise by inclusion or exclusion, the envi-
ronmental appeals board and each of its administrative law judges,
including the chief administrative law judge, may determine the
sufficiency of pleadings and order or allow their amendment,
modification or withdrawal, determine standing to appeal.

208
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216
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220
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221
m

intervene or participate in any appeal before the board, schedule
and conduct prehearing conferences and hearings, issue such
orders including but not limited to scheduling orders as may be
necessary to assure the just and efficient disposition of appeals
and of related disputes including but not limited to discovery dis-
putes and motion practice, decide nondispositive motions, decide
dispositive motions including motions to dismiss, motions for
summary decision and motions for a directed decision, order the
filing of prefiled direct and rebuttal testimony and exhibits, deter-
mine evidentiary burdens, determine the order of proceedings at
hearings, issue subpoenas requiring the production of books,
records and papers at any hearing or in any proceeding before the
board, issue orders striking or limiting testimony, issue orders lim-
iting or precluding filings, testimony or other evidence, and order
the filing of briefs, memoranda or requested rulings.

223
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228
229
230
231
232
233
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235
236 (11) The environmental appeals board shall assure full and fair

access by parties and by the public to its rules and standing orders
and to the decisions issued by its administrative law judges
including the chief administrative law judge by, among other
things and without limitation, making them available for copying
at reasonable cost, arranging for the publication of such materials
by law publishers and by law libraries, creating and maintaining a
complete archive of paper copies of such materials, creating and
maintaining a complete electronic archive of such materials, and
posting such materials in a timely manner to a site on the world
wide web.
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(12) Within nine months of the date of enactment, the executive
office of environmental affairs shall supply space, equipment,
technology, software, and services to the environmental appeals
board and its staff. The environmental appeals board and its staff
shall not be located on the same floor as the commissioner, deputy
commissioner, employees, managers, activities or records of any
agency, department, board, commission or program whose deci-
sions, determinations or actions may be appealed to the environ-
mental appeals board.
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