
HOUSE No. 1755
By Ms. Balser of Newton, petition of Ruth B. Balser and others for

legislation to establish an office of child advocacy for the purpose of
training court appointed attorneys and attorney-guardian ad litems for
certain children. The Judiciary.

(Cl)c Commontocaltl) of assac 1nisclls

An Act to establish an office of child advocacy.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 211 D of the General Laws, as appearing
2 in the 1998 Official Edition, is hereby amended and a new chapter
3 G.L. c. 21 IE is hereby created to supersede and repeal any grant
4 of jurisdiction over non-delinquent children, away from the Com-
-5 mittee for Public Counsel Services (CPCS) to the OFFICE OF
6 CHILD ADOVOCACY.

The Committee for Public Counsel Services shall no longer
8 have jurisdiction over the court appointed attorneys for children
9 who are subject to chapter 119 and section 3of chapter 210 of the

10 General Laws, care and protection or adoption and related pro-
-11 ceedings. Other proceedings, such as, delinquency proceedings
12 and involuntary mental health commitment proceedings, shall
13 remain with CPCS. Mary Moe jurisdiction will shift from CPCS
14 to the Office of Child Advocacy as will Children in Need of Serv-
-15 ices (CHINS) representation.
16 The OFFICE OF CHILD ADVOCACY is hereby created to
17 train court appointed attorneys and attorney-guardian ad
18 litems(where appointment of an attorney for the child is manda-
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19 tory) for children subject to chapters 119 and 210 of the General
20 Laws, care and protection or adoption proceedings, as well as
21 related proceedings, such as 23C. Children may also be appointed
22 a lawyer-guardian ad litem when they are the alleged victim or
23 witness to an alleged crime, such as, a child who has alleged a sex
24 offense.
25 The purpose of the Office of Child Advocacy is to promote the
26 well-being of the children of the Commonwealth through excel-
-27 ience in advocacy for them. Such advocacy shall include, but not
28 be limited to, individual court cases, class actions, legislation, and
29 other appropriate policy-making activities to promote the likeli-
-30 hood that all children in the Commonwealth shall have the oppor-
-3 I tunity to fulfill their potential and reach productive adulthood.
32 The Board of Directors of the Office of Child Advocacy shall
33 consist of fifteen person to be appointed for a term of three years
34 by the justices of the Supreme Judicial Court. Nominations may
35 come from any source but the Board at all times must be multidis-
-36 ciplinary, including at least one medical professional (i.e. pediatri-
-37 cian, psychologist, etc.) as well as lawyers, teachers etc. A
38 minimum qualification for all Board Members is five years of
39 experience working with children in a professional capacity. Each
40 member of the Committee shall serve until his or her successor in
41 office has been appointed and qualified. Vacancies shall be filled
42 by the justices of the Supreme Judicial Court by appointment to
43 an unexpired term. Members of the Board may be removed by the
44 justices of the Supreme Judicial Court. No member of the Board
45 shall receive any compensation for his or her services, but each
46 member shall be reimbursed for actual expenses incurred in
47 attending Board meetings.
48 The oversight and direct representation of children at an hourly
49 rate by the OFFICE FOR CHILD ADVOCACY shall be funded
50 by transferring a portion of the current budget for the Children
51 and Family Law (CAFL) program, which is currently under the
52 auspices of CPCS. Individual attorney billings will continue to be
53 handled through the system set up by CPCS. The policy functions
54 of the Agency shall be funded separately at the discretion of the
55 legislature. The Office shall be permitted to accept donations from
56 appropriate private sources, such as the United Way, the lOLTA
57 fund, etc. at the discretion of the Board of Directors.
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1 SECTION 2. Attorney-guardian ad litems appointed to repre-
-2 sent children under the age of 12 shall have the following duties:
3 a) The obligations of the attorney-client privilege;
4 b) To serve as the independent representative for the child’s
5 best interests, and be entitled to full and active participation in all
6 aspects of the litigation and access to all relevant information

regarding the child.
8 c) To determine the facts of the case by conducting an indepen-

-9 dent investigation including, but not limited to, interviewing the
10 child (at his placement or home), social workers, family members,
11 and others as necessary, and reviewing relevant reports and other
12 information.
13 d) Before each proceeding or hearing, to meet with and observe
14 the child, assess the child’s needs and wishes with regard to the
15 representation and the issues in the case, review the agency case
16 file and, consistent with the rules of professional responsibility,
17 consult with the foster care providers, guardians, and caseworkers.
18 If the child is living at home, an exception is made to the rule of
19 no talking to represented clients, but that exception is limited to
20 arrangements to observe the child in the household and does not
21 included interrogation of the parents about the substance of the
99 nocpcase
23 e) To explain to the child, taking into account the child’s ability
24 to understand the proceedings, the lawyer-guardian ad litem’s
25 role.
26 f) To fie all necessary pleadings and papers and independently
27 call witnesses on the child’s behalf.
28 g) To attend all hearings for the child
29 h) To make a determination regarding the child’s best interests
30 and advocate for those best interests, but also inform the court of
31 the child’s expressed preference by stating both the questions and
32 the answers, or if accessed non-verbally, by describing the child’s
33 behavior. A child’s expressed preference should be a major con-
-34 sideration in determining the child’s best interests, especially if
35 the child also appears to have a bonded relationship with that
36 person.
37 i) To monitor the implementation of service plans and court
38 orders, and to determine whether services are being provided in a
39 timely manner and are accomplishing their purpose. The lawyer-
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40 guardian shall inform the court if the services are not being pro-
-41 vided in a timely manner, if the family fails to take advantage of
42 the services, or if the services are not accomplishing their
43 intended purpose.
44 j) Consistent with the rules of professional responsibility, to
45 identify common interests among the parties and, to the extent
46 possible, promote a cooperative resolution of the matter.
47 k) To request authorization by the court to pursue issues on the
48 child's behalf that do not arise specifically from the court appoinl-
-49 ment, such as special education, paternity suit, etc.

1 SECTION 3. If, after discussion between the child and his or
2 her lawyer-guardian ad litem, the lawyer-guardian ad litem deter-
-3 mines that the child’s interests as identified by the child are incon-
-4 sistent with the lawyer-guardian ad litem’s determination of the
5 child’s best interests, the lawyer-guardian ad litem shall communi-
-6 cate the child’s position to the court. If the court considers the
7 appointment appropriate considering the child’s age and maturity
8 and the nature of the inconsistency between the child’s and the
9 lawyer-guardian ad litem’s identification of the child’s interests,

10 the court may appoint an attorney for the child from the list of
11 trained attorneys kept by the Office of Child Advocacy. An
12 attorney appointed under this subsection serves in addition to the
13 child's lawyer-guardian ad litem. An attorney under this section is
14 not required to advocate for a position that is obviously harmful to
15 a child client, such as the factual situation in the Georgette case
16 (in which the child was being raped and beaten by her father but
17 wanted to remain in his custody), but instead should report the
18 child’s view to the court without further advocacy for that view.
19 On the other hand, the attorney shall vigorously advocate for an
20 older child’s position that is not unreasonably harmful, even if the
21 attorney does not agree with the child’s decision.

1 SECTION 4. The court or another party to the case shall not
2 call a lawyer-guardian ad litem as a witness to testify regarding
3 matters related to the case. The lawyer-guardian ad litem’s file is
4 not discoverable.
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1 SECTION 5. Except as specifically altered above, the usual
2 rules of Professional Responsibility shall apply to the representa-
-3 tion of children aged twelve and older who will not be assigned a
4 lawyer-guardian ad litem, but instead a lawyer. This legislation is
5 not meant to alter the current practice of appointing a court inves-
-6 tigator at the onset of a care and protection case.

1 SECTION 6. The Office of Child Advocacy shall have, at a
2 minimum, a Director and Assistant Director.
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