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In the Year Two Thousand and Five

An Act relative to rent withholding.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority’ of the same, as follows:

1 Section 8A of chapter 239 of the General Laws is hereby
2 amended by striking out the second, third and fourth paragraphs
3 and inserting in place thereof the following:
4 Whenever any counterclaim or claim of defense under this
5 section is based on any allegations concerning conditions
6 affecting the premises or services or equipment provided therein,
7 the tenant or occupant shall not be entitled to relief under this
8 section unless: (1) (a) the board of health or other local enforce-
-9 ment agency has certified that such conditions constitute a viola-

10 tion ofthe standards of fitness for human habitation as established
11 in the state sanitary code, the state building code, or any other
12 law, ordinance, by-law, rule or regulation establishing such stan-
-13 dards, and that the health, safety or well-being of the persons
14 occupying the premises is endangered or materially impaired as a
15 result of such conditions, (b) the tenant or occupant, following
16 such certification, notified the landlord thereof in writing at least
17 fifteen days in advance of the date on which the tenant or occu-
-18 pant became in arrears in his rent, and (c) such conditions were
19 not substantially remedied within said fifteen day period or such
20 longer period as may be required, in the exercise of due diligence,
21 to substantially remedy such conditions; (2) the landlord does not
22 show that such conditions were caused by the tenant or occupant
23 or any other person acting under his control, except that the defen-
-24 dant shall have the burden of proving that any violation appearing
25 solely within that portion of the premises under his control and
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26 not by its nature reasonably attributable to any action or failure to
27 act of the landlord was not so caused; (3) the premises are not sit-
-28 uated in a hotel or motel, or in a lodging house or rooming house
29 wherein the occupant has maintained such occupancy for less than
30 three consecutive months; (4) the landlord does not show that the
31 conditions complained of cannot be remedied without the
32 premises being vacated, provided however that nothing in this
33 clause shall be construed to deprive the tenant or occupant of
34 relief under this section when the premises are temporarily
35 vacated for purposes of removal or covering of paint, plaster, soil
36 or other accessible materials containing dangerous levels of lead
37 pursuant to chapter one hundred and eleven; and (5) all rent has
38 been deposited into court pursuant to the following paragraph.
39 Any tenant or occupant intending to invoke the provisions of
40 this section shall be required to deposit into court the entire
41 amount of all rent due in accordance with the terms of the applic-
-42 able lease or tenancy agreement under which the premises are
43 occupied, at all times before or after trial when the same would
44 otherwise be customarily payable, less any amount deducted
45 therefrom in accordance with section 127 L of chapter 111 to pay
46 the reasonable cost of repairing the conditions constituting the
47 violation as so certified. Any amounts so deposited shall be paid
48 over in accordance with the direction of the court after hearing the
49 case or as the parties may mutually agree. If the landlord is
50 required by the court to make repairs to the premises, any amounts
51 so deposited and otherwise payable to the landlord shall be used
52 for such purpose if the court so orders.
53 Notwithstanding the foregoing, no tenant or occupant shall be
54 required to deposit any rent before trial pursuant to the preceding
55 paragraph unless, prior to such certification by the board of health
56 or other local code enforcement agency, the tenant or occupant has
57 been notified in writing by the landlord as follows:
58 “Tenants and occupants of residential property in Massachu-
-59 setts are subject to eviction for nonpayment of rent based on con-
-60 ditions believed to violate the State Sanitary Code or other
61 applicable law unless the rent is deposited into court or used to
62 pay for the reasonable cost of repairing such conditions after the
63 landlord is notified of the problem and fails to take corrective
64 action. Before attempting to exercise their rights, tenants and
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65 occupants should familiarize themselves with the relevant statutes
66 or seek competent legal advice”.
67 Such notice may be included as part of a written lease or other
68 tenancy agreement.
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