
HOUSE No. 3188
By Mr. Honan of Boston, petition of Kevin G. Honan relative to

providing for the protection and preservation of certain assisted
housing units. Housing.

€ljc Commontocaltl) of iflassacfjuisetts

In the Year Two Thousand and Five.

An Act providing for the preservation of assisted housing.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled\ and by the authority ofthe same, asfollows:

1 Chapter 238 of the General Laws is hereby amended by
2 inserting after Section 29 the following section:—

4 (a) Definitions.
5 As used in this section, the following words shall have the
6 following meanings, unless the context clearly requires other-
-7 wise:—
8 “appraised value”, the value of the development for its highest
9 and best use, subject to any existing affordability restrictions that

10 could not be extinguished by the unilateral action of the owner.
11 “chief executive officer”, chief executive officer of the city or
12 town as defined by section 7 of chapter 4.
13 “comparable replacement dwelling”, a decent, safe, and sani-
-14 tary dwelling of comparable size and quality, of standards ade-
-15 quate to accommodate such household, in an area not generally
16 less desirable in regard to public utilities and public and commer-
-17 cial facilities.
18 “department”. The Massachusetts Department of Housing and
19 Community Development.
20 “development”, any low-income rental housing project con-
-21 structed, rehabilitated, or assisted pursuant to any one or more of
22 the following programs:—
23 (1) Section 202 of the Housing Act of 1959, as amended, 12
24 U.S.C. Section 1701q;

3 Section 30.
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25 (2) The Below-Market-Interest-Rate Program under Section
26 221(d)(3) of the National Housing Act of 1934, as amended, 12
27 U.S.C. Section 17151(d)(3) or (5);
28 (3) Section 221(d)(4) of the National Housing Act, as amended,
29 12 U.S.C. Section 17151 (d)(4), to the extent the project’s rents
30 are regulated pursuant to a government agreement;
31 (4) Section 236 of the National Housing Act, as amended, 12
32 U.S.C. Section 1715z-l;
33 (5) Section 8 of the United States Housing Act of 1937, as
34 amended, 42 U.S.C. Section 1437 f, following conversion from
35 assistance under Section 101 of the Housing and Urban Develop-
-36 ment Act of 1965, as amended, 12 U.S.C. Section 1701s;
37 (6) Section 515 of the Housing Act of 1949, as amended, 42
38 U.S.C. Section 1485;
39 (7) Section 521 of the Housing Act of 1949, as amended, 42
40 U.S.C. Section 1490a;
41 (8) The Urban Development Action Grant, “UDAG”, as
42 amended, 42 U.S.C. Section 5318, to the extent project’s rents are
43 regulated pursuant to a government agreement;
44 (9) The Housing Development Action Grant, “HODAG”, as
45 amended, 42 U.S.C. Section 14370, to the extent project’s rents
46 are regulated pursuant to a government agreement;
47 (10) The Federal Low-Income Housing Tax Credit Program
48 under Section 42 of the Internal Revenue Code, as amended, 26
49 U.S.C. Section 42;
50 (11) Chapter 121 A of the general laws, to the extent project’s
51 affordability of dwelling units is regulated; or
52 (12) Section 13A of chapter 708 of the Acts of 1966.
53 “good cause”, including but not limited to any one or more of
54 the following:—
55 (1) serious or repeat violation of the terms and conditions of the
56 lease;
57 (2) during the term of the lease, any criminal activity that
58 threatens the health and safety, or right to peaceful enjoyment of
59 the premises by other tenants or persons residing in the immediate
60 vicinity of the premises;
61 (3) any drug-related criminal activity on such premises,
62 engaged in by a tenant of any dwelling unit, any member of the
63 tenant’s household, or any guest or other person under the tenant’s
64 control; or
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65 (4) living or housekeeping habits resulting in damage to the
66 dwelling unit or premises;
67 “governmental program”, a program or combination of pro-
-68 grams described in the definition of development.
69 “owner”, a person, firm, or organization that has a controlling
70 interest in a development, or person authorized to take protected
71 action.
72 “protected action”, any one or more of the following condi
73 tions:—
74 (1) payment in full of a governmental program mortgage;
75 (2) non renewal of a governmental program contract;
76 (3) termination ofa governmental program contract;
77 (4) non renewal of a governmental program mortgage contract;
78 (5) termination of a governmental program mortgage contract;
79 (6) termination of an affordability restriction under a govern-
-80 mental program;
81 (7) expiration of an affordability restriction under a govern-
-82 mental program;
83 (8) any action that may result in the full or partial termination
84 of a governmental program’s regulatory or financial assistance
85 agreement; or
86 (9) any action that may result in the full or partial termination
87 of a governmental program’s affordability restrictions.
88 “protected action notice”, written notice sent by certified mail,
89 return receipt requested, as further defined herein.
90 (b) Owner transfer or re-finance exemption.
91 This section shall not apply to any development with respect to
92 which the owner has received, and continues to receive, a written
93 commitment from the Federal Department of Housing and Urban
94 Development, the department, the Massachusetts Housing Partner-
-95 ship Fund, the Massachusetts Housing Finance Agency, The
96 Massachusetts Development Finance Agency, or other similar
97 governmental or quasi-public agency in connection with a pro-
-98 posed sale, transfer, other disposition, or refinancing of such
99 development, for any one or more of the following:—

100 (1) mortgage financing;
101 (2) an allocation of low-income housing tax credits; or
102 (3) funding directed to preserving affordability, resulting in no
103 less than 20% of the development’s current affordability.
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(c) Notice required prior to protected action.104
(1) An owner shall not take any protected action prior to pro-

viding protected action notice 200 days prior to the anticipated
date of protected action.

105
106
107

(2) Protected action notice shall be supplied to all of the
following:—

108
109

(i) any tenant currently residing in the development;
(ii) any tenant association of the development;

no
11l

(iii) the local housing authority in which the development is
located;

112
113

(iv) the chief executive officer of the city or town in which the
development is located;

114
115

(v) the director of the department; and116
(vi) the executive director at the Community Economic Devel-

opment Assistance Corporation, hereinafter CEDAC.
117
118

(3) Protected action notice to the tenant shall include all of the
following:—

119
120

(i) the name and address of each owner, and contact informa-
tion for any person on behalf of such owner;

121
122

(ii) the development’s name and address;123
(iii) written information explaining and identifying any govern-

mental program under which assistance is provided;
124
125
126 (iv) the name and address of any governmental agency adminis-

tering said governmental program;127
(v) the number of dwelling units in the development that may

be affected by the protected action;
128
129

(vi) written information identifying current rents per dwelling
unit and anticipated rents per dwelling unit after protected action;

130
131
132 (vii) a statement describing the owner’s pursuit of any govern-

mental subsidies in order to maintain the current and prospective
affordability of the development;

133
134

(viii) a statement of the owner’s and tenant’s rights and obliga-
tions under this section; and

135
136

(ix) a statement that additional information about the protected
action may be acquired through, along with the name and tele-
phone number of all of the following: —

137
138
139

(A) the local housing authority in which the development is
located;

140
141

(B) the department;142
(C) any tenant association of the development; and143
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144 (D) Massachusetts Legal Assistance Corporation as defined
145 under chapter 221 A of the general laws.
146 (4) Protected action notice to any tenant association of the
147 development, local housing authority in which the development is
148 located, chief executive officer for which the development is
149 located, the director of the department, and CEDAC shall include
150 all of the following:—
151 (i) the protected action notice supplied to the tenants;
152 (ii) data on the development including:-
153 (A) number of total dwelling units by bedroom size;
154 (B) number of dwelling units by bedroom size which are
155 assisted pursuant to a governmental program;
156 (C) number of dwelling units by bedroom size which are acces-
-157 sible to tenants with disabilities;
158 (D) to the extent possible, aggregate statistics on the age, race,
159 family size, estimated income, and disability status of the current
160 tenants who may be affected by protected action; and
161 (E) to the extent possible, a list of all rental agreements at the
162 development terminated during the 120 days before protected
163 action notice was sent, and if occupied, a list of all rental agree-
-164 ments that occupied such dwelling unit after termination; and
165 (iii) a statement describing the specific protected action, the
166 anticipated date of protected action, the appraised value of the
167 development, estimated costs associated with the protected action,
168 with sufficient detail to enable state and local official receiving
169 protected action notice to determine whether there are additional
170 actions that may be taken to avoid the proposed action.
171 (d) Right of First Offer.
172 (1) The owner shall not sell, transfer, or otherwise dispose of
173 the development prior to offering the department’s designee the
174 right of first offer to purchase the development at its current
175 appraised value, as determined by owner and department’s
176 designee, for 200 days after the department’s receipt of protected
177 action notice.
178 (2) The department shall commence and administer an auction
179 for the right of first offer within 30 days of receiving protected
180 action notice. The department shall determine a designee for right
181 of first offer by administering the auction as follows: —
182 (i) the auction shall remain open for a period of 60 days from
183 its commencement;
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(ii) to the extent possible, information necessary to enable bid-
ding will be provided by the department upon written request;

184
185

(iii) a bid shall be permitted from any person, firm, or organiza-
tion that can provide written assurance of the ability to purchase
the development;

186
187
188

(iv) a bid shall be in writing and sent by certified mail, return
receipt requested, to the director of the department.

189
190

(v) a bid shall include all of the following;-191
192 (A) name and address of each person, firm or organization that

may have a controlling interest in the development if purchased;193
(B) a good faith offer to purchase the development;194
(C) a statement identifying any governmental program under

which assistance to purchase the development will be provided,
affordability restrictions associated with said program, and the
corresponding name and address of any governmental agency that
will administer said governmental programs; and

195
196
197
198
199

(D) a statement identifying anticipated affordability of the
development as a percentage of current affordable dwelling units.

200
201
202 (vi) The department shall designate the person, firm or organi-

zation that will provide the maximum amount of affordability for
the development for no less than 30 years, with no less than cur-
rent affordability of the dwelling units.

203
204
205
206 (vii) The department shall provide written notice to the person,

firm or organization 10 days from the close of the auction, that
they have been awarded the right of first offer.

207
208
209 (viii) The designee shall provide written notice of intent to

exercise the right of first offer to the department and the owner
within 30 days of receiving notice of the right of first offer.
Failure of designee to respond to the department’s notice within
30 days shall result in a waiver of their right of first offer with
respect to the protected action for the development described in
the protected action notice.

210
211
212
213
214
215

(3) The department’s designee shall hold the right of first offer
for 90 days after receiving notice from the department of their
right of first offer.

216
217
218

(4) The owner shall make available upon request, by the depart-
ment, information that is reasonable necessary to administer the
auction.

219
220
221
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222 (5) There shall exist 60 days, beginning on the date after the

223 expiration of the initial 200 day right of first offer exercise period
224 to purchase the development.
225 (6) Time periods may be extended by mutual agreement
226 between the department’s designee and the owner.
227 (e) Owner’s rights.(e) Owner’s rights.
228 (1) Nothing in this section shall prevent an owner of the devel-
229 opment from deciding not to take a protected action and revoking
230 the protected action notice at any time before the expiration of the
231 200 day right of first offer period, but prior to the any exercise of
232 such right.
233 (2) Any such revocation extinguishes the right of first offer
234 held by the department’s designee with respect to the particular
235 protected action described in the protected action notice.protected action described in the protected action notice
236 (3) Any such revocation will not impair the department’s
237 designee the right of first offer with respect to any different or
238 subsequent protected action.
239 (4) The owner’s right to revoke a protected action notice shall
240 automatically expire from and after the date the owner receives
241 notification department’s designee of their intent to exercise its
242 right of first offer.
243 (f) Restrictions on Tenancy Terms.
244 (1) An owner of a development who takes any protected action,
245 and any subsequent
246 purchaser of a development, shall not commence a summary
247 process action or otherwise take action to involuntarily displace
248 current tenants except for good cause for the period of 12 months
249 from the effective date of the protected action.
250 (2) The owner shall allow each current tenant of the develop-
-251 ment to remain in such tenant’s dwelling unit for 12 months from
252 the effective date of the protected action on substantially the same
253 tenancy terms and at the same rent charged to each tenant immedi-
-254 ately before the effective date of the protected action, or at the
255 same percentage of household income, if rent was determined
256 based on a percentage of household income, subject to the own-
-257 er’s right to increase rent to a level not exceeding 30% of the ten-
-258 ant’s adjusted household income minus an allowance for any
259 utilities paid by the tenant.
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(3) Notwithstanding any general or special law' to the contrary,
this section shall not prohibit the owner from increasing the con-
tract rent for current tenants after the effective date of the pro-
tected action so long as said tenants are able to obtain and use a
federal, state, or local subsidy payment for such tenancy.

260
261
262
263
264

(g) Relocation Expenses.265
If a tenant must vacates the development pursuant to the own-

er’s protected action, no later than the date on which the tenant
vacates the unit, the owner shall provided to the tenant all of the
following:—

266
267
268
269

(1) an amount necessary to enable such household to secure the
lease or rent of a comparable replacement dwelling, including rea-
sonable moving expenses; and

270
271
272

(2) the cost of a replacement dwelling rental less the tenant’s
contribution to the vacated dwelling. The cost of the replacement
dwelling to be determined in accordance with a schedule of fair
market rents for a dwelling of comparable size and quality, as pro-
mulgated by the Federal Department of Housing and Urban
Development in effect at the moving date, for a period of 24
months.

273
274
275
276
277
278
279

(h) Department regulations.280
The department shall promulgate regulations necessary or

appropriate to carry out the purposes and requirements of this
section within 90 days of the effective date of this section. The
regulations shall include but need not be limited to, specific pro-
cedural safeguards to assure that every person and entity able to
make a bid to purchase, conferred by this chapter in accordance
with the provisions established by subsection (d) of this section, is
afforded a fair and reasonable opportunity to participate, and spe-
cific regulations for administration of an auction for the right of
first offer in accordance with the provisions established by such
subsection.

281
282
283
284
285
286
287
288
289
290
291

(i) Civil Liability.292
Any person or entity entitled to receive a protected action

notice under this section, and the Massachusetts Attorney General
may bring a civil action to enjoin or recover damages for any vio-
lation of this section, together with the costs of the suit and rea-
sonable attorneys’ fees may be awarded.

293
294
295
296
297
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