
HOUSE No. 87
By Mr. Coughlin of Dedham, petition of Robert K. Coughlin

relative to establishing medical day care providers. Children,
Families and Persons with Disabilities.
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In the Year Two Thousand and Seven.

An Act establishing medical day care providers.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

2 Official Edition, is hereby amended by inserting the following
3 new section:—
4 Section 53; Medical Day Care Centers.
5 Section 1. Legislative intent.— It is the intent of the Legisla-

-6 ture to develop, establish, and enforce licensure and basic stan-
7 dards for medical day care centers in order to assure that the
8 centers provide the necessary family-centered medical, develop-
-9 mental, physiological, nutritional, psychosocial, and family
10 training services.
11 Section 2. Definitions.—As used in this part, the term:
12 (1) “Medical day care centers,” hereinafter referred to as a
13 “MDC center,” means any building or buildings, or other place,
14 whether operated for profit or not, which undertakes through its
15 ownership or management to provide basic nonresidential services
16 to three or more medically dependent or technologically depen-
-17 dent children who are not related to the owner or operator by
18 blood, marriage, or adoption and who require such services.
19 (2) “Agency” means the Office of Medicaid, or MassFlealth.
20 (3) “Basic services” includes, but is not limited to, dcvclop-
-21 ment, implementation, and monitoring of a comprehensive
22 protocol of care, developed in conjunction with the parent or
23 guardian, which specifies the medical, nursing, psychosocial, and
24 developmental therapies required by the medically dependent or
25 technologically dependent child served as well as the caregiver
26 training needs of the child’s legal guardian.

1 Chapter 118 E of General Laws, as appearing in the 2004
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27 (4) “Owner or operator” means any individual who has general
28 administrative charge of a MDC center.
29 (5) “Medical records” means medical records maintained in
30 accordance with accepted professional standards and practices as
31 specified in the rules implementing this part.
32 (6) “Medically dependent or technologically dependent child”
33 means a child who because of a medical condition requires contin-
-34 uous therapeutic interventions or skilled nursing supervision
35 which must be prescribed by a licensed physician and adminis-
-36 tered by, or under the direct supervision of, a licensed registered
37 nurse.
38 (7) “Supportive services or contracted services” include, but
39 are not limited to, speech therapy, occupational therapy, physical
40 therapy, social work, developmental, child life, and psychological
41 services.
42 Section 3. MDC centers to be licensed; exemptions.
43 (1) For the administration of this section, facilities to be
44 licensed by the agency shall include all MDC centers as defined in
45 this part which are not otherwise exempt as provided in
46 subsection (2).
47 (2) A facility, institution, or other place operated by the
48 Federal Government or any agency thereof is exempt from the
49 provisions of this part.
50 Section 4. License required; fee; exemption; display.—
51 (l)(a) It is unlawful to operate or maintain a MDC center
52 without first obtaining from the agency a license authorizing such
53 operation. The agency is responsible for licensing MDC centers in
54 accordance with the provisions of this part.
55 (b) Any person who violates paragraph (a) is guilty of a felony
56 of the third degree, punishable as provided in the Massachusetts
57 General Laws.
58 (2) Separate licenses are required for MDC centers maintained
59 on separate premises, even though they are operated under the
60 same management. Separate licenses are not required for separate
61 buildings on the same grounds.
62 (3) The annual license fee required of a MDC center shall be in
63 an amount determined by the agency to be sufficient to cover the
64 agency’s costs in carrying out its responsibilities under this part,
65 but shall not be less than S5OO or more than $1,500.
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(4) County-operated or municipally operated MDC centers
applying for licensure under this section are exempt from the pay-
ment of license fees.

66
67
68

(5) The license shall be displayed in a conspicuous place inside
the MDC center.

69
70

(6) A license shall be valid only in the possession of the indi-
vidual, firm, partnership, association, or corporation to whom it is
issued and shall not be subject to sale, assignment, or other
transfer, voluntary or involuntary; nor shall a license be valid for
any premises other than that for which originally issued.

71
72
73
74
75

(7) Any license granted by the agency shall state the maximum
capacity of the facility, the date the license was issued, the expira-
tion date of the license, and any other information deemed
necessary by the agency.

76
77
78
79

Section 5. Initial application for license.—80
(1) Application for a license shall be made to the agency on

forms furnished by it and shall be accompanied by the appropriate
license fee unless the applicant is exempt from payment of the fee
as provided in Section 4.

81
82
83
84
85 (2) The application shall be under oath and shall contain the

following:86
87 (a) The name and address of the applicant and the name by

which the facility is to be known. Pursuant thereto:88
89 1. If the applicant is a firm, partnership, or association, the

application shall contain the name and address of every member
thereof.

90
91
92 2. If the applicant is a corporation, the application shall contain

its name and address, the names and addresses of its directors and
officers, and the name and address of each person having at least a
10 percent interest in the corporation.

93
94
95
96 (a) The names and addresses of other persons of whom the

agency may inquire as to the character and reputation of the appli-
cant and, if applicable, of the owner or operator.

97
98
99 (b) The names and addresses of other persons of whom the

agency may inquire as to the financial responsibility of the appli-
cant.

100
101
102 (c) Such other reasonable information as may be required by

the agency to evaluate the ability of the applicant to meet the
responsibilities entailed under this part.

103
104
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(d) The location of the facility for which a license is sought
and documentation, signed by the appropriate local government
official, which states that the applicant has met local zoning
requirements.

105
106
107
108

(3) The applicant for licensure shall furnish satisfactory proof
of financial ability to operate and conduct the MDC center in
accordance with the requirements of this part.

109
110
11l

(4) The applicant for licensure shall furnish proof of adequate
liability insurance coverage or protection.

112
113

(5) Each applicant for licensure must comply with the
following requirements:

114
115

(a) Upon receipt of a completed, signed, and dated application,
the agency shall require background screening, in accordance with
rules and regulations established by the agency and the Office of
Child Care Services, of the operator, and of the financial officer,
or other similarly titled individual who is responsible for the
financial operation of the center, including billings for patient care
and services. The applicant must comply with the procedures for
such background checks.

116
117
118
119
120
121
122
123

(b) The agency may require background screening of any other
individual who is an applicant if the agency has a reasonable basis
for believing that he or she has been convicted of a crime or has
committed any other offense prohibited by regulations defined by
the agency and the Office of Child Care Services.

124
125
126
127
128

(c) Proof of compliance with such background check require-
ments which has been submitted within the previous 5 years in
compliance with any other health care licensure requirements of
this state is acceptable in fulfillment of the requirements of para-
graph (a).

129
130
131
132
133

(d) Each applicant must submit to the agency, with its applica-
tion, a description and explanation of any exclusions, permanent
suspensions, or terminations of the applicant from the Medicare or
Medicaid programs. Proof of compliance with the requirements
for disclosure of ownership and control interests under the Med-
icaid or Medicare programs shall be accepted in lieu of this sub-
mission.

134
135
136
137
138
139
140

(e) Each applicant must submit to the agency a description and
explanation of any conviction of an offense prohibited under regu-
lations by a member of the board of directors of the applicant, its

141
142
143
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144 officers, or any individual owning 5 percent or more of the appli-
145 cant. This requirement does not apply to a director of a not-for-
146 profit corporation or organization if the director serves solely in a
147 voluntary capacity for the corporation or organization, does not
148 regularly take part in the day-to-day operational decisions of the
149 corporation or organization, receives no remuneration for his or
150 her services on the corporation or organization’s board of dircc-
151 tors, and has no financial interest and has no family members with
152 a financial interest in the corporation or organization, provided
153 that the director and the not-for-profit corporation or organization
154 include in the application a statement affirming that the director’s
155 relationship to the corporation satisfies the requirements of this
156 paragraph.
157 (f) A license may not be granted to an applicant if the applicant
158 or managing employee has been found guilty of, regardless of
159 adjudication, or has entered a plea of nolo contendere or guilty to.
160 any offense prohibited under the regulations of the agency at the
161 Office of Child Care Services
162 (g) The agency may deny or revoke licensure if the applicant:
163 1. Has falsely represented a material fact in the application
164 required by paragraph (e) or paragraph (f), or has omitted any
165 material fact from the application required by paragraph (e) or
166 paragraph (f); or
167 2. Has had prior action taken against the applicant under the
168 Medicaid or Medicare program as set forth in paragraph (e).
169 (h) An application for license renewal must contain the infor-
170 mation required under paragraphs (e) and (f)
171 Section 6. Denial, suspension, revocation of licensure;
172 administrative fines; grounds.—
173 (1) Any of the following actions by a MDC center or its
174 employee is grounds for action by the agency against a MDC
175 center or its employee:
176 (a) An intentional or negligent act materially affecting the
177 health or safety of children in the MDC center.
178 (b) A violation of the provisions of this part or of any stan-
179 dards or rules adopted pursuant to this section
180 (c) Multiple and repeated violations of this part or of minimum
181 standards or rules adopted pursuant to this section.
182 (2) The agency shall be responsible for all investigations and
183 inspections conducted pursuant to this section.

No. 87HOUSE2007|
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184
185

(l)(a) If the agency determines that a MDC center is being
operated without a license or is otherwise not in compliance with
rules adopted under this part, the agency, notwithstanding any
other administrative action it takes, shall make a reasonable
attempt to discuss each violation and recommended corrective
action with the owner of the MDC center prior to written notifica-
tion thereof. The agency may request that the MDC center submit
a corrective action plan which demonstrates a good faith effort to
remedy each violation by a specific date, subject to the approval
of the agency.

186
187
188
189
190
191
192
193
194
195

(b) The agency may fine a MDC center or employee found in
violation ofrules adopted pursuant to this part in an amount not to
exceed $5OO for each violation. Such fine may not exceed $5,000
in the aggregate.

196
197
198
199

(c) The failure to correct a violation by the date set by the
agency, or the failure to comply with an approved corrective
action plan, is a separate violation for each day such failure
continues, unless the agency approves an extension to a specific
date.

200
201
202
203
204
205 (d) If a MDC center desires to appeal any agency action under

this section and the fine is upheld, the violator shall pay the fine,
plus regular interest for each day beyond the date set by the
agency for payment of the fine.

206
207
208

(2) In determining if a fine is to be imposed and in fixing the
amount of any fine, the agency shall consider the following
factors:

209
210
211

(a) The gravity of the violation, including the probability that
death or serious physical or emotional harm to a child will result
or has resulted, the severity of the actual or potential harm, and
the extent to which the provisions of the applicable statutes or
rules were violated.

212
213
214
215
216

(b) Actions taken by the owner or operator to correct viola-
tions.

217
218

(c) Any previous violations.219
(d) The financial benefit to the MDC center of committing or

continuing the violation.
220
221

(3) Fees and fines received by the agency under this part shall
be deposited in the Health Care Security Trust created in MGL
Chapter 29D.

777

223
224

Section 7. Administrative fines; disposition of fees and
fines.—
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Section 8. Expiration of license; renewal; conditional license
as permit.—

225
226

(1) A license issued for the operation of a MDC center, unless
sooner suspended or revoked, shall expire 1 year after the date of
issuance. At least 60 days before the expiration date, an applica-
tion for renewal shall be submitted to the agency. The agency
shall renew the license, upon the filing of an application on forms
furnished by the agency, if the applicant has first met the require-
ments established under this part and all rules adopted pursuant to
this part. The MDC center shall file with the application satisfac-
tory proof of financial ability to operate and conduct the facility in
accordance with this part.

227
228
229
230
231
232
233
234
235
236

(2) A licensee against whom a revocation or suspension
proceeding is pending at the time of license renewal may be
issued a conditional license effective until final disposition by the
agency of such proceedings. If judicial relief is sought from the
final disposition, the court having jurisdiction may issue a condi-
tional permit for the duration of the judicial proceeding.

237
238
239
240
241
242

Section 9. Injunction proceedings authorized.—243
(1) The agency may institute injunction proceedings in a court

of competent jurisdiction to:
244
245

(a) Enforce the provisions of this part or any standard, rule, or
order issued or entered into pursuant thereto; or

246
247

(b) Terminate the operation of a MDC center if the licensee
has:

248
249
250 1. Not taken preventive or corrective measures in accordance

with any order of the agency.251
252 2. Failed to abide by any final order of the agency once it has

become effective and binding.253
254 3. Committed a violation of any provision of this part or of any

rule adopted pursuant thereto, which violation constitutes an
emergency requiring immediate action.

255
256
257 (2) Such injunctive relief may be temporary or permanent.
258 Section 10. Closing of a MDC center.—
259 (1) Whenever a MDC center voluntarily discontinues opera-

tion, it shall inform the agency in writing at least 30 days before
the discontinuance of operation. The MDC center shall also, at
such time, inform each child’s legal guardian of the fact and the
proposed time of such discontinuance.

260
261
262
263
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(2) Immediately upon discontinuance of the operation of a
MDC center, the owner or operator shall surrender the license
therefore to the agency and the license shall be canceled.

264
265
266

Section 11. Right of entry and inspection.—267
Any duly designated officer or employee of the agency shall

have the right to enter upon and into the premises of any MDC
center licensed pursuant to this part, at any reasonable time, in
order to determine the state of compliance with the provisions of
this part and of rules or standards in force pursuant thereto. The
right of entry and inspection shall also extend to any premises
which the agency has reason to believe are being operated or
maintained as a MDC center without a license, but no such entry
or inspection of any premises shall be made without the permis-
sion of the owner or operator in charge thereof unless a warrant is
first obtained from the circuit court authorizing the entry and
inspection. Any application for a MDC center license or renewal
made pursuant to this part shall constitute permission for, and
complete acquiescence in, any entry or inspection of the premises
for which the license is sought in order to facilitate verification of
the information submitted on or in connection with the
application.

268
269
270
271
272
273
274
275
276
277
278
279
280
281
282
283
284

Section 12. Rules establishing standards.—285
(1) Pursuant to the intention of the Legislature to provide safe

and sanitary facilities and healthful programs, the agency in
conjunction with the Department of Early Education and Care
shall adopt and publish rules to implement the provisions of this
part, which shall include reasonable and fair standards. Any con-
flict between these standards and those that may be set forth in
local, county, or city ordinances shall be resolved in favor of those
having statewide effect. Such standards shall relate to:

286
287
288
289
290
291
292
293

(a) The assurance that MDC services are family centered and
provide individualized medical, developmental, and family
training services.

294
295
296

(b) The maintenance of MDC centers, as outlined in state and
local building and zoning codes, and based upon the size of the
structure and number of children, relating to plumbing, heating,
lighting, ventilation, and other building conditions, including ade-
quate space, which will ensure the health, safety, comfort, and
protection from fire of the children served.

297
298
299
300
301
302
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(c) The appropriate provisions of the most recent edition of the
“Life Safety Code” (NFPA-101) shall be applied.

303
304

(d) The number and qualifications of all personnel who have
responsibility for the care of the children served.

305
'I306

(e) All sanitary conditions within the MDC center and its
surroundings, including water supply, sewage disposal, food
handling, and general hygiene, and maintenance thereof, which
will ensure the health and comfort of children served.

307
308
309
310

(f) Programs and basic services promoting and maintaining the
health and development of the children served and meeting the
training needs of the children's legal guardians.

311
312
313

(g) Supportive, contracted, other operational, and transporta-
tion services.

314
315

(h) Maintenance of appropriate medical records, data, and
information relative to the children and programs. Such records
shall be maintained in the facility for inspection by the agency.

316
317
318

Section 13. Prohibited acts; penalty for violation.—319
(1) It is unlawful for any person or public body to offer or

advertise to the public, in any way or by any medium, basic
services as defined in this section without obtaining a valid
current license. It is unlawful for any holder of a license issued
pursuant to this part to advertise or hold out to the public that it
holds a license for a MDC center other than that for which it
actually holds a license.

320
321
322
323
324
325
326
327 (2) Any person who violates the provisions of subsection (1) is

guilty of a misdemeanor of the second degree, punishable as
provided Massachusetts General Law. Each day of continuing
violation shall be considered a separate offense.

328
329
330
331 Section 14. Disposition of moneys from fines and fees.—
332 All moneys received from administrative fines pursuant to

Section 7 and all moneys received from fees collected pursuant to
Section 4 shall be deposited in the Health Care Security Trust
created in MGL Chapter 29D.

333
334
335
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