
HOUSE No. 4973
[Text of an adopted amendment, recommended by the House com-

mittee on Bills in the Third Reading, to the Senate Bill relative to rates
for human and social service programs (Senate bill No. 2764, amended).
July 15, 2008.]

In the Year Two Thousand and Eight,

Striking out all after the enacting clause and inserting in place
thereof the following:—

1 SECTION 1. Chapter 7 of the General Laws is hereby amended
2 by inserting after section 22M the following section:—
3 Section 22N. The operational services division shall include a
4 bureau of purchased services, hereinafter known as the bureau. The
5 bureau shall have primary responsibility for the implementation and
6 coordination of an efficient and accountable system of procurement,
7 selection, special education pricing, contract administration, pro-
-8 gram monitoring and evaluation, contract compliance and post audit
9 for any department, agency, board or commission of the Common-

-10 wealth which procures or pays for social service programs from
11 providers. Pricing for social service programs, other than special
12 education programs, shall be set by the executive office of health
13 and human services under Chapter 118G.
14 For the purposes of this section, the term “social service program”
15 shall mean any social, special educational, mental health, mental
16 retardation, habilitative, rehabilitative, vocational, employment and
17 training, or elder services program or accommodations, purchased
18 by a governmental unit, including any program provided pursuant to
19 Chapter 718, but excluding any program or service which is reim-

-20 bursable under Title XIX of the Social Security Act. The term “gov-
-21 ernmental unit” shall mean the Commonwealth and any school
22 district or other political subdivision of the Commonwealth.
23 The bureau shall be headed by an assistant commissioner, who
24 shall be appointed by and serve at the pleasure of the secretary of
25 administration and finance, and who shall have administrative
26 responsibility for said bureau. The position shall be classified in
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27 accordance with section 45 of chapter 30, and the salaiy therefor
28 shall be determined in accordance with Section 46C of said
29 Chapter 30.
30 The bureau shall be comprised of such offices as may be neces-
-31 sary to carry out the mission of the bureau, which may include, but
32 not be limited to:— an audit office, and a unit for special education
33 pricing. The assistant commissioner shall report annually to the
34 house and senate committees on ways and means on the activities
35 and operations of the bureau, including any recommendations for
36 legislation. Said report shall also summarize any findings, opinions
37 and recommendations of the social service policy advisory board
38 established pursuant to this section.
39 There shall be a social service policy advisory board consisting of
40 the secretary of health and human services or his designee, the secre-
-41 tary of elder affairs or his designee, the commissioner of education
42 or his designee, a representative of the Massachusetts association of
43 school committees who shall be selected by that organization, a rep-
-44 resentative of the associated industries of Massachusetts who shall
45 be selected by that organization, a representative of the Massachu-
-46 setts association of approved private schools who shall be selected
47 by that organization, and 12 members appointed by the governor, 1
48 of whom shall be a representative of a provider contracting with lor
49 more agencies within the executive office of health and human serv-
-50 ices, 1 of whom shall be a representative of a provider contracting
51 with the executive office of elder affairs, lof whom shall be a con-
-52 sumer of services provided by 1 or more agencies within the execu-
-53 live office of health and human services, 1 of whom shall be a
54 consumer of services provided by an agency contracting with the
55 executive office of elder affairs, 1 of whom shall be a representative
56 of the Massachusetts superintendents of schools association or a
57 special education administrator for a city or town of the Common-
-58 wealth, and 1 of whom shall be a parent of a child with special edu-
-59 cation needs. Each appointed member of said board shall be
60 appointed for a term of 3 years and may be reappointed; provided,
61 that among the initial appointed members, 4 shall be appointed fora
62 term of 1 year, 4 shall be appointed for a term of 2 years, and 4 shall
63 be appointed for a term of 3 years. The chairperson of said board
64 shall be selected by the governor and shall serve in this function for
65 a term of not more than 1 year.
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Said board shall meet quarterly and shall make recommendations
to the assistant

66
67

commissioner on matters of policy of the bureau. Except in the
case of emergency regulations, at least 30 days before the promulga-
tion of any proposed regulation, the assistant commissioner shall
provide a copy thereof, together with an explanatory statement, to
said board. The assistant commissioner shall give due consideration
to comments on such proposed regulation submitted by said board or
any members thereof.

68
69
70
71
72
73
74

The bureau shall have the responsibility for prescribing the
methods to be used in determining the prices to be reimbursed to
providers of special education programs by governmental units. The
methods prescribed by the division in determining prices shall incor-
porate cost containment standards and shall be fair to both govern-
mental units and providers. All governmental units shall pay the
prices developed in accordance with the methods prescribed by the
bureau. Pricing for social service programs, other than special edu-
cation programs, shall be set by the executive office of health and
human services under Chapter 118G.

75
76
77
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79
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84
85 The prices determined by the bureau of purchased services, or

pursuant to its methods, for programs pursuant to Chapter 718 shall
be set annually by the first Wednesday in February for the next fiscal
year. If said bureau fails to determine said final annual prices on or
before the first Wednesday in February, said prices in effect shall
continue to be in effect for the next fiscal year. Program prices for
programs approved under said Chapter 718 which are located out-
side of the Commonwealth may be adjusted prospectively to account
for rate or price adjustments authorized by the host state’s rate set-
ting body. In addition, program prices may be adjusted prospectively
to account for unanticipated emergencies beyond the reasonable con-
trol of the provider, or to reflect costs attributable to extraordinary
changes in volume, or to account for compliance with federal or
state statutory or local regulatory requirements as determined by the
bureau and pursuant to standards developed by the bureau. No such
price may be adjusted retroactive to its effective date except to
account for the results of administrative reviews, if any, as provided
in the regulations of the bureau. Nothing herein shall preclude the
bureau from setting a price for a new program established for the
first time under said Chapter 718, or individual or sole source prices

86
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100
101
102
103
104
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as provided in the regulations of the bureau after the first Wednesday
in February of any fiscal year.

105
106

The bureau shall submit an estimated rate of inflation for social
service programs to the secretary of administration and finance
annually by December first for consideration in the preparation of
the governor’s annual budget recommendation. The bureau shall
also notify superintendents of this estimated rate of inflation by
December 1.

107
108
109
110
11l
112

Any provider or governmental unit aggrieved by the bureau’s
action or failure to act with respect to the determination of a price
pursuant to the bureau’s pricing methods, and desiring a review
thereof, may file, pursuant to regulations promulgated by the bureau,
an appeal with the division of administrative law appeals in accor-
dance with Section 4H of Chapter 7. The question on appeal of the
decision of the bureau of purchased services shall be whether said
bureau, in taking the action challenged by the aggrieved party, has
properly applied its regulations. This paragraph shall not be con-
strued to confer a right upon any aggrieved party to challenge, in a
proceeding before the division of administrative law appeals, the
procedural or substantive validity of any regulation of general
applicability promulgated by the bureau of purchased services. Any
such challenges shall be brought exclusively in the superior courts of
the Commonwealth in accordance with the provisions of
Chapter 30A.

113
114
115
116
117
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119
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123
124
125
126
127
128
129 The bureau shall establish guidelines and standards, consistent

with generally accepted governmental auditing standards, for inde-
pendent financial and performance audits of providers of social
service programs and governmental units purchasing programs. The
bureau shall coordinate or conduct audits of providers as needed to
monitor compliance with applicable fiscal policies. The bureau shall
develop and administer a uniform system of financial accounting,
allocation, reporting and auditing of providers which conforms to
generally accepted governmental auditing standards. The bureau
may conduct quality assurance reviews of provider financial state-
ments and their auditors’ reports and work papers. The disclosure of
client records by providers to auditors, including independent audi-
tors as defined by Federal Office of Management and Budget Cir-
cular A-133, as amended, as necessary to comply with state and
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federal audit requirements shall not constitute an invasion of privacy,
or otherwise be grounds for civil or criminal penalty.

143
144

The assistant commissioner may, in accordance with said Chapter
30A, and after notice to the social service policy advisory board,
promulgate rules and regulations required to develop, implement,
administer and monitor the programs and functions of the bureau.
Said regulations shall provide for right of appeal, to the bureau or
appropriate other bodies, for any procuring governmental unit or
provider aggrieved by any action or failure to act under color of this
section or said regulations.

145
146
147
148
149
150
151
152

All proposed regulations of the office for children and the depart-
ment of education, and any other licensing or certification standards
proposed by any department procuring social service programs, shall
be forwarded to the bureau of purchased services with a statement
describing the anticipated financial impact of the regulations 14 days
prior to publication of the notice of rule making required under said
Chapter 30A.

153
154
155
156
157
158
159

The bureau shall adopt regulations limiting the reimbursement to
providers for the salaries of their officers or managers to the salary
level in step 7 of Job Group M-XII in the management salary
schedule in Section 46C of Chapter 30.

160
161
162
163

The bureau shall adopt rules and regulations governing contracts
between governmental units and social service program providers
which shall include, but not be limited to:— a provision requiring
that all transactions between said providers and related parties shall
be disclosed in writing in advance to the bureau and to such govern-
mental units; a provision requiring a complete inventory of equip-
ment which is to be used by a provider and to which a governmental
unit has title, and requiring the return of such equipment to the
proper governmental unit upon the completion or termination of the
contract; and a provision requiring that any contracts for which
funds expended by the Commonwealth thereunder reimburse or
compensate said providers for the amortization of mortgages for the
ownership of any real property, whether owned directly or indirectly
by said provider, shall contain provisions for the recoupment of said
reimbursement or compensation by the Commonwealth in the event
said property is sold and may, if necessary, allow for the execution
of liens to ensure such recoupment; provided, that any such lien
shall be subordinated to any statutory lien, to the lien of a first mort-
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gagee who has provided a purchase-money mortgage for such prop-
erty, and to the interest of any banking institution, as defined in
Section 1 of Chapter 167A, holding a security interest in such prop-
erty in an amount not exceeding 10 per cent of the appraised value
of such property as determined and provided by such banking insti-
tution; and provided further, that any such recoupment shall be net
of any outstanding balance due pursuant to any such superior secu-
rity interest. If after a hearing the bureau finds a violation of any reg-
ulation adopted under this paragraph, the bureau may order that the
contract be terminated, or may assess a civil penalty of not more
than $2,000 or 10 per cent of the amount payable under the contract,
whichever is greater, which the agency shall withhold from pay-
ments otherwise due under the contract. Notwithstanding the fore-
going, any provider aggrieved under this paragraph may exercise
any legal remedies or cause of action available to such provider
under law. If the bureau determines after a hearing that a provider
has committed repeated willful violations of this paragraph, it may
debar the provider from further state contracts but such debarment
shall not be for a period longer than 5 years.

182
183
184
185
186
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188
189
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192
193
194
195
196
197
198
199

200

SECTION 2. Section 1 of Chapter 118 G of the General Laws, as
appearing in the 2006 Official Edition, is hereby amended by
inserting after the definition of “Medicare program” the following
definition:—

2
3
4
5 “New governmental mandate”, a state or federal statutory require-

ment, administrative rule, regulation, assessment, executive order,
judicial order or other governmental requirement that was not in
effect when a rate of payment under this chapter was established by
the secretary and directly or indirectly imposes an obligation and
associated compliance cost upon a provider to take an action or to
refrain from taking an action in order to fulfill the provider’s con-
tractual duty to a procuring governmental unit.

6
7
8
9

10
II
12

SECTION 3. Said Section 1 of said Chapter 118G, as so
2 appearing, is hereby further amended by inserting after the definition
3 of “Small business” the following 2 definitions;-
4 “Social service program”, a social, mental health, mental retarda-
5 tion, habilitative, rehabilitative, substance abuse, residential care,
6 adult or adolescent day care, vocational, employment and trainin o .
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7 or elder service program or accommodations, purchased by any gov-
-8 ernmental unit or political subdivision of the executive office of
9 health and human services, but excluding any program, service or
10 accommodation that:—
11 (a) is reimbursable under a Medicaid waiver granted under
12 section 1115 of Title XI of the Social Security Act; or
13 (b) is funded exclusively by a federal grant;
14 “Social service program providers”, providers of social service
15 programs in the Commonwealth.

1 SECTION 4. Section 2A of said Chapter 118G, as so appearing, is
2 hereby amended by adding the following paragraph: —
3 The secretary shall have the sole responsibility for establishing
4 rates of payment for social service programs which are reasonable
5 and adequate to meet the costs which are incurred by efficiently and
6 economically operated social service program providers in providing
7 social service programs in conformity with federal and state law,
8 regulations, and quality and safety standards. When establishing
9 rates of payment for social service programs, the secretary shall
10 adjust rates to take into account factors, including, but not limited
11 to:—
12 (a) the cost to social service program providers of any new gov-
-13 ernmental mandate that has been enacted, promulgated or imposed
14 by any governmental unit or federal governmental authority since
15 rates were last established by the former rate setting commission
16 under Chapter 6A, as then in effect;
17 (b) inflation in costs of social service programs since rates were
18 last established by the secretary; and
19 (c) geographic differences in wages, benefits, housing and real
20 estate costs in each metropolitan statistical area of the common-
-21 wealth, and in any city or town therein where such costs are substan-
-22 dally higher than the average cost within that area as a whole. The
23 secretary shall not consider any of the resources specified in Section
24 12 when establishing, reviewing or approving rates of payment for
25 social service programs.

1 SECTION 5. Section 7 of said Chapter 118G, as so appearing, is
2 hereby amended by inserting after the word “services”, in line 4, the
3 following:— and social service programs; provided, however, that
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4 for the purposes of this section, social service program providers
5 shall be treated as non-institutional providers.

1 SECTION 6. Said Chapter 118 G is hereby further amended by
2 inserting after Section 24 the following section;
3 Section 24A. Every 6 months, the secretary of health and human
4 services shall submit a report to the governor, the secretary of
5 administration and finance, the clerks of the house and senate, who
6 shall forward the same to the joint committee on children, families
7 and persons with disabilities, the joint committee on health care
8 financing, the senate and house committees on ways and means, and
9 the clerks of the senate and the house of representatives, regarding

10 the status and evidence of the implementation of the prospective rate
11 system set forth in Section 7. The reports shall include, but not be
12 limited to, information regarding the percentage of social service
13 program providers reimbursed at the time of reporting by the secre-
-14 tary of health and human services through a rate setting process and
15 the percentage of such providers reimbursed through a contract with
16 another state agency and initiatives undertaken to promote efficiency
17 or reduce or control costs and the results thereof.

1 SECTION 7. Section 99 of Chapter 138 of the acts of 1991 is
2 hereby repealed.

1 SECTION 8. Notwithstanding any special of general law to the
2 contrary, on or before September 1, 2008, the secretary of health and
3 human services shall submit a report to the governor, the secretary of
4 administration and finance, the joint committee on children, fami-
-5 lies, and persons with disabilities, the joint committee on health care
6 financing, the senate and house committees on ways and means, and
7 the clerks of the senate and the house of representatives, regarding
8 available resources and a plan for resource allocation within the
9 executive office of health and human services. This report shall

10 include a plan for the reassignment of resources from other state
11 agencies and authorities to the executive office of health and human
12 services as may be necessary to satisfy the requirements of Section 7
13 of Chapter 118 G of the General Laws, and shall identify potential
14 efficiencies and cost savings and any legislative action necessary to
15 facilitate realizing such efficiencies and savings.
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1 SECTION 9. On or before December 1, 2008, the secretary of
2 health and human services shall submit a report to the governor, the
3 secretary of administration and finance, the joint committee on chil-
-4 dren, families and persons with disabilities, the joint committee on
5 health care financing, the senate and house committees on ways and
6 means, and the clerks of the senate and the house of representatives,
7 setting forth a plan for the implementation of Section 7 of Chapter
8 118 G of the General Laws consistent with the requirements of Sec-
-9 tions Bto 12, inclusive of this act. The report shall include informa-

-10 tion regarding resource allocation within the executive office of
11 health and human services and any reassignment of resources from
12 other state agencies and authorities which were implemented during
13 the preceding year or were needed prospectively to satisfy the
14 requirements of this act, and a timetable for implementation for the
15 prospective rate system set forth in said Section 7 of said Chapter
16 118G.

1 SECTION 10. On or before October I, 2009, a prospective rate
2 setting process as required by Section 7 of Chapter 118 G of the
3 General Laws shall have been implemented and rates shall have
4 been set under this prospective rate setting process for not less than
5 10 per cent of the contracts with social service providers by any gov-
-6 ernmental unit or political subdivision of the executive office of
7 health and human services.

1 SECTION 11. On or before October 1, 2010, a prospective rate
2 setting process as required by Section 7 of Chapter 118 G of the
3 General Laws shall have been implemented and rates shall have
4 been set under this prospective rate setting process for not less than
5 50 per cent of the contracts with social service providers by any gov-
-6 ernmental unit or political subdivision of the executive office of
7 health and human services.

1 SECTION 12. On or before October I, 2011, a prospective rate
2 setting process as required by Section 7 of Chapter 118 G of the
3 General Laws shall have been implemented and rates shall have
4 been set under this prospective rate setting process for all contracts
5 with social service providers by any governmental unit or political
6 subdivision of the executive office of health and human services.
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1 SECTION 13. During the implementation process described in
2 Sections 8 to 12, inclusive, until all contracts for social service pro-
-3 gram providers are fully subject to the prospective rate setting
4 process as set forth in Section 7 of Chapter 118 G of the General
5 Laws, if a contract between a governmental unit and a social service
6 program provider has a term of more than 1 year, or has a term of 1
7 year or less and is extended orrenewed so that the contract is contin-
-8 uously in effect for more than 1 year, then the procuring govern-
-9 mental unit may annually adjust the rate of payment, including a

10 cost increment factor, under the contract established under said
11 Chapter 118G, effective on the contract anniversary date, by an
12 amount to be determined by the secretary.

1 SECTION 14. The first report under Section 24A of Chapter
2 118 G of the General Laws shall be filed on or before July 1,2009,
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