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From the Commissioner
I am honored to have been appointed Commissioner of the
Massachusetts Department of Revenue by Governor Jane Swift.
As a former Vice Chairman of Tax Operations for Pricewater-
houseCoopers and a CPA, I am grateful to have the opportunity
to serve the Commonwealth in this capacity.

As you know, Bernard F. Crowley, Jr.
was the Acting Commissioner for the six
months prior to my appointment. As a
37-year veteran, Bernie has dedicated
his entire professional career to ensur-
ing fair and effective enforcement of
the Commonwealth’s tax laws. With his
wealth of institutional knowledge and
management insight, Bernie has been
tremendously helpful to me during my
transition into this job. As he prepares
to retire this spring, I hope that DOR,

taxpayers and all of you will have the opportunity to extend
our congratulations and gratitude for his countless contributions.

As the 2002-filing season gets underway, DOR faces a number
of unique challenges. In light of the strains put on the postal
system last fall, more than ever DOR is encouraging you to E-file
your customers’ returns. Also, due to budget cutbacks, the
Department will not have the supplemental assistance of a
seasonal workforce in processing paper tax returns this year.
This again makes E-file the best option for your clients. Those
taxpayers’ returns that you file electronically will receive their re-
funds, on average, within four business days. Encourage them
to choose direct deposit for even faster refunds.

The launch of the filing season coincides with the debut of the
new URL for the Department’s website. Point your browser to
our new address located at www.mass.gov/dor. Once there, you
will see that we have redesigned the website to be “Intentions-
based”. This new format organizes information available on the
site into categories that we hope will make more sense to our

customers. When a user visits our homepage, they just need
to click on one of six areas to access the information they need.
The “intentions” categories are Personal Income, Cities & Towns,
Tax Practitioner, Business Information, Child Support, and
Online Services. Check the site regularly to keep up-to-date
on the latest information available and learn about our outreach
programs. The “Where’s My Refund” feature allows taxpayers to
check the status of their refunds to see if they have been elec-
tronically transferred to their accounts or mailed to their homes.
The Quarterly Payment History application enables taxpayers
to verify the amount of their estimated payments before filing
their annual returns. This information is also available by calling
(617) 887-MDOR or toll-free in Massachusetts at 800-392-6089
and using the Interactive Voice Response (IVR) system.

This month’s TAB focuses on a number of recent tax law changes.
Highlights include the Senior Circuit Breaker refundable tax credit
that provides certain persons 65 and older relief from soaring
property taxes and rents, which often consume a large percent-
age of senior citizens’ income. DOR has outreach sessions
scheduled across the Commonwealth during the filing season
to ensure that seniors are familiar with this credit. Another major
benefit to taxpayers is the new Charitable Contributions Deduc-
tion. For the first time, taxpayers will be able to deduct the chari-
table contributions that they have made throughout the year on
their Massachusetts state tax return, even if they do not itemize.

As I settle into my position, I look forward to meeting with you and
hearing your thoughts and views on how the Department can
better serve taxpayers and practitioners. By working together, I
know that we can ensure a smooth and successful filing season.

Sincerely,

Alan LeBovidge
Commissioner of Revenue

Alan LeBovidge
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continued on page 11

Tax Lowered on Wages, Salaries and
Certain Other Items of Income
Legislation passed in 2000 resulting
from a ballot initiative provides for a re-
duction of the tax rate on wages, salaries
and certain other items of income to be
phased in over a three-year period, be-
ginning with tax year 2001. The tax rate
on this category of income decreased
from 5.85 percent to 5.6 percent for tax
year 2001. For taxable years beginning in
2002, the rate is reduced to 5.3 percent;
and for taxable years beginning in 2003
and thereafter, the tax rate is further re-
duced to 5.0 percent.

Tax Lowered on Interest and Dividends
Under a recent law change, the tax rate
on dividends and non-Massachusetts
bank interest is lowered from 5.85 per-
cent to 5.6 percent for taxable year 2001;
to 5.3 percent for taxable year 2002; and
to 5.0 percent for taxable years 2003 and
thereafter. Short-term capital gains, short-
and long-term capital gains arising from
the sale of collectibles and pre-1996 in-
stallment sales classified as capital gain
income for Massachusetts tax purposes
continue to be taxed at 12 percent.

Tax Lowered on Long-Term Capital
Gains
Legislation passed in 1994 reduced the
tax on gain from the sale of capital assets
held for more than one year. The lower tax
rates, ranging from 5 to 0 percent, have
been phased-in over six years as holding
periods increase from the deemed com-
mencement date. For purposes of the
law, holding periods will commence on
January 1, 1995. The applicable tax rate
is 5 percent if the capital asset was held
for more than one year but not more than
two years; 4 percent if the capital asset
was held for more than two years but not
more than three years; 3 percent if the
capital asset was held for more than
three years but not more than four years;
2 percent if the capital asset was held for
more than four years but not more than
five years; 1 percent if the capital asset
was held for more than five years but not
more than six years; and zero percent if
the capital asset was held for more than
six years.

Filing Season Notes

Massachusetts Interest Rate
for Underpayments and Overpayments

of State Taxes
First Quarter 2002 — 7%

Taxpayers have a number of avenues to
appeal DOR decisions regarding their
tax liabilities. In order to better serve tax-
payers in that capacity, DOR recently
streamlined its administrative appeals
process with the creation of the Office of
Appeals. The new Office of Appeals com-
bines the functions of the former Office of
Dispute Resolution and Appeal & Review
Bureau into a single unit. The Office of
Appeals is a separate office within DOR,
reporting directly to the Commissioner of
Revenue, that settles tax disputes and
conducts hearings on appeals.

“It is our intention that this new process
will increase our efficiency and facilitate
decision-making while applying consis-
tent tax policy and ensuring DOR’s goal of
fair and reasonable administration of the
Commonwealth’s tax laws,” commented
then-Acting Commissioner Bernard F.
Crowley, Jr.

The Office of Appeals is staffed by em-
ployees from the former Office of Dispute
Resolution and Appeal & Review Bureau,
and is headed by Director Debra S.
Rokosz.

The basic functions of the office are as
follows:

• Conduct all pre-assessment hearings
and issue determination letters;

• Conduct hearings and issue determi-
nation letters for responsible person
cases following appeal of an adverse
decision by the Compliance Division or
Bankruptcy Unit;

• Conduct all post-assessment hearings
and issue determination letters; and 

• Review and act on all requests for set-
tlement consideration.

A Settlement Review Board, comprised
of the Senior Deputy Commissioner, the
Taxpayer Advocate, the General Counsel
and the Director of the Office of Appeals,
is responsible for reviewing all settlement
recommendations.

DOR presented an overview of the Office
of Appeals to practitioner groups and in-
corporated practitioner comments and
feedback in its development of the office.
Updated information about the status of
the new office was presented to practi-
tioners during the Department’s annual
filing season seminars as well. The Office
of Appeals currently is finalizing the inte-
gration of the Department’s hearing and
settlement processes and drafting new
procedures for the referral of hearing and
settlement matters. The Office also will be
issuing a draft regulation for practitioner
comments. The Department welcomes
any comments or suggestions about this
new process. Feedback may be for-
warded to Debra S. Rokosz, Director, at
rokosz@dor.state.ma.us.

For more information about the new ap-
peals process or settlement considera-
tion, please call the Office of Appeals at
(617) 626-2201. The Department’s Guide
to the Department of Revenue: Your Tax-
payer Bill of Rights also provides general
information about the appeals process
and is available on the DOR website at
www.mass.gov/dor. ■

New Office of Appeals Debuts at DOR

The Office of Appeals is a

separate office within DOR

that settles tax disputes and

conducts hearings on appeals.
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3. That the multiplicity of unconstitution-
ality throughout the net worth provisions
called for invocation of the provisions of
M.G.L. c. 63, § 52, requiring nullification
of the corporate net worth provisions in
their entirety, and reinstatement of the
corporate excise provisions in effect prior
to 1919.

The Commissioner argued:

1. That the taxpayers lacked standing to
challenge the constitutionality of the com-
plained of provisions because they suf-
fered no actual harm from the claimed un-
constitutionality;

2. That, unlike the provisions challenged
in Perini, the provisions at issue in these
appeals were not unconstitutional com-
merce clause violations;

3. That, even if all or some of them were
unconstitutional, the Commissioner had
cured any and all constitutional infirmities
by issuing DOR Directive 99-1 and TIR
99-3, which had the effect of interpreting
and applying the statutory provisions to
these and all similarly situated taxpayers
in a way that avoided any possible Com-
merce Clause violations;

4. That, in furtherance of the Legislature’s
objectives, the Commissioner had the in-
herent administrative authority to avoid a
potential unconstitutional application of
these statutory provisions, and to interpret
and apply them in a constitutional man-
ner, even if doing so involved a departure
from the literal language of the statute; and

5. That invocation of the “nullification and
reinstatement” language in § 52 was nei-
ther necessary nor permissible, because
§ 52 also contained a “savings clause” re-
quiring, to the extent possible in circum-
stances such as these, that the taxing
provisions be preserved by interpreting
and applying the statute in a constitu-
tional manner. The Department’s appli-
cation of the statute in accordance with
the rules set forth in DOR Directive 99-1
and TIR 99-3 was consistent with and in
furtherance of the Legislature’s intent in
enacting the savings clause of § 52,
whereas nullification of the net worth tax
and reinstatement of the 1919 taxing
provisions was contrary to such intent.

The SJC agreed with all of the arguments
presented by the Commissioner.

Appeals Court
Sales and Use Tax
Boston Towing & Transportation Co., v.
Commissioner of Revenue (and a com-
panion case: Crosby Tow Boat, Inc. v.

Commissioner of Revenue); Appeals
Court No. 98-P-1297 (October 2001) —
The Appeals Court issued a decision on
October 12, 2001 in the above-refer-
enced appeals in favor of the Commis-
sioner. This decision affirmed the Appel-
late Tax Board’s (ATB) decision dated
April 28, 1998, which upheld the Commis-
sioner of Revenue’s imposition of sales/
use tax on the use of certain barges and
vessels bought or brought into Mass-
achusetts by the taxpayers within six
months of purchase.

The two cases presented similar factual
and legal issues and were consolidated
and decided simultaneously. The taxpay-
ers argued in these appeals that (1) their
boats come within the exemption from
sales and use tax for “casual and isolated
sales” pursuant to M.G.L. c. 64H, §6(c),
and M.G.L. c. 64I, §7(b); (2) that the use
tax was not applicable to those boats
which were purchased in Massachusetts;
and (3) that the Commissioner’s imposi-
tion of the tax had violated the taxpayers’
equal protection rights under the United
States and Massachusetts constitutions
and the federal commerce clause.

Massachusetts General Law chapter
64H, § 6(c) exempts casual and isolated
sales from the sales tax, but includes an
exception for certain motor vehicles or
trailers, boats and airplanes. Similarly,
M.G.L. c. 64I, § 7(b) carves the same ex-
ception as to motor vehicles, trailers,
boats, airplanes and imposes a use tax
unless the buyer is closely related to the
seller. The taxpayers argued that neither
the sales nor the use tax were applicable
to their vessels because they are not
“boats.” They asserted that the Legisla-
ture intended the statutory term “boat” to
refer only to noncommercial vessels. The
court rejected this definition finding that
the statute does not distinguish between
commercial and noncommercial water-
crafts. Moreover, the proviso appearing in
the use tax statute applies to broad cate-
gories of vehicles because the words
“boat” and “airplane” are preceded by
the adjective “any.”

The taxpayers also argued that, with re-
gard to the boats purchased in Mass-
achusetts, the Commissioner incorrectly
imposed a use tax rather than a sales
tax. The court rejected this argument as
well. It found that the use tax was prop-
erly assessed because the purchase of
the boats was followed by their use in
Massachusetts. Moreover, the court went
on to quote Boston Tow Boat Co. v. State

Supreme Judicial Court
Corporate Excise
Textron, Inc., and Subsidiaries v. Com-
missioner of Revenue, SJC-8494 (Oc-
tober 2001) — On October 22, 2001, the
Supreme Judicial Court (SJC) issued its
opinion in this case, affirming the Appel-
late Tax Board’s decision and Findings of
Fact and Report in favor of the Commis-
sioner issued on October 16, 2000.

The taxpayers’ claims involved alleged
unconstitutionality in the net worth defini-
tions and taxing provisions of M.G.L. c.
63, §§ 30(8–11), 32 and 39. The taxpayers
sought to “piggyback” on the SJC’s de-
cision in Perini et al v. Commissioner, 419
Mass. 763, cert. denied, 516 U.S. 822
(1995), where the court ruled that certain
provisions of M.G.L. c. 63, §§ 30(8) and
(9) dealing with the different definitions
and computations of “net worth” applica-
ble to foreign and domestic intangible
property corporations impermissibly dis-
criminated against interstate commerce in
violation of the U.S. Constitution. Although
in Perini the court fashioned a remedy
for the unconstitutionality that it found by
“surgical reconstruction” of M.G.L. c. 63,
§§ 30 (8) and (9) in a way that eliminated
the disparate treatment between foreign
and domestic corporations, the taxpayers
in Textron argued that additional unconsti-
tutionality within those subsections as
well as in subsections §§ 30 (10) and
(11) so severely impugned the integrity of
the net worth taxing provisions as to war-
rant the complete revocation of the net
worth tax pursuant to M.G.L. c. 63, § 52.
Textron made the following specific argu-
ments in support of the relief requested:

1. That other provisions in M.G.L. c. 63,
§§ 30(8) and (9), even more substantive
than those determined to be unconstitu-
tional in Perini, also were Commerce
Clause violations;

2. That M.G.L. c. 63, §§ (10) and (11),
neither of which were at issue in Perini,
also were unconstitutional because of
similar disparities between foreign and
domestic corporations with respect to
their classification as either tangible or in-
tangible property corporations; and

Recent
Legal
Decisions

continued on page 4



4 Taxpayer Advisory Bulletin January 2002, Vol. 18, No. 1

Tax Comm., 366 Mass. 474, 476–477
(1974), for the proposition that “[t]he
sales and use excises are complemen-
tary components of a unitary taxing pro-
gram created to reach all transactions
(unless specifically exempted by G.L. c.
64H, §6, or G.L. c. 64I, §7) in which tan-
gible personal property is sold inside or
outside the Commonwealth for storage,
use, or other consumption within the
Commonwealth.”

With respect to the Constitutional Claims,
the taxpayers first argued that a greater
tax burden was imposed on their boats
than on motor vehicles, thus, violating
their rights under the equal protection
provisions of both the Federal and State
Constitutions. The court found that this
contention “… has been put to rest by the
decision in New York Times Co. v. Com-
missioner of Rev., 427 Mass. 399 (1998).”
As in New York Times, where the SJC
found that the taxpayer’s aircraft was not
similarly situated to exempt motor vehi-
cles and aircraft owned by airlines, the
Appeals Court found that Boston Towing’s
boats were not taxed differently relative to
other similarly situated entities.

Finally, the taxpayers argued that the as-
sessment of use tax violates the federal
commerce clause. They asserted that the
Commissioner treated businesses that
operate motor vehicles in interstate com-
merce differently from businesses oper-
ating other forms of interstate transporta-
tion. The court rejected this argument
finding that discriminatory treatment
within the commerce clause context
means “differential treatment of in-state
and out-of-state economic interests that
benefits the former and burdens the lat-
ter,” quoting Perini Corp. v. Commis-
sioner of Rev., 419 Mass. 763, 767 cert.
denied sub nom. In this instance, the tax-
payers did not contend discrimination
between in-state and out-of-state entities.

Appellate Tax Board
Income Tax
Jack T. Fredyma v. Commissioner of
Revenue, ATB Docket No. C255947
(August 2001) — On August 28, 2001,
the Appellate Tax Board (ATB) promul-
gated its Findings of Fact and Report in
the above-referenced case. The ATB al-
lowed the Commissioner’s Motion for
Summary Judgment.

The appeal raised three issues, all in-
volving either federal or state constitu-
tional challenges to the Commissioner’s

statutory and regulatory taxing scheme
for nonresident personal income tax. The
first issue was whether the Commis-
sioner could require a pro rata personal
exemption for a nonresident based on
his Massachusetts source income (nu-
merator) over his entire income (denomi-
nator). The second issue was whether
the Commissioner could deny the 50
percent rental deduction to some nonres-
idents. The third issue was a direct chal-
lenge to the Commissioner’s definition of
income, alleging that income only exists
when a “net gain or profit is realized.”

The ATB first discussed whether the ap-
peal could appropriately be decided on
the basis of summary judgment. The
ATB found there were no material issues
of fact and that resolution of the appeal,
by summary judgment, was appropriate
pursuant to 831 CMR 1.22.

On the first substantive issue, the tax-
payer argued that using a pro rata for-
mula for determining the personal ex-
emption for a nonresident violated the
Privileges and Immunities, Equal Protec-
tion, and the Commerce Clauses. The
ATB decided that there was no violation
of the Privileges and Immunities Clause
based on the fact that the nonresident
taxpayer was not treated “‘more oner-
ously than the resident in any particular,
and in fact was called upon to make no
more than his ratable contribution to the
support of the state government’” Jack T.
Fredyma v. Commissioner of Revenue,
2001 Adv. Sh. 637 (August 28, 2001),
quoting Lunding v. New York Tax Ap-
peals Tribunal, 522 U.S. 287, 299 (1999).
The ATB next found that the appropriate
standard for review under the Equal Pro-
tection Clause was a rational-basis stan-
dard of review. The ATB found that the
Commissioner’s taxation scheme for pro
rata exemptions for nonresidents served
a legitimate state interest and therefore
the statutory scheme for personal ex-
emptions for nonresidents did not violate
the Equal Protection Clause. Finally, the
ATB reviewed the constitutionality of pro
rata exemptions for nonresidents under
the Commerce Clause using the four
prong test set out in Complete Auto Tran-
sit, Inc., 430 U.S. 274 (1977). The Com-
plete Auto test provides that a tax will be
sustained against a Commerce Clause
challenge “when the tax is applied to an
activity with a substantial nexus with the
taxing State, is fairly apportioned, does
not discriminate against interstate com-
merce, and is fairly related to the services
provided by the State.” Complete Auto
Transit, Inc. at 279. The ATB decided that

M.G.L. c. 62, § 3(B)(c) satisfied the con-
stitutional requirements set out in Com-
plete Auto Transit, Inc.

On the second issue, the ATB agreed
with the Commissioner that the taxpayer
had no standing because the Commis-
sioner had allowed the taxpayer’s 50 per-
cent rental deduction and the taxpayer
was prohibited from “raising another per-
son’s legal rights.” Nordlinger v. Hahn,
112 S.Ct 2326, 2332 (1992). Therefore,
the ATB did not address the taxpayer’s
constitutional arguments on this issue.

Finally, on the third issue, pursuant to the
definition of income in Eisner v. Ma-
comber, 252 U.S. 189 (1920), the tax-
payer alleged that the assessment of tax
on wages was in violation of the Mass-
achusetts Constitution, Part I, Article 23
and Amendment Article 44 because
taxes can only be levied when there is a
net gain or profit. The ATB ruled that
wages were within the definition of in-
come and that this definition did not vio-
late the Massachusetts Constitution, stat-
ing, “the phrase ‘gross income’ is
intended to be comprehensive: it encom-
passes all income from whatever source.”

The taxpayer has filed an appeal of this
decision.

Harold G. and Jean Simms v. Commis-
sioner of Revenue, ATB Docket No.
182332 (September 2001) — The hear-
ing of this case occurred on May 22,
1997. On May 27, 1998, the Appellate Tax
Board (ATB) promulgated its decision in
favor of the taxpayers in this matter. The
ATB issued Findings of Fact and Report
on September 18, 2001.

This is a personal income tax case rela-
tive to the year 1978. The ATB issued its
initial decision relative to docket number
140280 in favor of the Commissioner on
June 11, 1987. On July 13, 1987, the tax-
payers filed a Notice of Appeal with the
ATB but then did not pursue that appeal.

At the 1987 hearing, there was testimony
that a federal change relative to the mat-
ter in dispute was pending. After receiv-
ing an adverse decision at the ATB, the
taxpayers filed a Motion for Rehearing,
and argued that they learned of the al-
leged federal change 11 days after the
date of the decision in the 1987 hearing.
The Commissioner claimed at the tax-
payers’ Motion for Rehearing that at most
there was a settlement with the federal
government, not a federal change. The
ATB, without explanation, did not allow
the taxpayers’ Motion for a Rehearing or
Additional Hearing.

Recent Legal continued from page 3
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The taxpayers then filed a second Appli-
cation for Abatement. The application was
denied and the taxpayers filed their peti-
tion in the instant matter.

At the ATB hearing of this most recent
docket number in May 1997, the Com-
missioner argued that the taxpayers
should not be granted relief by the ATB
in a second hearing relative to the identi-
cal year and issue that it argued before
the ATB in docket number 140280. The
taxpayers argued that there was a fed-
eral change 11 days after the initial hear-
ing in 1987, and that this allowed the tax-
payers to file a second Application for
Abatement.

In addition to arguing that the taxpayers
were improperly raising the identical
issue in the instant matter that they had
litigated in the first case, the Commis-
sioner argued that the taxpayers failed to
meet their burden of proving that a fed-
eral change occurred relative to 1978,
and that the purported change occurred
after the ATB’s decision relative to docket
number 140280 in favor of the Commis-
sioner on June 11, 1987. The Commis-
sioner also argued that the taxpayers
failed to prove, as the ATB itself noted at
the hearing, that they had preserved
their federal appeal rights for 1978 by fil-
ing a timely federal Application for
Abatement, such that a federal change
in 1987 was even possible.

The ATB ruled that “the present appeal
offered sufficient additional facts and a
‘change in administrative law’ to justify
the filing of a second application for
abatement.” Simms at ATB 2001-669. In
reaching its decision, the ATB did not ad-
dress the issue of whether the federal ap-
plication for abatement had been timely
filed but found that a “June 22, 1987 re-
fund constituted a federal ‘final determi-
nation’ for purposes of G.L. c. 62C, sec-
tion 30. Therefore the Appellants had one
year from the date of the notice to file an
application for abatement. The Appel-
lants complied with the statute and filed
their abatement application on May 13,
1988.” Id. at ATB 2001-671. The ATB also
found that “the factual basis for Appel-
lants’ second application for abatement
… was not available to the Appellants at
the time the first application for abatement
was filed. Accordingly the Board found
that it had jurisdiction over this appeal.”
Id. at 2001-672.

continued on page 10

DOR has issued the following public written statements between January and December
2001. For copies or more information, please call (617) 626-3250. The documents below
also are available through DOR’s Fax on Demand system by calling (617) 887-1900 from
the handset and the keypad of your fax machine and entering the code number following
the title of the appropriate document. Public written statements also are available on the
DOR website at www.mass.gov/dor.

Regulations

Cite Category Title Promulgation Date
64H.3.1 Sales and Use Tax Direct Payment Program/2681 3/16/01

64H.6.2 Sales and Use Tax Printing/2682 6/8/01

62.3.2* Income Tax Deduction for Charitable 12/21/01
Contributions/2684

62.5A.2* Income Tax Compensation Received by Nonresident 12/21/01
Professional Team Athletes/2685

62.8.2* Income Tax Corporate Trust Income and 12/21/01
Distributions/2686

62B.2.1* Withholding Withholding of Taxes on Wages/2687 12/21/01

62E.2.2* Wage Reporting Wage Report Due Dates/2688 12/21/01

94E.1.1* Cigarette Excise Non-Participating Cigarette 12/21/01
Manufacturers/2689

Regulation Amendments

Cite Category Title Promulgation Date
62.4.1 Income Tax Capital Gains and Losses/2683 6/8/01

62.5A.1* Income Tax Nonresident Income Tax/2690 12/21/01

63.38.1* Corporate Excise Apportionment of Income/2691 12/21/01

63B.2.2* Corporate Estimated Payment of Estimated Corporate Excise 12/21/01
Tax for Taxable Years Ending on or after

December 31, 1989/2692

64H.1.1* Sales and Use Tax Service Enterprises/2693 12/21/01

Technical Information Releases (TIR)

TIR Category Title Issuance Date
01-1 Tax Administration Interest Rate on Overpayments and 1/16/01

Underpayments/1915

01-2 Income Tax Effect of Recent Tax Law Changes on 1/16/01
the Taxation of Real Estate Investment
Trusts (REITs) Organized as Corporate
Trusts/1922

01-3 Income Tax Payment of Estimated Taxes by 1/22/01
Participants in a Letter Ruling 99-17
Type Reorganization/1923

01-4 Tax Administration Interest Rate on Overpayments and 3/29/01
Underpayments/1915

01-5 Corporate Excise Statute of Limitations for 5/31/01
Abatement Applications/1924

01-6 Sales and Use Tax Tattooing and Body Art: Sales and 6/15/01
Use Taxation/1925

01-7 Sales and Use Tax Exemption from Sales Tax for 6/15/01
Purchases of Tangible Personal
Property by Certain Contractors …/1926

01-8 Tax Administration Limitations Period for Taxpayers 6/15/01
Failing to File Tax Returns/1927

01-9 Tax Administration Interest Rate on Overpayments and 7/11/01
Underpayments/1915

01-10 Sales and Use Tax Application of Winthrop Printing, Inc. 8/6/01
v. Commissioner/1928

01-11 Corporate Excise Effect of the Appellate Tax Board’s 8/28/01
Decision in Combustion Engineering, 
Inc. v. Commissioner/1929

Regulations, TIRs, Directives and Letter Rulings: 2001
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Sheila LeBlanc Appointed Senior
Deputy Commissioner
Sheila LeBlanc was appointed Senior
Deputy Commissioner for the Department
of Revenue in October 2001. A 17-year
veteran of the Department, Ms. LeBlanc
has extensive management experience
within the agency and has led the way in
improving service to customers. In her
new role, she will have full responsibility
for the day-to-day operations of the De-
partment. Ms. LeBlanc most recently
served as Deputy Commissioner of the
Taxpayer Service Division where she im-
plemented a number of innovative pro-
grams to meet taxpayers’ needs.

Marilyn Ray Smith Named Deputy
Commissioner of Child Support
Enforcement
Marilyn Ray Smith recently was named
Deputy Commissioner of the Child Sup-
port Enforcement Division (CSE). In this
position, she will also serve as the Mass-
achusetts IV-D director. Ms. Smith most
recently held the post of Associate Dep-
uty Commissioner of CSE and has
served as CSE’s Chief Legal Counsel
since 1987. She has been a leading
voice on child support issues and has
assisted in the development of compre-
hensive child support programs and leg-
islation, both in Massachusetts and at the
national level. Ms. Smith also serves as
the executive director of the Governor’s
Commission on Responsible Fatherhood
and Family Support.

Paul Cronin Named Associate Deputy
Commissioner of CSE
Paul Cronin recently was named Associ-
ate Deputy Commissioner for the Child
Support Enforcement Division. Mr. Cronin
joined CSE in 1992 and has served in a
number of managerial capacities, most
recently as chief of customer service op-
erations. Prior to joining the Department,
he was an area director for the Mass-
achusetts Department of Social Services,
managing two Boston offices providing
protective, placement and adoption
services. ■

01-12 Income Tax Massachusetts Exclusion Amounts 8/28/01
for Qualified Transportation Fringe
Benefits/1930

01-13 Corporate Excise Transition Rule for Utility Corporations 8/28/01
Taxable Year/1931

01-14 Sales and Use Tax Sales Tax on Merchandise Shipped 8/28/01
Out-of-State: The Neiman Marcus
Decision/1932

01-15 Tax Administration Convention Center Financing Fee 8/28/01
on Room Occupancy/1933

01-16 Tax Administration Extensions Relating to the 9/11/2001 9/18/01
Terrorist Attacks/1934

01-17* Tax Administration Interest Rate on Overpayments and 10/2/01
Underpayments/1915

01-18* Income Tax Personal Income Tax Rates/1935 10/2/01

01-19* Income Tax Real Estate Tax Credit for Certain 10/22/01
Persons Age 65 and Older/1936

01-20* Sales and Use Tax Taxation of the Internet: Extension 11/5/01
of TIR 99-2/1937

01-21* Room Occupancy Room Occupancy Exemption for 11/5/01
Excise Employees of the United States/1938

DOR Directives (DOR-D)

DOR-D Category Title Issuance Date
01-1 Sales and Use Tax Tax on “Loaner” Vehicles/3577 4/5/01

01-2 Sales and Use Tax Taxation of Out-of-State Manufacturers 5/8/01
and Fabricators Using Tangible
Personal Property in Massachusetts/3578

01-3 Sales and Use Tax Sales Tax Consequences of Computer 5/8/01
Software “Load and Leave”
Transactions/3579

01-4 Corporate Excise Application of Directives 99-4 6/15/01
and 99-5 to Letter Ruling 99-17
Type Reorganizations/3580

01-5 Sales and Use Tax “Acquisition Fees” in Motor Vehicle 8/6/01
Leases/3581

01-6 Income Tax The Title 5 Credit and State Mandated 8/10/01
Sewer Connections/3582

01-7* Income Tax Revision of DD 00-5, Partner’s Elective 10/25/01
Contribution to an IRC sec. 401(k)
Plan/3583

01-8* Corporate Excise/ Massachusetts Tax Classification of 11/14/01
Income Tax Certain Non-US Business Entities as

Foreign Limited Liability Companies/3584

01-9* Corporate Excise Offset of a Corporation’s Recapture Tax 12/27/01
Against its Current Year Tax Credits/3585

01-10* Income Tax Deduction of Charitable Contributions for 12/27/01
Taxpayers Whose Charitable Contributions
Exceed Federal Deduction Limits/3586

Letter Rulings (LR)

LR Category Title Issuance Date
01-1 Corporate Excise/ Reorganization with a QSUB and 1/16/01

Income Tax a General Partnership Parent/2332

01-2 Sales and Use Tax Sales and Use Tax Treatment of 1/22/01
Magnetic Resonance Imaging
Equipment and Services/2333

01-3 Sales and Use Tax Application of Sales/Use Tax 5/8/01
to Proficiency Testing Materials/2334

Regulations, TIRs, Directives and Letter Rulings: 2001

continued on page 10

DOR
Update
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Business Seized Address Tax Liability at Time of Seizure

September 2001

Henry N.D. & Connie L.Y. Lee 1000 Tucker Rd., North Dartmouth $188,085 (income)

Northampton Bay State Hotel Inc. 41 Strong Ave., Northampton $ 30,509 (meals, withholding)

Pam Lu Corp., dba Le Place 20 Kenyon St., New Bedford $ 39,799 (corporate, meals)

Harry’s Café of Easthampton, Inc. 28 Parsons St., Easthampton $ 35,588 (corporate, meals, withholding)

Bobo Tsapanidis, dba Classic Pizza 296 Winthrop St., Taunton $ 20,500 (meals)

Robert & Katrina Tsapanidis, 648 County St., Taunton $109,902 (income, meals)
responsible persons for Tsapanidis Inc.

Mass Cone Fusion Inc., dba Ben & Jerry’s 352 Main St., Hyannis $ 65,132 (corporate, meals, sales)

Patrick A. Kelly, dba Edgartown Auto Repair 450 Edgartown Rd., Edgartown $ 27,933 (income, sales)

October 2001

Nancy Bonugli, 606 Canal St., Lawrence $ 89,028 (meals)
dba Lawton’s Famous Frankfurts

Nel’s Rosa Restaurant, Inc., 579 Fenn St., Pittsfield $ 80,544 (corporate, meals, withholding)
dba Fenn-Way Grill

Wayne’s Diesel Service, Inc. 777 Madison St., Wrentham $ 19,220 (corporate, sales)

China Wok Restaurant Inc. 64 Grove St., Middleboro $243,133 (corporate, meals, withholding)

November 2001

Nicholas Langadousis, dba The Homestyle 1006 Washington St., Norwood $103,366 (income, meals)

Joseph Altiere, dba Altiere’s 282 State St., North Adams $ 18,760 (meals, withholding)

December 2001

No seizures completed.

DOR
Seizures

The Department of Revenue conducted 14 seizures between September and Decem-
ber 2001, closing businesses that, at the time of seizure, owed over $1,071,000 col-
lectively in back taxes.
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Practitioner Guidelines for Preparing and Filing Imaged Massachusetts Tax Forms
Computer-Generated Forms Department-Produced Forms

Entering Taxpayer Data Use only a Department-approved Print in black ink. Do not type. Make sure
computer-generated form. Approved all applicable ovals are filled in com-
forms will not underline or print boxes pletely. If using the whole-dollar method,
around the taxpayer data. Returns should fill in the appropriate oval at the beginning
be single-sided, not double-sided. of the form.

Indicating Losses Computer-generated forms will indicate Mark over the “X” in the far left of each
losses using a negative sign only. line indicating a loss. Failure to mark the

box will result in the loss being machine-
read as a gain. Do not use parentheses
or negative signs.

Making Corrections Do not make any corrections on the Carefully “white-out” errors with white
form. Do not modify the name, address correction fluid. Make corrections in
or tax data. If there is an error, print a black ink. Do not type.
new return.

Wage Statement Attach, with a single staple, state copy Same as computer-generated forms.
of Forms W-2, W-2G and any 1099
(with Massachusetts withholding), to 
Form 1 and Form 1-NR/PY.

Submitting Check or Money Order For Form M-4868, staple check or money For Form M-4868, staple check or 
order where indicated. For Form 1 and money order where indicated. For 
Form 1-NR/PY, use Form PV, Massachu- Form 1 and Form 1-NR/PY, use Form 
setts Income Tax Payment Voucher. PV, Massachusetts Income Tax Payment
Approved software programs will Voucher. Form PV is directly attached to
produce a Form PV. the Form 1 and Form 1-NR/PY payment

envelopes.

Assembling Return Wage statement(s) followed by pages 1 Same as computer-generated forms.
and 2 of the return (and 3 of the 1-NR/PY); 
Schedules X, Y, Z, B, D (all four pages), E,
C and CB; other Massachusetts forms and 
schedules; and federal forms and schedules. 
A copy of U.S. Schedule C or C-EZ may be 
substituted for Massachusetts Schedule C if 
there are no differences between the amounts 
reported on U.S. Schedule C or C-EZ and 
amounts that would be reported on Mass-
achusetts Schedule C. Do not staple 
forms and schedules.

Note: For Form 1-NR/PY, be sure to
include page 3 of the form.

Where to Mail Returns Returns should be sent to the Mass- Same as computer-generated forms.
achusetts Department of Revenue, 
Boston, MA 02204 at the following 
PO boxes: 
Form 1 and Form 1-NR/PY, payment: 

7003
Form 1, refund or zero balance due: 

7000
Form 1-NR/PY, refund or zero balance 

due: 7054
Form M-4868: 7070
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1st Quarter
2002 Tax Calendar*

Date** Form Form Title Comments

January 7 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

15 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

1-ES Personal Estimated Tax Payment 4th Quarter

2-ES Estimated Tax Payment for Filers of Form 2, 3F and 3M 4th Quarter

20 ST-9A Annual Sales and Use Tax Return $100 or less

ST-9Q Quarterly Sales and Use Tax Return $101 to $1,200

ST-9 Monthly Sales and Use Tax Return Over $1,200

ST-MAB4 Monthly Sales Tax on Meals, Prepared Food and All Beverages Return —

RO-2 Monthly Room Occupancy Excises Return —

22 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

31 M-941A Employer’s Annual Return of Income Taxes Withheld $100 or less

M-941D Quarterly Return of Income Taxes Withheld for Employer Paying Weekly Over $25,000

M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

M-941 Employer’s Quarterly Return of Income Taxes Withheld $101 to $1,200

M-942 Employer’s Monthly Return of Income Taxes Withheld $1,201 to $25,000

February 7 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

15 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

M-942 Employer’s Monthly Return of Income Taxes Withheld $1,201 to $25,000

20 ST-9 Monthly Sales and Use Tax Return Over $1,200

ST-MAB4 Monthly Sales Tax on Meals, Prepared Food and All Beverages Return —

RO-2 Monthly Room Occupancy Excises Return —

22 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

28 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

March 7 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

15 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

355-ES Corporation Estimated Tax Payment 1st Quarter
(calendar year filers)

M-942 Employer’s Monthly Return of Income Taxes Withheld $1,201 to $25,000

20 ST-9 Monthly Sales and Use Tax Return Over $1,200

ST-MAB4 Monthly Sales Tax on Meals, Prepared Food and All Beverages Return —

RO-2 Monthly Room Occupancy Excises Return —

22 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

31 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

*For certain taxes.
**For certain business taxes, the number of days for payment after the close of each taxable period may vary — see specific forms and instructions.
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Letter Rulings (LR) continued from page 6

LR Category Title Issuance Date
01-4 Corporation Excise/ Provision of Administrative Services 5/29/01

Income Tax by Massachusetts Service Provider
to Offshore Investment Companies/2335

01-5 Sales and Use Tax Sales of Video Productions/2336 6/15/01

01-6 Sales and Use Tax Sales Tax Treatment of Certain Clean 8/17/01
Room Equipment/2337

01-7* Corporate Excise Requests for Separate Classification 9/4/01
as a Partnership and Security 
Corporation/2338

01-8* Sales and Use Tax Sales Tax Consequences of Aircraft 9/11/01
Lease/Financing/2339

01-9* Corporate Excise Financial Institution Excise; Corporate 10/25/01
Trusts and QSUBs/2340

01-10* Income Tax Composite Return for Family Partnership 11/5/01
with Trust Partners/2341

01-11* Sales and Use Tax Sales of Transportable Dry Storage 11/8/01
Systems/2342

01-12* Income Tax Engaged in Business: Filing of 11/8/01
Massachusetts Business Trust with
Secretary of State/2343

01-13* Sales and Use Tax Nonprofit Constructing of Affordable 11/15/01
Housing/2344

01-14* Sales and Use Tax Equipment Manufactured “to be 12/14/01
sold”/2345

01-15* Sales and Use Tax Electricity Exemption for Two Tax- 12/20/01
payers at a Single Billed Meter/2346 ■

*Please note that these public written statements have been issued since the publication of the
September 2001 TAB.

Regulations, TIRs, Directives and Letter Rulings: 2001

Clarifications
Schedule CB
Residents of Yarmouth and Marion, age
65 years or older, who are seeking the se-
nior circuit breaker tax credit may claim
50 percent of their water and sewer use
charges paid in 2001 by inserting this
amount on Line 16, of Schedule CB (Cir-
cuit Breaker Credit) in the Massachusetts
Form 1 Income Tax Booklet. The booklet
incorrectly identifies Yarmouth and Marion
as towns where these charges may not
be included.

Charitable Contributions Deduction
A taxpayer whose charitable contributions
exceed the applicable federal limit should
see DOR Directive 01-10, Deduction of
Charitable Contributions for Taxpayers
Whose Charitable Contributions Exceed
Federal Deduction Limits, for guidance on
calculating the amount of the Massachu-
setts charitable contribution.

Child Under 13 or Disabled
Dependent/Spouse Care Deduction
Taxpayers who received dependent care
benefits may only claim this deduction if
the Massachusetts maximum threshold
amount of $3,600 ($7,200 if two or more
qualifying persons) exceeds the amount
of excluded dependent care benefits
from U.S. Form 2441, line 18 or U.S. Form
1040A, Schedule 2, line 18.

Taxpayers who received dependent care
benefits should complete a pro forma
U.S. Form 2441 or U.S. Form 1040A,
Schedule 2. When completing this pro
forma form taxpayers should enter $3,600
(or $7,200 for two or more qualifying per-
sons) in line 20 of U.S. Form 2441 or U.S.
Form 1040A, Schedule 2. The amount
from this pro forma Form 2441, line 24 or
U.S. Form 1040A, Schedule 2, line 24
should be entered in line 1 of the work-
sheet for Child Under 13 or Disabled/De-
pendent Spouse Care Deduction (Form
1, line 12 or Form 1-NR/PY, line 16). ■

Sales and Use Tax
Paul T. Zekos v. Commissioner of Rev-
enue, ATB Docket No. C250875 (Octo-
ber 2001) — On October 23, 2001, the
Appellate Tax Board (ATB) issued its de-
cision in favor of the taxpayer in the
above-referenced case.

The taxpayer, Paul T. Zekos, is a Mass-
achusetts licensed auctioneer, who con-
tracted with charitable organizations to
conduct auctions in exchange for a com-
mission and fee. Zekos argued, inter alia,
that in conducting such auctions he was
not “making a sale” as defined in the
sales tax statute, therefore he was not a
retailer subject to the collection and remit-
tance of sales tax. The Commissioner ar-
gued that Zekos was, in fact making a
sale of tangible personal property. There-
fore, the Commissioner argued Zekos
was a retailer and as such, was required
to collect and remit sales tax. The ATB
agreed with the taxpayer.

Tax Administration
The Seewald Corporation & Brewster
and Priscilla Seewald v. Commissioner
of Revenue, ATB Docket Nos. F224513
and F225917 (October 2001) — The Ap-
pellate Tax Board (ATB) issued Findings
of Fact and Report in favor of the Com-
missioner on October 3, 2001. This is a
so-called “excess compensation case”
for the tax year 1988.

After an audit of Seewald Corporation,
the Department assessed additional cor-
poration excise tax and also assessed
addition personal income tax to Brewster
and Priscilla Seewald. The Commissioner
made the additional assessments based
on his conclusions that substantially less
than the full amount of payments made
by the corporation to Ms. Seewald were
deductible by the corporation as reason-
able compensation. Similarly, the Depart-
ment treated the payment to Ms. See-
wald that it determined was in excess of
reasonable compensation as a construc-
tive dividend from the corporation. Dur-
ing the year at issue, the tax rate on divi-
dends was 10 percent, while the tax rate
for compensation was set at 5 percent.
Accordingly, the Commissioner’s adjust-
ments resulted in an additional assess-
ment of tax to the corporation and to the
Seewalds for the year at issue. The ATB
agreed with the Commissioner. ■

Recent Legal continued from page 5
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emption is broadened to include fees
paid by the taxpayer within the taxable
year to any agency licensed to place
children for adoption on account of the
adoption process of a minor child regard-
less of whether the adoption takes place
during the tax year. (Under prior law, the
exemption was allowed for fees paid to a
licensed adoption agency in connection
with the adoption of a minor child by the
taxpayer to the extent that such fees ex-
ceeded 3 percent of adjusted 5.6 per-
cent income.) ■

tions in order to claim the charitable de-
duction on their federal income tax re-
turns, they are not required to itemize on
the federal return in order to claim the
Massachusetts charitable deduction. Tax-
payers must save all receipts for the char-
itable contributions they wish to deduct
on their Massachusetts returns.

Increase in the Deduction for
Employment-Related Child and
Dependent Care Expenses
Taxpayers may now exceed the federal
limit on the employment-related child
and dependent care expense exemp-
tion. For tax year 2001, the maximum
Massachusetts deduction is $3,600 of
employment-related expenses for one
qualified individual, and $7,200 of em-
ployment-related expenses for two or
more qualified individuals.

Expansion and Increase in the Non-
Work-Related Dependent Deduction
The non-work-related child and depen-
dent care deduction has been extended
to households with one or more depen-
dents under age 12, or one or more de-
pendents who are age 65 or older, or
who are disabled. For tax year 2001, the
deduction also is increased to $2,400 for
one qualifying dependent, and to $4,800
for two or more qualifying dependents. 

Exemption for Adoption Agency
Fees Increased
Starting with tax year 2001, the exemp-
tion for adoption agency fees is allowed
for the full amount of fees paid by the
taxpayer regardless of the amount of ad-
justed gross income. In addition, the ex-

New Real Estate Tax Credit for Certain
Persons Age 65 and Older
A new refundable Circuit Breaker credit is
allowed to an owner or tenant of residen-
tial property located in Massachusetts
equal to the amount by which the real es-
tate tax payment or the rent constituting
real estate tax payment exceeds 10 per-
cent of the taxpayer’s total income, not to
exceed $385. In order to qualify for the
credit, a taxpayer must be age 65 or older
and must occupy the property as his or
her principal residence. “Rent constituting
real estate tax payment” is 25 percent of
the rent actually paid by the taxpayer,
under a good faith rental agreement, for
the right of occupancy of the residence
during the taxable year. The amount of
the credit is subject to limitations based
on the taxpayer’s total income and the as-
sessed value of the real estate. No credit
is allowed if the taxpayer receives a fed-
eral or state rent subsidy or is the depen-
dent of another taxpayer.

New Charitable Contributions
Deduction
Beginning with tax year 2001, a deduc-
tion is allowed for certain charitable con-
tributions paid on or after January 1,
2001. In general, the deduction is equal
to the amount of the charitable contribu-
tions deduction allowed to the taxpayer
under IRC § 170 as in effect on January
1, 1998. The amount of the Massachu-
setts deduction will be subject to all of the
requirements, conditions and limitations
imposed on the federal charitable contri-
butions deduction. However, although in-
dividual taxpayers must itemize deduc-

Filing Notes continued from page 2


