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The Committee to whom was referred the remonstrance of
sundry voters of the County of Essex, against allowing Na-
thaniel S. Howe to retain his seat in the Senate, ask leave to

That said remonstrance is signed by twenty-eight persons,
and is as follows:

To the Honorable Senate:

The undersigned, inhabitants of Essex County, qualified to
vote in the election of senators to the general court, respectfully
remonstrate against allowing Nathaniel S. Howe, Esq., to hold
a seat in your honorable body as a senator, because said Howe
had not, at the time of his election, been an inhabitant of this
Commonwealth for the full term of five years. And your re-
monstrants respectfully pray that such steps may be taken to
investigate this important matter as may, to your honorable
body, seem proper. And as in duty bound will ever pray.”

In Senate, April 28, 1853.

eommontotaltlj of iHaaacijussttts.

REPORT:

“ COMMONWEALTH OF MASSACHUSETTS.
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According to the constitution no person is eligible to the
office of senator “ who has not been an inhabitant of this Com-
monwealth for the space of five years immediately preceding
his election ; and at the time of his election he shall be an in-
habitant in the district for which he shall be chosen.”—Consti-
tution of Massachusetts, c. 1, § 2, art. 5.

Another important provision of the constitution, which must
be considered in this connection, is as follows:

“ And to remove all doubts concerning the meaning of the
word inhabitant, in this constitution, every person shall be
considered as an inhabitant, for the purpose of electing and being
elected into any office or place within this State, in that town,
district, or plantation, where hedwellethor hath his home.”—
Chap. 1, $ 2, art. 2.

It will be perceived that the language of the remonstrance
is not that of the constitution, and does not set forth the dis-
qualification in unexceptionable terms. But the committee
overlooked this inaccuracy of phraseology, and dealing with the
remonstrance in a liberal spirit, notified the respective parties
that they would be heard. They appeared, and the case has
been carefully examined and decided, as early as the pressing
engagements of the committee would permit.

The general election of the last year was held on the second
Monday of November, the day appointed by the constitution,
it being the eighth day of that month. On examination of the
votes for senators for the District of Essex it appeared that no
choice had been effected. Among the names of the constitu-
tional candidates reported to the Senate on the seventh of Jan-
uary last, was that of N. S. Howe, who had received 7,390
votes in the district of Essex. On the eleventh of thatmonth,
the senate and house of representatives assembled in conven-
tion for the purpose of filling the vacancies in the senate, and
the Hon. Nathaniel S. Howe, the sitting member, was duly
chosen in convention as one of the senators for said district.

It was in evidence before the committee that Mr. Howe lived
with his parents, in Haverhill, from his early youth. Indeed
the evidence was satisfactory to the committee that he was
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born in that town. After leaving college, he returned to Ha-
verhill, and entered his father’s office as a student at law.
Having completed his legal education, he removed to Michigan,
where he was admitted to the bar. He remained there about
ten years, during which period he and his wife were in the
habit of visiting his father’s family in Haverhill, as often as
every other year. During his visit in the autumn of 1847, he
made the remark that he should prefer living in the East to
remaining in Michigan, and that he intended to do so as soon
as he could make arrangements. It was not proved that he
said he intended to return to Haverhill. During the same visit
he made inquiry of one person about a law office. Having
completed his visit, he and his wife returned to Michigan. In
the winter of 1847-8, he wrote to his relatives of his intention
to leave Michigan; and they were expecting him in Haverhill,
without being in possession of information of the probable time
of his arrival. At length, towards the end of the month of
May, 1848, he arrived in Haverhill, with his wife, and imme-
diately became apart of his mother’s family, and they continue
to be such at this time. On the 28th of November, 1848, Mr.
Howe rented an office in Haverhill, and commenced the prac-
tice of his profession; he still occupies the same office.

It was proved that on the 29th of January, 1848, Mr. Howe
executed a deed of real estate situated in Michigan, in which
he is described as “ of the county of Hinsdale, and State of
Michigan.”

It was also in evidence that Mr. Howe’s name was not on
the tax-book of Haverhill for the year 1848; but it appears on
that for 1849.

Such is a brief statement of the facts in the case.

The committee do not attach any great consequence to the
circumstance that in the deed alluded to, Mr. Howe is described
as of Michigan ; nor should they, if it had been proved, as it
was not, that the deed had been drafted by him. It is quite
common for persons to describe themselves of places other than
those of their residence. Though it certainly is, in some de-
gree, at variance with a then fixed and settled intent of claiming
to be an inhabitant of Haverhill.
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In the case of Horne vs. Horne, 9 Iredell’s Law Reports, 99,
the plaintiff relied much upon the fact that the deceased, whose
domicil was in question, in his last visit, had styled himself of
“ Anson County, North Carolina.” But the court held that
residence did not constitute a domicil, though it was prima
facie evidence of it.

So in the case of Somerville vs. Somerville, 5 Vesey’s Rep.
789, the Master of the Rolls says that he lays no stress what-
ever on such a description ; that it was totally immaterial how
a party described himself.

A not dissimilar view appears to have been entertained by
the justice of the supreme judicial court of this Commonwealth,
who presided at the trial of the recent case of Bourne vs. The
City of Boston.

Of less importance is the fact that the name of Mr. Howe
did not appear on the tax book for 1848. The town clerk of
Haverhill on cross examination, stated, that the number of polls
was twelve hundred ; that it was not an unusual thing for polls
to be omitted by accident; that every year there were persons
applying to have their names entered for a poll tax. This is
nothing unusual, as is well known to every one familiar with
town affairs, and the omission in this case, of itself, is of no
great moment. Indeed it was a perfectly natural circumstance,
as Mr. Howe was not in Haverhill on the first of May, but to-
wards the close of that month.

On the 11th of January, 1853, Mr. Howe was elected by
joint ballot, a senator from the District of Essex.

Was he an inhabitant of this Commonwealth “ for the space
of five years immediately preceding his election ? ” In other
words was he an inhabitant of Haverhill on the 11thof January,
1848?

The definition of the word inhabitant, as contained in the
constitution itself, has been already given.

In the third article of the amendments to the constitution,
made by the Convention in 1820, the qualification of inhabit-
ancy is somewhat differently expressed. The right of voting
is conferred on the citizen who has resided within this Com-
monwealth, and who has resided within the town or district,
&c. In the opinion of the justices of the supreme judicial
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court on a question submitted to them by the house of repre-
sentatives, and which may be found in 5 Metcalf, 588, and in
the Reports of Election Cases in Massachusetts, page 510, they
say, “ we consider these descriptions, though differing in terms,
as identical in meaning, and that “ inhabitant ” mentioned
in the constitution, and “one who has resided,” expressed
in the amendment, designate the same person. And both of
these expressions, as used in the constitution and amendment,
are equivalent to the familiar term domicil, and therefore the
right of voting is confined to the place where one has his
domicil, his home, or place of abode.

It is conceded that the word resident is synonymous with
inhabitant in the State Constitution. Williams vs. Whiting ,

et.al., 11 Mass. 424.
In this case, the court held that an elector of a representa-

tive in congress must have had his home one full year previous
to the election in the town where he would vote. It was an
action by the plaintiff, against the selectmen of Dedham, for
unlawfully refusing to permit the plaintiff to vote; and the
question was, where did the plaintiff dwell or have his home
one year next preceding the 2d of November, 1812? On the
28th of October, 1811, the plaintiff was a resident in Roxbury,
in the county of Norfolk; just previous to that day, he had
been qualified as clerk of the courts for said county. His
family remained in Roxbury until the 12th of November of the
same year, when he removed to Dedham. From said 28th of
October to the said 12th of November, he boarded at a public
house in Dedham, that he might be able the more readily to
attend to his duties as clerk.

Under these circumstances the court held that he remained
an inhabitant of Roxbury until the day of his removal with
his family, and that he did not begin to be an inhabitant of
Dedham until after the 2d day of November, 1811, and was not
on that day entitled to vote in Dedham, not having been an in-
habitant of that town for one year next preceding the election.

In a familiar sense, domicil may be synonymous with resi-
dence, home, or dwelling place ; indeed some of the authori-
ties are to the points that residence, inhabitancy or domicil, are
substantially the same, and depend upon much the same evi-
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deuce. The matter of Thompson , 1 Wendell, 43. In a purely
technical view, however, there is a distinction.

Domicil is of three sorts ; domicil by birth, domicil by choice,
and domicil by operation of law. The first is the common
case of the place of birth, domicilium originis ; the second is
that which is voluntarily acquired by a party, proprio marte.
The last is consequential, as that of the wife arising from mar-
riage. Story on Conflict of Laws, sec. 49.

The case of Thorndike vs. The City of Boston , establishes
the points ; that every man must have a domicil somewhere;
that he can have but one for the same purpose, at the same
time ; that an existing domicil continues until another is ac-
quired ; and that by acquiring a new domicil, a former one is
relinquished.

In this case the court say :

“ The questions of residence, inhabitancy, or domicil—for,
although not in all respects precisely the same, they are nearly
so, and depend upon much the same evidence—are attended
with more difficulty than almost any other which are presented
for adjudication. No exact definition can be given of domicil;
it depends upon no one fact or combination of circumstances,
but from the whole taken together it must be determined in
each particular case. It is a maxim—that every man must
have a domicil somewhere, and also that he can have but one.
Of course it follows that his existing domicil continues until he
acquires another; and, vice versa, by acquiring a new domicil
he relinquishes his former one. From this view it is manifest
that very slight circumstances must often decide the question. It
depends upon the preponderance of the evidence in favor oftwo
or more places; and it may often occur, that the evidence of
facts tending to establish the domicil in one place would be
entirely conclusive, were it not for the existence of facts and
circumstances of a still more conclusive and decisive character,
which fix it, beyond question, in another. So on the contrary
very slight circumstances may fix one’s domicil, if not con-
trolled by more conclusive facts, fixing it in another place. If
a seaman, without family or property sails from the place of
his nativity, which may be considered his domicil of origin,
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although he may return only at long intervals, or even be
absent many years, yet if he does not, by some actual resi-
dence or other means acquire a domicil elsewhere, he retains
his domicil of origin.” Thorndike vs. City of Boston, 1 Met-
calf, 242

The question—what place is any person’s or place
of abode, is a question of fact. It is, in most cases, easily de-
termined by a few decisive facts ; but cases may be readily con-
ceived, where the circumstances, tending to fix the domicil,
are so nearly balanced, that a slight circumstance will turn the
scale. In some cases, where the facts show a more or less
frequent, or continued residence in two places, either of which
would be conclusively considered the person’s place of domicil,
but for the circumstances attending the other, the intent of the
party to consider the one or the other his domicil will deter-
mine it. One rule is, that the facts and intent must concur.
Certain maxims on this subject we consider to be well settled,
which afford some aid in ascertaining one’s domicil. These
are, that every person has a domicil somewhere, and no person
can have more than one domicil at the same time, for one and
the same purpose. It follows from these maxims, that a man
retains his domicil of origin till he changes it, by acquiring
another; and so each successive domicil continues until
changed by acquiring another. And it is equally obvious, that
the acquisition of a new domicil does, at the same instant, ter-
minate the preceding one. Opinion of Justices of Supreme
Judicial Court. 5 Metcalf, 242.

In the case of McDaniel vs. King and others, 5 Cushing,
469, the question was, whether Leavitt, one of the insolvents,
was a resident of the Commonwealth within one year next
preceding the date of the petition of the creditors. The court
say, “ the question of residence or domicil is one of fact, and
often a very difficult one—not because the principle on which
it depends is not very clear, but on account of the infinite va-
riety of circumstances bearing upon it, scarcely one of which
can be considered as a decisive test. The principle seems to
be well settled—that every person must have a domicil, and
that he can have but one domicil for one purpose at the same
time ; it follows, of course, that he retains one until he acquires
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another, eo instanti, and by that act he loses his next previous
one. Abington vs. N. Bridgewater , 23 Pick. 170. The actual
change of one’s residence, and the taking up of a residence
elsewhere without any intention of returning, is one strong in-
dication of change of domicil. Thorndike vs. Boston , 1 Met.
242. The actual removal of one, from another State to this,
leaving a family therein, but with no intention of returning
is a change of domicil. Cambridge vs. Charlestown, 13
Mass. 501.

The court held that it was clear, under the evidence, that
Leavitt left New Hampshire, where he had been in business,
without any intention of returning, and he acquired a domicil
in Massachusetts.

Another well established rule is, that every case must de-
pend upon all the circumstances connected with it, and be de-
termined by them.

“Actual residence, that is personal presence in a place, is one
circumstance to determine the domicil, or the fact of being an
inhabitant, but it is far from being conclusive. A seaman on
a long voyage, and a soldier in actual service, may be re-
spectively inhabitants of a place, though not personally present
there for years. It depends, therefore, upon many other con-
siderations, besides actual presence. When an old resident and
inhabitant, having a domicil from his birth in a particular
place goes to another place or country, the great question,
whether he has changed his domicil, or whether he has ceased
to be an inhabitant of one place and become an inhabitant of
another, will depend mainly upon the question to be deter-
mined from all the circumstances, whether the new residence
is temporary or permanent—whether it is occasional, for the
purpose of a visit, or of accomplishing a temporary object, or
whether it is for the purpose of continued residence and abode,
until some new resolution be taken to remove. If the de-
parture from one’s fixed and settled abode is, for a purpose, in
its nature temporary, whether it be business or pleasure, ac-
companied with an intent of returning and resuming the for-
mer place of abode as soon as such purpose is accomplished ; in
general, such a person continues to be an inhabitant at such
place of abode, for all purposes of enjoying civil and political
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privileges, and of being subject to civil duties.” Sears vs.
City of Boston , 1 Metcalf, 250.

“ This case,” say the court, “ is distinguishable from that of
Thorndike vs. City of Boston in this, that in that case, at the
time of the departure of the plaintiff from Boston, it was his
declared intention not to return and resume his residence. A
person being at a place is prirna facie evidence that he is dom-
iciled at that place, and it lies on those who say otherwise to
rebut that evidence. It may be rebutted no doubt. A person
travelling ; on a visit; he may be there some time on account of
his health or business, &c. Marsh vs. Hutchinson, 2 Bos. and
Pul 230, in note.

The place of birth of a person is considered as his domicil,
if it is at the time of his birth, the domicil of his parents.
This is the domicil of birth or nativity, and it is said to be lost
with difficulty and recovered with ease. Gatlin vs. Gladding,
4 Mason, 308.

Thus, according to Chancellor Kent, “ the circumstances
requisite to establish the domicil are flexible and easily accom-
modated to the real truth and equity of the case. Thus it re-
quires fewer circumstances to constitute domicil in the case of
a native subject who returns to reassume his original character
than it does to impress the national character on a stranger.
The quo animo is, in each case, the real subject of inquiry ;

and when the residence exists freely without force or restraint,
it is usually held to be complete, whether it be an actual or
only an implied residence. 1 Kent's Com. 84.

If a man has acquired a new domicil different from that of
his birth, and he removes from it with an intention to resume
his native domicil, the latter is re-acquired, even while he is on
his way, in itin re, for it reverts from the moment the other is
given up. Story on Conflict of Laws, sec. 48. The Francis,
1 Gal. 614. The Indian Chief 3 Rob. 12.

A national character, acquired in a foreign country by resi-
dence, changes when the party has left the country animo non
reventendi, and is on his return to the country where he had
his antecedent domicil; and especilly if he be in inlinere to
his native country with that intent, his native domicil revives,
while he is yet in transitu, for the native domicil easily re-

2
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verts. The moment a foreign domicil is abandoned, the native
domicil is reacquired. Ibid., sec. 48.

Notwithstanding the importance given to the intent or animus
of the party—a mere intention to remove, unaccompanied by
any act towards carrying the intent into effect, is not sufficient.

To prove a change of domicil it must be made to appear not
only that the old domicil had been abandoned, but also that a
new one has been acquired, so that a domicil being once fixed
will continue, notwithstanding the absence of the party, until
there is a substitution for a new one. The intention to abandon,
and actual residence at another place, if not accompanied with
the intention of remaining there permanently or at least for an
indefinite time will not produce a change of domicil. Jennison
vs. Hapgood, 10 Pick. 77. Somerville vs. Somerville, 5 Yes. 756.

It has been decided in Alabama, that an intention to change
the domicil, without an actual removal, with the intention of
remaining, does not cause a loss of the domicil.

This was held in the case of The State vs. Halletl, 8 Ala-
bama Reports, new series, 159. The defendant was indicted,
found guilty, and fined for voting at a presidential election,
without being legally qualified to vote. It appeared, that the
defendant was a citizen of Georgia, up to September, 1843 ;

about that time, being in Alabama, he declared his intention to
settle in the State, if he could procure a particular site for an
iron foundry. Between the first and the fifteenth of Septem-
ber, he leased the site for five years. Soon after he commenced
operations, and left for the purpose of bringing his family from
Georgia. He did not reach Alabama with his family until the
26th of November, 1843. He established his family in Talla-
dega County, continued to reside there, and on the 11th of
November, 1844, voted at the presidential election. He took
legal advice as to his right to vote, which was in favor of the
right. On this evidence he was found guilty, and the case was
certified to the supreme court of the State.

The court say, “ the mere intention to change the domicil,
without an actual removal, with the intention of remaining,
does not cause a loss of the domicil.

“ Here the facts were, that the defendant, being domiciled in
Georgia, came to this State, with the design of settling here
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and manifested his intention of making this State his perma-
nent residence, by leasing a piece of land, procuring materials
for the erection of a foundry, and going to Georgia, to bring
his family. These acts all mark, unequivocally, his intention
to change his residence from Georgia to this State. These
facts, however, are not sufficient to cause a loss of the domicil
he previously had. If, on his return to Georgia, he had died
before being able to carry his purpose into effect, it can admit
of no doubt, the courts of Georgia, and not of this State, would
have been entitled to distribute his estate. The same rule must
have prevailed, if he had died upon the journey here, because
until he had actually reached here, there would have been no
change in fact, of the domicil.

“In one case, indeed, the intention to remove, has the effect
to change the domicil, where one, by residence, has acquired a
domicil, different from that of his birth, and with intention to
resume his former domicil, sets out on his return. In that case,
it has been held, that the domicil is reacquired from the time
he manifests such intention, ( The Venus, 8 Cranch, 253.)
This proceeds from the fact, that the acquired domicil was ad-
ventitious, and may therefore be thrown off at pleasure.”

It is proper to add, that Judge Goldthwaite dissented.
The case of Cambridge vs. Charlestown, 13 Mass. 501, in-

volved the question of the settlement of a pauper by the name
of Raymond : the family resided in Vermont, but the husband
had resided ten years in Charlestown, in this Commonwealth ;

the court held, that though he had a family in Vermont, and
occasionally visited them, it made no difference, and that he was
chargeable to Charlestown, because he did not consider Ver-
mont as his home, but kept his family there only until he could
conveniently remove them. “In the meantime he was permit-
ted to exercise all the privileges, and was subject to all the
duties of an inhabitant of Charlestown. Had his family re-
sided on a farm, belonging to him, in another town within the
Commonwealth, there might be some question respecting his
domicil.”

A mere intention to remove has never been held sufficient,
without some overt act ; being merely an intention, residing
secretly and undistinguishably in the breast of the party, and
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liable to be revoked every hour Something more than
mere verbal declaration, some solid fact, showing that the party
is in the act of withdrawing, has always been held necessary in
such cases. The President, 5 Robinson, 277.

In the matter of Wrigley, 8 Wendell, 134, it appeared that
he obtained a discharge from the Recorder of New York as an
insolvent debtor, and the question arose, whether he was an
inhabitant of New York at the time of presenting his petition.
The court say, “ although the plaintiff in error was an inhabi-
tant of New York while he was actually located there and
doing business as a commission merchant, yet the moment he
broke up his residence and sailed for his native land, sine animo
revertendi, he was no longer an inhabitant of New York, but
he resumed his domicil of origin.”

It may therefore be laid down as a general rule, in all ques-
tions with regard to domicil, the chief point to be considered
is the animus manendi ; if there be no intention of making a
fixed and permanent abode in a foreign country, even a pro-
tracted residence there will not change the domicil ; as, e. g.,
where the accomplishment of a temporary purpose is the chief
object of the stay; while, on the other hand, even the shortest
residence, if with a design of a permanent settlement, stamps the
party so residing with the national character. If the intention
to establish a permanent residence be once ascertained, the
recency of the establishment, though it may have been for a
day only, is immaterial.

The point, then, to be ascertained being the real intention of
the party himself.\ no circumstance can be regarded as unim-
portant which can in any way tend to throw light upon it, and
the amount of evidence required to establish an animum ma-
nendi, must, of course, vary with the circumstances of the
particular case.

Thus, upon the plainest principles of good sense, slighter
evidence would be required to make out an animum manendi
in the case of a man returning to his own country, than in
the case of the same man going to reside in a foreign land.
In the former case there is a natural presumption that the party
is returning to resume his original character; in the other the
natural presumption rather is, that he is not going for the pur-
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pose of making his home in the foreign country, but rather of
returning thence to his own, when he shall have accomplished
the object of his journey. Hence a national character, acquired
in a foreign country by residence, changes immediately the party
has left such country animo non revertendi ; and this is espe-
cially the case if he have left the foreign to return to his native
country, sine animo revertendi. In such cases the native dom-
icil revives, while he is yet in transitu, for it very easily re-
verts, and is reacquired the moment the foreign domicil is
abandoned.—l Arneuld oti Insurance, 98-99.

Mere declarations of an intention to remove ought never to
be relied upon, when contradicted, or at least rendered doubt-
ful, by a continuance of that residence which impressed the
character. They may have been made to deceive ; or, if sin-
cerely made, they may never be executed. Even the party
himself ought not to be bound by them, because he may
afterwards find reason to change his determination, and ought
to be permitted to do so. But when he accompanies those de-
clarations by acts which speak a language not to be mistaken,
and can hardly fail to be consummated by actual removal, the
strongest evidence is afforded which the nature of such a case
can furnish. The Venus, 8 Cranch, 253.

Nothing but an actual removal, or a bona fide beginning to
remove, can change a national character, acquired by domicil.
Ibid., at page 283.

Some of the principles to be extracted from this review of
these various cases, (to which the committee would have re-
ferred by citation only, had the argument been addressed to a
court instead of resorting to this popular form of discussion,)
are these : That every person has a domicil; that he can have
but one, at the same time, for the same purpose ; that the place
of birth is the domicil, if it is at the time of the birth the domicil
of the parents ; that the domicil of origin, which arises from
birth and connections, remains until clearly abandoned, and
another taken, which proposition is more fully considered in
Andrews vs. Heriol, 4 Cowen, 516, in note ; and Plumner vs.
Brandon, 5 Iredell’s Reports in Equity, 190, that the domicil
of birth is easily reacquired ; and that two things must concur
to constitute a domicil : first, residence, and second, the inten-
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tion to make it a home—the fact and the intent; that residence,
for however long a time it may be continued, cannot constitute
a domicil without the intention of permanently making it a
home, nor can the shortness of time in which the new home
is enjoyed, defeat the original acquisition, when accompanied
with the intention, for in the latter there would be the factum
et animus ; for which, see also, Home v. Home, 9 Iredell’s Law
Reports, 99-108; 77<e Ann Green, 1 Gal. 274.

The committee consider it to be established in this case, that
Mr. Howe’s domicil of origin was Haverhill; that he aban-
doned it years ago, and acquired a domicil in Michigan; that
while in Haverhill, in 1847, he expressed a preference for the
East, and indicated to a few individuals an intention to leave
Michigan when he could make his arrangements ; but it was
not in proof that he avowed an intention to return to Haverhill,
though his relatives seemed to have expected it. He made no
movement in furtherance of that intention until the execution
of his deed of his real estate in Michigan, on the 29th of Jan.,
1848, even if that circumstance can be so construed ; his being
in Michigan at that time was prima facie evidence that he was
there domiciled ; the great overt act indicating an intention to
reacquire a domicil in Massachusetts, was his arrival in Ha-
verhill towards the close of May, 1848, which was not five
years immediately prior to his election to the Senate by the
votes of the convention of the two branches of the legislature.

But in order to admit the application of the principles of law
in regard to foreign domicil to this case, it will be necessary to
concede that the cases arising under international law are in
point and of binding authority in a question of mere inhabit-
ancy as a qualification for a seat in the senate, as defined
in our constitution.

To accomplish this, it has been argued that the States of this
Union are to be considered as foreign jurisdictions, and that
therefore the law as to foreign domicil is applicable and con-
clusive in this particular case. This proposition the committee
do not admit to be well sustained. It is undoubtedly true our
courts have decided that judgments rendered in the tribunals of
the sister States are foreign judgments. Hitchcock vs. Aicken,
1 Caines, 400 ; Bartlett vs. Knight

,
1 Mass. 430.
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So, too, bills of exchange drawn in one State upon another
State are considered as foreign. Duncan vs. Course, 1 South
Carolina Constitutional Reports, 100 ; Buckner vs. Finley and
Van Lear, 2 Peters, 586; Phoenix Bank vs. Hussey, 12
Pick. 483.

So, too, the laws of other States of the Union are considered
as foreign. Haven vs. Fostei', 9 Pick. 112.

For all national purposes embraced by the federal constitu-
tion the States and the citizens thereof are one, united under
the same sovereign authority, and governed by the same laws.
In all other respects the States are necessarily foreign to, and
independent of, each other. Their constitutions and forms of
government being, although republican, altogether different, as
are their laws and institutions. Buckner vs. Finley and Van
Lear, 2 Peters, 586.

So far as these States are subject to the laws of the Union,
they are not foreign to each other. But so far as they are sub-
ject to their own respective State laws and government, they
are foreign to each other. Opinion of Mr. Justice Thompson,
5 Peters, page 57.

In Virginia it was held, that in cases of contracts, the laws
of a foreign country where the contract was made, must
govern : and the court added, “ the same principle applies,
though with no greater force, to the different States of America ;

for though they form a confederated government, yet the several
States retain their individual sovereignties, and, with respect to
their municipal regulations, are to each other foreign. Warder
vs. Arrell, 2 Wash. 298.

All this maybe conceded,and yet it will not follow that this
is a question between a foreign domicil and a domicil of origin,
or if it were, that it is to be decided by international law and not
by the Constitution. The courts, for certain purposes, do
sometimes, and to a limited extent, admit the applicability of
international law; but it is for commercial and not political
purposes that the citizens of one State are sometimes consid-
ered as of a foreign jurisdiction. In the opinion of the com-
mittee, the language of the court in the case of The Inhabit-
ants of Jeffersonvs. The Inhabitants of Washington, 19 Maine
Reports, 293, as to the propriety of invoking the aid of the prin-
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ciples of international law, is extremely pertinent. This was
a case involving a question under the State laws, as to the legal
settlement ofa pauper. The court say, “ the counsel for the de-
fendants in error, in his argument, treats the words dwelling-place
and home as if synonymous with domicil, and proceeds to argue,
that one domicil continues until another is gained; and that to
have a domicil a man need not have any particular place of dwell-
ing, or for his home; and he cites numerous authorities to sup-
port his position. But the answer to them all is, that domicil,
though in familiar language used very properly to signify a
man’s dwelling-house, has, in cases arising under international
law, and in kindred cases thereto, a sort of technical meaning.
And the authorities cited, all apply to it in this sense. It fixes
the character of the individual, in reference to certain rights,
duties and obligations ; but dwelling-place and home have a
more limited, precise and local application.

When the legislature speak of dwelling-place and home, as
being requisite to establish the settlement of paupers, it cannot
mean to use these terms in a vague and indeterminate sense.
Something specific was in contemplation. It was intended to

define, so that it could not be misunderstood, and so that it
should be obvious to the common sense of every man, what
should constitute a settlement. Constructive dwelling-places
and homes, if there be any such, could not have been in con-
templation. If a man actually has a home or dwelling-place,
all his fellow townsmen can at once see and know it; but as
to constructive dwelling-places and homes, who can tell what
they are, or where they are to be found, or to which of the
senses they can be made obvious. In the case of Turner vs.
Buckjield, 3 Greenl. 229, it is expressly decided, that the words
dwelling-house and home meant some permanent abode or
residence, with intention to remain.

This argument applies directly to the point involved in the
present instance. The word inhabitant is precisely defined in
the constitution itself; to wander in the paths of international
law in pursuit of devices for evading the force of constitutional
requisitions cannot be reconciled to the dictates of legislative
duty. The result would be the substituting of a constructive
dwelling-place or home, for that real, permanent, substantial
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and visible place of abode which is contemplated by the con-
stitution.

The proof is that Mr. Howe did not arrive in Haverhill until
May, 1848 ; now to maintain that he had his home and dwell-
ing place in that town, for months previous, by construction,
is a course of argument which, however ingenious, cannot be
sustained in the very teeth of the constitution. The commit-
tee would gladly have come to a different conclusion. Mr.
Howe has proved himself to be an active, industrious, and most
acceptable senator. Dignified and courteous to all, the commit-
tee believe that there is not a member of the senate who en-
tertains for him any feelings but those of very sincere regard.
To lose his services, and to miss his presence, even for the
short remainder of the session, will be to his associates a sub-
ject of regret. But this must be met and endured, if need be.
After most anxious deliberation, the committee are of opinion
that the Hon. Nathaniel S. Howe, one of the sitting members
from the district of Essex, had not been an inhabitant of this
Commonwealth for the space of five years immediately preced-
ing his election, and at that timewas not constitutionally eligible
to the senate. They therefore declare his seat to be vacant.

FRANCIS BRINLEY.
ELISHA MURDOCK.

3
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The undersigned, a Minority of the Special Committee to
whom was referred the remonstrance of several citizens of
Essex County, against the right of Hon. Nathaniel S. Howe,
to a seat in this body, dissent from the conclusions of the
Majority of the Committee, and submit the following

A special committee has no cognizance of any matter other
than that referred to it, and exceeds its jurisdiction when it
undertakes to adjudicate upon a question foreign to the one
committed. The only question referred to this committee, was
the consideration of the remonstrance above mentioned, and
the allegation in that is, that Mr. Howe “ had not, at the time
of his election, been an inhabitant of this Commonwealth for
the full term of five years. The committe cannot presume
that a certain proposition was intended to have been referred to
them, or that the remonstrants intended to have alleged any
other proposition than that they have alleged. The constitu-
tional provision is, (chap. 1, sec. 2, art. 5,) that in order to
eligibility as a senator, a person shall have been a resident of
the Commonwealth for five years “ immediately preceding his
election.” In the word “ immediately ” consists the whole
gist of this provision, and it cannot apply to a person who has
been at some time, a resident of the Commonwealth for the
term of five years, unless his non-residence has been within
five years.

Commontotaltfj of

In Senate, April 30, 1853.

REPORT:
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It will be seen, therefore, that the remonstrance only raises
the question, whether or not Mr. Howe had been, at some time,
a resident of the Commonwealth for the full term of five years.
And upon proof of the fact that he had so been, no further
question is left for the consideration of the committee. This
fact was admitted and proved, and therefore, in the judgment
of the undersigned, the powers of the committee were ex-
hausted.

The facts proved before the committee are substantially as
follows:—Mr. Howe was born and resided in Haverhill, Essex
County, except when absent at college, till the year 1836,
when he went to the State of Michigan, and remained there
till the year 1847.

In the summer of that year he came from Michigan to
Haverhill with his family, and when there announced his in-
tention to change his residence, and thereafter reside in Haver-
hill. This announcement was made to his family friends and
others, and he also at that time took steps towards procuring a
law office in Haverhill.

From that time forward his father’s family expected his set-
tlement in that town. In the fall of 1847 he returned to
Michigan, and was engaged in closing his business and dis-
posing of his property during that winter, and returned again
to Haverhill in May, 1848, where he has since resided. His
letters, written during that winter, also announced the same
continued intention, and his conversations with a witness, in-
troduced by the remonstrants, also showed that he went back
to Michigan in the fall of 1847 for the temporary purpose of
disposing of his property and arranging his business, prepara-
tory to his future abode in Massachusetts.

In the opinion of the undersigned, and judging from the
whole testimony, the fixed determination of Mr. Howe to this
change of residence was made by him at Haverhill in the sum-
mer of 1747, and all his subsequent conduct was in pursuance
of, and to carry out, that determination.

The sincerity of the intention declared in 1847, is evinced in
the fact that he did precisely what he then announced, and
that he has since resided in Haverhill. In January, 1853, Mr.
Howe is elected a Senator from Essex, in the manner pre-
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scribed by the constitution, and no other objection is made
against his right to his seat than that above-mentioned. In
the opinion of the undersigned, the residence of Mr. Howe in
Massachusetts commenced in the summer of 1847, when he
formed the purpose, which he followed by an actual removal,
and that he then regained his original domicil, and that he is
therefore entitled to his seat in this body.

N. LYMAN STRONG.


