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To the President o f the Senate:—
In compliance with an Order of the 21st February, I here

with transmit to the Honorable Senate the First and Second 
Annual Reports of the Commissioners on Boston Harbor and 
Back Bay.

H EN RY J. GARDNER.
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To Ilis Excellency J ohn  H. C l if f o r d , Governor :—

The Commissioners on Boston Harbor and the Back Bay, 
appointed under the Resolves of 1852, chapter 79, have the 
honor to transmit herewith certain proposals from the Boston 
& Roxbury Mill Corporation, and the Boston Water Power 
Company, which they have accepted, subject to the condition 
that the deeds of release therein described shall receive the 
approbation of the Governor and Council.

The proposed release to the Mill Corporation will transfer 
to that corporation all the remaining interest of the Common
wealth, whatever it may be, in the strip of land, two hundred 
feet wide, next north of the Mill Dam, from the Boston to the 
Brookline shore. The title to this area is now claimed by said 
corporation under various legislative acts and resolves, and 
under divers conveyances from riparian owners.

The Act of 1822, chapter 34, (approved January 17, 1823,) 
authorized that corporation to widen their dam “ by extending 
it one hundred feet on the northerly side thereof, upon the 
flats and tide waters,” from the Brookline shore to a point 
three hundred feet east of the easternmost sluiceway.

The Resolve of February 11, 1824, authorized that corpo
ration to fill up, use and occupy “ any part of the vacant 
fiats north of their dam,” west of low-water mark, on the 
west side of the eastern channel, and within two hundred feet 
of the dam.

By purchase, the corporation became owners o f upland and 
flats extending to the line of riparian title, at each end of this 
two hundred feet strip.
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By the Act of 1844, chapter 58, they were authorized to ex
tend their wharf on the Boston shore, and north of the dam, 
to the harbor line established in 1840 and 1841.

The proposed release from the Commonwealth to this cor
poration includes only that portion of the two hundred feet 
strip which is below the line of riparian ownership. It con
verts the wharf title of 1844, and the legislative licenses or 
grants of 1823 and 1824, into an unqualified fee, and covers 
the small space intervening between the western limit of the 
wharf right and the eastern bound of the Act and Resolve 
of 1823 and 1824.

In consideration of this release, the corporation agree to a 
speedy surrender of their toll franchise and rights of way, and 
undertake to construct a sea wall on the northerly side of the 
released premises, from shore to shore, and to fill up this area, 
and to lay out all of their lands west of Otter Street, in con
formity with such plan as the Commissioners shall adopt.

The proposed release to the Boston Water Power Company 
will transfer to that corporation the Commonwealth’s title, 
whatever it is, to about one hundred and two acres, being one- 
half of the area owned by the Commonwealth in the empty 
basin.

The whole basin measures about four hundred and twelve 
acres, of which one-half is above and one-half below the line 
of riparian title, and all of which is subject to flowage by the 
Water Power Company.

The Commonwealth is the sole owner of the fee in the two 
hundred and odd acres below the riparian $ne.

The Water Power Company own one-half of the area 
above the riparian line, the other half belonging to a small 
number of individuals and corporations.

The city of Roxbury and David Sears, Esq., have set up a 
claim to a large portion of the said area owned by the Com
monwealth. That claim the Commissioners regard as invalid; 
but the proposed release will in no wise affect either its validity 
or value. The portion released and the portion retained will 
alike remain subject to any superior title or paramount claim. 
The Roxbury and Sears’ claims, the Commissioners have 
cause to believe, will be at an early day submitted to the de
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cision of referees,'in pursuance of the Resolves creating this 
Board.

In consideration of this release, the Water Power Company 
abandon their right to flowage in both basins, so far as to 
allow all who become parties to the Commissioners’ arrange
ment to fill up their flats as fast as they please ; they surren
der to the Commonwealth the land lying between the east 
channel and the Public Garden ; agree to conform to the Com
missioners’ plan in regard to laying out their lands, (made or 
to be made ;) and assume the burden of constructing, within 
prescribed periods, certain great avenues across the empty 
basin.

This arrangement with the Water Power Company brings 
three-fourths of that basin within the control of the Commis
sioners’ plan, and thus goes far towards effecting the great 
purpose of the Legislature in establishing this Commission.

The Commissioners, believing that the public convenience 
and welfare will be promoted by the proposed arrangement 
with said corporations, respectfully hope that His Excellency 
the Governor and the Honorable Council will approve of the 
needful releases.

The Commissioners have devoted much time and labor to 
the investigation of every matter involved in the proposals of 
the two corporations, and have allowed no record or document 
to escape examination, and no fact or argument to pass un
considered. They have been met and assisted by all parties 
in interest in the most frank and friendly spirit, and after the 
fullest and most patient hearing, inquiry and reflection, have 
arrived, with perfect unanimity, at the conclusion herewith 
communicated.

A part of the proposals relates to the city of Boston, to 
whom it is intended to offer a large and liberal extension of 
the Public Garden on conditions equally desirable to all par
ties. The Commissioners respectfully ask for the needful 
approbation of the conveyance designed to be offered to Bos
ton.

In conclusion, the Commissioners respectfully suggest that 
they are ready, in such form as may be desired, to spread be
fore your Excellency and the Council at greater length the

1855.]
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various facts and reasons which have been considered by them 
during their long and anxious course of investigation in regard 
to the proposed arrangement, and any explanation of the pro
posals and plan which accompany this Report.

W e have the honor to be, with great respect, your Excel
lency’s obedient servants,

JOHN A. B O LLE S, 
G IL E S H. W H IT N E Y , 
S. H OOPER,

Commissioners.
B oston , May 25, 1853.
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P R O P O S A L S .

The Commonwealth shall release unconditionally to the Boston and 
Roxbury Mill Corporation all its interest in the land, &c., lying north 
of the Mill Dam and within two hundred feet thereof.

The said Corporation will give bond satisfactory to the Commission
ers for the performance of the following contracts :—

1. A t the expiration of ten years, or sooner, if disposed, to surren
der to the Commonwealth its toll franchise and all its present rights 
of way over the Mill Dam, cross-dam, bridges and roads, as now- 
constructed, connected with either of said dams— the duty of keeping 
said dams, bridges and roads in good repair as highways to cease and 
determine whenever said surrender is made.

If Avenue No. two, shall be opened for travel to the cross-dam, or 
if buildings shall extend on either side o f the main dam to the cross
dam, or if the lands on either side of said main dam to the width of 
one hundred and fifty feet shall be filled to the height of the main “ 
dam as far as said cross-dam on the north, or to the western line of 
the Commonwealth’s land in the empty basin on the south, of the main 
dam, within said ten years, the said surrender shall take place upon 
the happening of either o f said events.

The said Corporation to have liberty, at any earlier period, to arrange 
with any towns or cities in which any part of the roads, dams, or 
bridges may lie, for the maintenance of such part.

2. The said Corporation shall, within such period of time as this 
Board may (in conjunction with the Governor of the Commonwealth) 
deem proper, complete from shore to shore a sea wall north of the main 
dam, parallel therewith and two hundred feet distant therefrom, with 
suitable sluices, and fill up the space so enclosed, as fast as may be 
considered proper by the major part of a committee, consisting o f this 
Board and three persons elected for that purpose by said Corporation, 
or by this Board alone if no such persons shall be so elected by said

2
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Corporation— the wall and filling to be carried to the full height of 
the dam, of materials and in a manner satisfactory to this Board.

3. The said Corporation shall, whenever requested by said Board of 
Back Bay Commissioners, fill up any part of said space which said 
Board shall deem needful to be filled to prevent leakage through said 
dam.

4. The land thus made, as well as that already made, west of Otter 
Street, shall be laid out in accordance with the plan that may be pre
scribed by the Commissioners, provided said plan do not require more 
than one-third part of said land for public uses, including as portion 
of said one-third part twenty feet to be added to the width of the 
highway on said dam ; and the toll-house shall be removed from time 
to time, and be kept westward of all dwelling'-houses that shall be 
built on land to be made on either side of the main dam east of the 
cross-dam during the continuance of said toll franchise.

The Commonwealth shall release unconditionally to the Boston 
Water Power Company (or to that Company and the Boston and 
Roxbury Mill Corporation, in such proportions as they may agree) its 
title to all lands, &c., in the empty basin lying southerly of a line 
parallel 'with Avenue No. two, and one hundred and fifty feet south
erly therefrom and easterly of Avenue No. four, and also to the lands, 
&c., in said empty basin lying westerly of a line parallel with Avenue 
No. six, thirteen hundred and fifty-seven feet east on the main dam of 
the point where the east line of the cross-dam continued meets the 
south line of said main dam continued, and northerly o f Avenue No. 
five, and the small parcel of land south of Avenue No. two, north of 
the Providence Railroad, and last of Avenue No. one.

The Boston Water Power Company shall give bond satisfactory to 
the Commissioners for the performance of the following contracts :—

1. To release to the Commonwealth all its title to all lands south 
of the main dam and east o f Avenue No. six excepting such lands as 
are above proposed to be released by the Commonwealth to the said 
Corporations, and to surrender its entire right of flowage in both 
basins so far as to allow all land owners in either basin, 'who may 
within-------months, from May 1,1853, become parties to this arrange
ment, to fill their respective flats, and lands, and channels, in conformity 
with the Commissioners’ plan, as fast as they may deem f i t : provided, 
however, that said plan shall leave culverts and water-ways under its 
avenues for the flowage of water over such parts o f the basins as may 
not be filled up, to the end that the water power be not needlessly 
injured or diminished ; and provided, further, that any parties or per
sons, if any shall prove to be owners of lands in said empty basin,

BOSTON HARBOR & BACK BAY. [March,



1655.] SE N A T E —No. 62. 11

under titles adverse to the Commonwealth, below the line of riparian 
title, they shall not have the benefit of the above agreement, in respect 
to the flowage over their said lands, until they shall, respectively, 
release to the Commonwealth one-half part of their said several lands 
herein intended to be released by said Boston Water Power Company 
to said Commonwealth, and until they shall release to the said Cor
porations as aforesaid one-half part of their said several lands, herein 
intended to be released by the Commonwealth to the said Corpora
tions.

2. The said Water Power Company, in filling up their flats and in 
laying out their lands, (made or to be made,) will conform to the Com
missioners’ plan, provided said plan devote to public use not more 
than one-third part of said lands.

3. The said Company, singly, or in conjunction with the Boston and 
Roxbury Mill Corporation, will, within such time as the Commission
ers shall direct, complete to said Commissioners’ satisfaction that 
part of Avenue No. one which extends northward from Tremont Road 
to Avenue No. two, and shall also, within the periods specified 
below, complete as aforesaid, within the empty basin, all such por
tions of the following avenues as are laid out upon and through the 
lands of said Corporations as defined by this agreement, and the re
leases thereunder to be made by the Commonwealth, viz. : No. two 
in three years, Nos. three and four in five years, and Nos. five and 
six in six years, and one-half part of all such portions of said avenues 
as are laid out bounding upon said lands.

The lands of all riparian owners, and other persons, if any, now 
subject to flowage, shall so remain, unless within-------months afore
said, or such further time as the Commissioners allow, the owners 
thereof shall become parties to this arrangement as aforesaid, and shall 
agree that the line of low water in the full basin, and the approximate 
riparian line of the Commissioners’ Report of March 11, 1852, in the 
empty basin, are the true riparian lines ; that they will, in filling up 
their lands, conform to the Commissioners’ plan, provided said plan 
require for public use not more than one-third part of said land and 
flats, and that the following avenues shall be completed within the 
empty basin upon their several territories, at their several expense, to 
the Commissioners’ satisfaction, within the following periods, viz. : 
Avenue No. two in three years, Nos. three and four in five years, and 
Nos. five and six in six years from the date aforesaid.

The Commonwealth shall offer to the city of Boston a conveyance 
of the title which the Commonwealth now has, or which, under the 
release aforenamed, it may have, to all land lying between the Public
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Garden and Avenue No. one, upon condition that the city shall agree 
to extend the Public Garden to said Avenue No. one, and keep the 
same, thus extended, forever open and free from all buildings except 
greenhouses and garden structures, and shall also, within such time 
as the Commissioners may deem reasonable, construct that portion of 
Avenue No. one which extends from the Mill Dam to Avenue No. 
two, and one-half of that part of Avenue No. two from the end of 
Boylston Street westward to Avenue No. one.

R A LPH  HUNTINGTON,
N. H. EMMONS,
W M. It. LAW REN CE,

Committee o f  the Directors o f  the Boston and Hoxbury M ill Co.

TIIOS. G. CARY,
J. W . JAMES,
DANL. D. BIIODHEAD,

Committee o f  the Directors o f  the Boston Water Power Co.

May 10, 1853.
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To His Excellency E m ory  W ash bury , Governor:—

The undersigned, Commissioners appointed under the Re
solves of 1852, chap. 79, entitled, “ Resolves concerning Boston 
Harbor and the Back Bay,” respectfully submit to your Ex
cellency their Second Report.

This duty would have been performed at a much earlier day 
but for interruptions and delays occasioned by the numerous 
professional cares and labors of our late associate, Joel Giles, 
Esq., who became a member of the Board in October last.

The Commissioners had then drafted and prepared for exe
cution such bonds and indentures as seemed needful to give 
effect to their agreements of June last, approved by vote o f 
the Executive Council June 29. These papers were submitted 
to Mr. Giles.

He has devoted much time from month to month, as his 
other engagements and duties permitted, to their revision. 
Every suggestion made by him has been adopted; and in the 
indentures, bonds and mortgages, printed copies of which ac
company this Report, and the originals of which we shall, in 
the early part of next week, submit for executive approval, 
your Excellency will find the result of the deliberations and 
labors of the entire Board.

The present Board of Commissioners was created in accord
ance with the report and recommendation of the Commission
ers appointed in 1850 by his Excellency George N. Briggs, 
under the “ Resolve concerning Boston Harbor and the Back 
Bay,” approved May 3, 1850, Res. chap. 111. lion. Simon 
Greenleaf, Joel Giles and Ezra Lincoln, Esqs., composed 
that Board. In March, 1850, they presented to Governor 
Boutwell their Second Report, which forms Senate Document 
No. 45 of that year. By the Resolves under which they 
acted, it was made their duty “ to make such further inquiries
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as they may deem expedient respecting the flats or lands be
low the ordinary line of riparian ownership in the basin, or bay, 
commonly called the ‘ Back Bay,’ which has heretofore been 
cut off by dams or otherwise from the natural flow o f the 
tides in Boston Harbor, and also respecting the flats below 
said line, and within two hundred feet north of the main dam 
leading from Boston to Brookline, with a view to ascertain 
what titles in fee or otherwise, and what special uses, rights of 
occupation and improvement, easements, or other privileges in 
the flats aforesaid, or any portion thereof, have heretofore been 
granted by the Commonwealth to, or are now held by, individ
uals or by municipal or other, corporations, and consider what 
valuable interest, if any therein, remains in the Commonwealth, 
and to cause a full and accurate survey of said premises to be 
made.

“ And also consider what measures can be taken for the im
provement of the said flats or land so as to make them most 
valuable to all parties interested therein, and in what manner 
the various conflicting interests, if any there be therein, may 
be most speedily and equitably adjusted.”

Their report above named contains, 1st. “ A  description of 
the Back Bay, cut off by the Mill Dam leading from Boston 
to Brookline, and the strip of flats, two hundred feet wide, 
north of said dam.”

2d. “ A  statement of the rights and titles claimed by muni
cipal and other corporations and by individuals in the Back 
Bay, and in the strip of flats, two hundred feet wide, north of 
the Mill Dam.” 3d. A  statement of “ the interest of the 
Commonwealth ” in the same premises. 4th. A  recommen
dation of an “ outline plan” for the improvement of the same 
premises. 5th. A  statement of the Commissioners’ views as 
to “ the manner of adjusting the conflicting interests in the 
Back Bay, &c.” 6th. “ Remarks on the riparian line o f own
ership.”

Under their fifth division of topics, those Commissioners 
urgently recommended the establishment of “ a State Com
mission,”  consisting of two or three persons, with full powers 
of agreement and action upon all matters of detail naturally 
embraced within “ these measures o f improvement in the Back 
Bay.” The Commissioners specify five other classes o f pow-
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ers and duties which, in their judgment, should be devolved on 
such Commissioners, all of them relating to Boston Harbor in 
its largest extent.

This Report was communicated to the Legislature, and its 
suggestions were referred to a committee, which reported a 
series of “ Resolves concerning Boston Harbor and the Back 
Bay.”

Those Resolves, however, were so cut down in their passage 
through the Legislature, that, although their title remains 
unchanged, their operation is in fact limited to the Back 
Bay, and the strip of land, two hundred feet in width, 
north of the Mill Dam. This incongruity between the title 
and the body of the Resolves has caused great misconception 
in regard to the powers and duties of the present Board, and 
subjected its members to numerous applications wholly be
yond the sphere of their duty, and some imputations quite 
undeserved. Under the Resolves, as finally enacted and ap
proved May 20, 1852, the undersigned, with Samuel Hooper, 
Esq., a well-known Boston merchant, were commissioned in 
July, 1852.

Mr. Hooper acted for more than a year as a member of the 
Board, and devoted himself to its duties with extreme fidelity. 
In the summer of- 1853 he embarked for Europe, and, expect
ing to be absent a year or more, resigned his office.

In his place Governor Clifford appointed the late Hon. Simon 
Greenleaf, who had, as already stated, been Chairman of the 
Board of Commissioners under the Resolves of 1850. Mr. 
Greenleaf, as will appear from copies of his letters hereto an
nexed,* finally declined the offered commission.

Early in October, Joel Giles, Esq., his former associate in 
the commission of 1850, was appointed and qualified in his 
stead.

The Board, as originally constituted, entered upon the dis
charge of its duties in July, 1852, by calling, in accordance 
with the Resolves, a public meeting for the hearing of all par
ties in interest on all preliminary matters.

At those hearings, which were continued to the 24th of De
cember, 1852, the following parties appeared, and were fully

* See Appendix No. 1.
3
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heard, viz.: The city of Roxbury, by D. A. Simmons, Esq.; 
the Boston and Roxbury Mill Corporation and the Boston 
Water Power Company, by Messrs. Pope and Gardiner; Hon. 
David Scars, by R. H. Dana, Jr., Esq.; and Mr. Ebenezer 
Francis, by Joel Giles, Esq.

These parties were allowed whatever time and opportunity 
they desired for the introduction of both evidence and argu
ment.

The appearance of Thomas Richardson, Esq., a Boston 
merchant, who desired to remonstrate and protest against any 
and all filling up of either basin in the Back Bay, obliged the 
Board to consider and decide, at the outset, whether, under 
the Resolves authorizing their appointment, the Commission
ers could with propriety receive evidence or listen to argu
ments in support of any such remonstrance.

The members of the Board, believing that the determination 
o f the Legislature to fill up these basins was clearly expressed 
in the Resolves, and that the chief duty of the Commission
ers was to devise and adopt a plan for carrying that determin
ation into effect, decided to receive and hear no such remon
strance.

Whether the original charter o f the Boston and Roxbury 
Mill Corporation in June, 1814, or the construction of the Mill 
Dam, was either constitutional or wise, an unauthorized ob
struction of navigable waters, or a manifest injury to Boston 
Harbor, the Commissioners felt that they had no official right 
to inquire, however important or interesting those questions 
might be.

Among those who appeared before the Board as owners or 
claimants of land, &c., in the Back Bay, were the Boston and 
Roxbury Mill Corporation and the Boston Water Power Com
pany, who claimed to be the parties chiefly interested in the 
subject matter of this commission.

The Boston and Roxbury Mill Corporation, as stated in our 
First Report in May last, claimed to be the owner in fee of 
that strip of land, two hundred feet in width, which extends 
from the Boston to the Brookline shore, next north of the Mill 
Dam. It disclaimed the ownership of the land under the Mill 
Dam. It claimed to have expended under its charter, in build
ing the dam, cross dam, &c., and otherwise, for purposes of

BOSTON HARBOR & BACK BAY. [March,
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general benefit, upwards of $2,800,000; while the dividends 
received by its stockholders for thirty years had been less than 
legal interest on one-tenth part of that amount.

The Boston Water Power Company claimed title to large 
tracts of land, amounting in all to upwards of one hundred 
acres, situated above the line of riparian ownership, in the 
empty basin in the Back Bay. Below the riparian line that 
corporation claimed only the right of flowage. The whole 
area of flowage above and below that line was claimed to be 
three hundred and ninety acres.

The aggregate value of the property of this corporation was 
represented to be upwards of a million of dollars.

These two corporations offered to the Commissioners cer
tain proposals, which will be found appended hereto.* Those 
proposals became the subject of a very long and animated dis
cussion before the Commissioners. They were advocated with 
great earnestness, learning and ability, by Messrs. Pope and 
Gardiner, counsel for the corporations, and were opposed with 
kindred zeal and talent by D. A. Simmons, Esq., counsel for 
the city of Roxbury, by Joel Giles, Esq., counsel for Mr. Fran
cis, and by E. Id. Dana, Jr., Esq., counsel for Mr. Sears.

Messrs. Simmons and Dana insisted that, by numerous and 
long-continued violations of their respective charters, those 
corporations had forfeited all right or claim to favorable con
sideration, and, instead of being allowed to receive any ad
vantage under the Resolves creating this Board, should be 
proceeded against by quo warranto, and subjected to all the 
legal consequences of their alleged misconduct.

This grave question, lying at the foundation of the whole 
subject referred to this Board, was investigated by the Com
missioners to the full extent of their ability, and with the most 
anxious desire to arrive at a correct conclusion. Witnesses 
and documents were produced and examined. The Records 
of the General Court, of the Judicial Courts, of the corpora
tions themselves, and the Registers of Deeds for Suffolk, Nor
folk and Middlesex, were searched with unwearied care for 
facts relating to this inquiry; and the Commissioners, feeling 
that they represented the interests of the government and

See Appendix No. 2.
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people of Massachusetts, considered with the utmost atten
tion how far those interests would be promoted or prejudiced, 
under the existing state of our constitution and laws, by a 
decree of forfeiture, or by proceedings instituted for the pur
pose of obtaining such decree against either or both of those 
corporations.

The result of these hearings, researches and reflections, was 
a firm conviction that the public interest would be most 
effectually subserved, and the will of the Legislature most 
certainly effected, by negotiating with those corporations in
stead of prosecuting them, and by devising some plan which 
should harmonize and combine all parties in a common enter
prise instead of exciting hostility by litigations whose only 
certain consequences would be an indefinite postponement of 
the filling up and improvement of the Back Bay.

While, therefore, the first proposals o f the Boston and Rox- 
bury Mill Corporation and of the Boston Water Power Com
pany were rejected by this Board, the Commissioners deter
mined to negotiate with all the parties in interest and solicit 
propositions from all.

In this decision we were fortified by the official Report of 
Messrs. Greenleaf, Giles and Lincoln, (Senate Document No. 
45 of 1852,) and by the very able and elaborate argument of 
Mr. Giles, as counsel for Mr. Francis, at the hearings of this 
Board.

The ground taken by Mr. Giles was this: that, although 
the acts of the corporations might have been such that a de
cree of forfeiture would be the result of a prosecution, it was 
more desirable to settle the whole matter between all parties 
by mutual agreement and amicable arrangements.

Ebenezer Francis, Esq., who is one of the largest individual 
riparian proprietors of lands in and around the Back Bay, de
clined making any other proposal than that which was involved 
in his offer, made to the Board in his behalf and in his hearing 
by Mr. Giles, that he would adopt whatever line the Board 
might fix upon as the true line of riparian proprietorship, and 
would interpose no obstacle to the execution of any plan of 
filling up the Back Bay which might be devised or adopted by 
the Commissioners.
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Hon. David Sears, by Mr. Dana, his counsel, placed in the 
hands of the Doard a programme of his views and wishes, a 
copy of which is appended to this Report.

The same thing was done by Mr. Simmons, acting for him
self and Mr. Harrington, and a copy of that paper is hereto 
annexed.*

New proposals, of enlarged scope and liberality, were from 
time to time presented by the Boston and Itoxbury Mill Cor
poration and the Boston W aterPower Company, until in May, 
1852, they finally presented a plan or proposal, which in the 
judgment of the Commissioners seemed worthy of acceptance, 
as the basis of an agreement by and between all parties con
cerned in the improvement of the Back Bay.

That proposal formed the special subject of our First Report, 
and, with that Report, and a partial plan of survey, was by 
the Commissioners communicated, on the 25th of May, 1853, 
to His Excellency Governor Clifford.

W e beg leave to refer to that Report and the accompanying 
proposals, as needful to a full understanding o f the present 
communication.

Those documents were laid before the Council and referred 
to a Committee, with whom the Chairman of the Board of 
Commissioners, and Mr. Hooper, one of his associates, at 
their invitation, conferred. On the 28th of June the Commit
tee presented to the Council the following Report:—

COMMONWEALTH OP MASSACHUSETTS.

E xe  c u tiv e  D e p a r t m e n t , j
Council Chamber, June 28, 1853. j

lhe Committee to whom was referred the First Report of 
the Commissioners appointed under the <! Resolves concerning 
Boston Harbor and the Back Bay,” May 20, 1852, have 
carefully examined and considered said Report, the annexed 
document, the accompanying plan, and such other sources of 
information as were at their command; they have also had

* See Appendices Nos. 3 and i.
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an interview with two of the Commissioners, and received 
explanations and suggestions from them.

Your Committee are of opinion that the proposed arrange
ment would be conducive to the public welfare, and recommend 
that the Governor and Council approve of the proposed re
leases in behalf of the Commonwealth, to the Boston and 
Roxbury Mill Corporation and the Boston W ater Power 
Company, on the terms and conditions set forth in the Com
missioners’ Report and the annexed “ proposals;” and also 
recommend that the Governor and Council approve of the 
proposed offer and release to the City of Boston on the terms 
and conditions set forth in said Report and annexed docu
ments. All which is respectfully submitted.

For the Committee,

J. H. W . P a g e .

This Report was accepted by the Council on the day fol
lowing, and the Secretary of the Commonwealth made known 
its acceptance to the Commissioners, who thereupon informed 
the corporations that their proposals were accepted.

Thus, under Executive sanction, was established the basis 
of a plan for the improvement of the Back Bay, to which there 
is no reasonable cause to doubt that every party in interest 
will ultimately subscribe.

The preparation of the papers required to define and secure 
the rights of parties under the agreement ratified as above 
stated has been a labor of extreme difficulty and anxiety, and 
has been greatly prolonged and delayed, as stated already, by 
the interruptions of Mr. Giles by professional engagements 
which be did not feel at liberty to avoid or postpone. It is 
hoped that the two indentures and two bonds and mortgages, 
copies of which are now submitted as the result of their 
labor, and which have received the careful criticism of each 
member of the Board, will meet with the approval of your 
Excellency and of the Honorable Council.

It was expected by the Board that bonds, with sureties, 
and not mortgages, would have been given as security on
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the part of the Boston and Roxbury Mill Corporation and 
Boston Water Power Company for the performance of the 
contracts and covenants contained in the indentures; but 
those corporations found it exceedingly difficult, if not im
possible, to furnish adequate securities in a sum sufficiently 
large to satisfy the Commissioners. At the solicitation of 
those corporations, mortgage securities were substituted for 
personal securities on the bonds. By this method, the interests 
of the Commonwealth are more certainly secured than they 
could have been in any other way.

It should be here stated that there is an apparent discre
pancy between the release proposed to be made and that which 
actually is made by the V/ater Power Company to the Com
monwealth. In 'the proposals accompanying our First Report, 
that corporation offers “ to release to the Commonwealth all 
its title to all lands south of the main dam and east of avenue 
No. 6, excepting such lands as are above proposed to be re
leased by the Commonwealth to the said corporations.”

This offer was intended, and by both parties understood, to 
apply only to lands below the line o f  riparian ownership; and 
the indentures are drawn in accordance with that common 
understanding and intention.

By the terms of these indentures, the Commissioners are 
bound within a specified period to furnish, for the direction 
and benefit of the corporations above named, a plan of streets, 
&c., applicable to certain portions of their territory. The un
dersigned will, on their part, be prepared for the prompt execu
tion of that portion of the agreement.

To guard against delay or refusal on the part of any person 
or corporation whose assent and cooperation is needful to the 
prompt and thorough execution of the meditated improve
ments in the Bade Bay, it is desirable that the Board have 
power to lay out and cause to be constructed all needful 
streets, sewers, and other public works required to enhance the 
value of the Commonwealth’s lands and execute the purposes 
of the Resolves within the limits of the Back Bay ; and the 
further power to prescribe such rules, as to the location, di
rection, width and grade of streets, and as to sewers and 
drains, as may be needful to prevent that vast level area from
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becoming hereafter the seat of narrow and filthy streets and 
of an over-crowded population. It is, moreover, desirable that 
the Legislature should expressly declare that the phrase '■'•high- 
water mark," used in the Resolves creating this Board, means, 
not “ ordinary," but “ extreme high-water mark.”

This interpretation will bring the whole of Gravelly Point 
within the scope of the Resolves, and enable the Commission
ers to execute one broad, comprehensive, uniform and most 
desirable plan for the comfort and safety of that immense pop
ulation which is destined, at no distant period, to occupy the 
whole region now washed by the waves of the Back Bay.

It is desirable that the Commissioners be authorized to con
nect their system of sewage with that already existing in 
Boston. A portion of the Back Bay lands will be most readily 
drained through those sewers which now discharge through 
Dover Street into the South Bay, and through Church Street, 
the Public Garden, and Otter Street, into Charles River.

If the city of Boston shall deline the conditional oiler of the 
Commissioners, which is hereinafter more particularly referred 
to, this additional authority may be of fundamental impor
tance.

Among the parties who appeared at the public hearings be
fore the Commissioners were the cities of Boston and Rox- 
bury. Boston appeared, not as owning or claiming any land 
now subject to flowage in the Back Bay, but as deeply and 
unavoidably concerned in the system of improvements to be 
devised and adopted by the Commissioners. The area com
prehended by the Resolves is situated partly in Boston and 
partly in Roxbury and Brookline.

At an early period in their inquiry, the undersigned became 
convinced that the whole of that area ought to be, and at the 
same time must be, included within some one municipal juris
diction. In this opinion we had successively the concurrence 
of our associates, Mr. Hooper and Mr. Giles.

It seems to us important that, at the earliest opportunity, 
the entire Back Bay, including Gravelly Point and a consid
erable extent of the neighboring upland, should be annexed to 
Boston. This conviction has become deeper and stronger 
with every approach we have made towards the great question
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of streets, railroad crossings, sewers, & c.; and we trust that 
your Excellency will be led to adopt and favor this recommen
dation.

As soon as the Executive sanction of June last warranted 
the Board in so doing, we opened a negotiation with the city 
of Boston, concerning improvements in the Back Bay, by 
making certain proposals to the city government, a copy of 
which proposals will be found at the end of this Report.* 
This negotiation was continued through the entire summer 
and fa.ll, but ended at last in a reference of the whole subject 
to the next City Council.

A new Mayor and City Council having been inaugurated, 
the Commissioners resolved to renew'their proposal in a some
what modified form. A communication was accordingly ad
dressed to the incoming Mayor and City Council, and is now 
in the hands of a committee of both branches of the municipal 
government.!

It is not for us to predict the probable fate of this second 
negotiation. There are members of the city government dis
posed to sell the Public Garden at once for house lots. There 
are others who wish to reserve it unencumbered for future sale. 
There are some who shrink from the expense of any enlarge
ment of the Garden. But we are encouraged in the expecta
tion that a wise policy will induce the city to secure the ample 
territory now offered for the embellishment of the metropolis, 
and for the health, comfort and enjoyment of its rapidly-grow
ing population.

Upon the acceptance or refusal of our offer must, to a con
siderable degree, depend the details of the plan for the laying 
out and improvement of the lands of the Commonwealth next 
west of the Public Garden.

The city of Roxbury appeared, by lion. D. A. Simmons, 
its counsel, at the preliminary hearings of the Board, and 
claimed to be the owner of a very large tract of land in 
the empty basin lying below the line of riparian proprietor
ship.

This claim, indefinite in extent, wa3 supported at great length

* Seo Appendix No. 5. fF o r  copiee, see Appendix No. 0.
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by Mr. Simmons, upon the three-fold basis of “ express legis
lative grant," “ adverse possession,” and “ reliction.”

In behalf of Roxbury, Mr. Simmons presented to the Board 
a statement of what that city would do towards the improve
ment of the Back Bay.*

After a thorough hearing and examination, the Commission
ers could not regard the Roxbury claim as strong enough to 
warrant them in proposing any terms or conditions of settle
ment. They did, however, in accordance with the Resolves, 
offer to submit the conflicting claims of Roxbury and the 
Commonwealth to the decision of a Board of Referees, and 
for several months they were encouraged in the expectation 
that this method of settlement would be adopted. Under this 
expectation they prepared the needful agreements and made 
ready for the anticipated trial.

This expectation has ended in disappointment. It may be 
stated here that measures had been taken by the Board, in the 
summer of 1852, to secure the interests of the Commonwealth 
in the Back Bay against encroachment or loss by adverse pos
session.

Having waited patiently for a considerable period, in the 
hope of an offer of settlement from Roxbury, the Commission
ers at length resolved upon a course of conduct which should 
in the shortest practicable period, in one way or another, de
termine the conflict of title. They resolved again to offer a 
submission to referees, and on terms of the greatest liberality, 
and, at the same time, to institute legal proceedings against 
Roxbury, under the provisions of chapter 103 of the Revised 
Statutes.

In accordance with this determination, they addressed to the 
Mayor of Roxbury their second offer of submission, of which 
a copy is herewith transmitted, and soon after, through the 
Attorney of the Commonwealth for the County of Suffolk, 
commenced a suit for the trial of title, by information of in
trusion against Roxbury, the summons upon which is return
able to the Supreme Judicial Court to be held at Dedham on 
the 31st of October next.f

• See Appendix No. 7. t  True copy, see Appendix No. 8.
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This second proposal to refer has been refused by the City 
Council of Roxbury; and preparation must now be made for 
the trial at law.

The city of Roxbury was not the only claimant under title 
adverse to the Commonwealth to lands lying below the line 
of riparian proprietorship in the empty basin ; the lion. David 
Sears was another such claimant.

The lands thus claimed by Mr. Sears lie wTholly within that 
portion of the empty basin which, in accordance with the ap
proval of the Council, by their vote of June 29, 1853, is to be 
released by the Commonwealth to the Boston Water Power 
Company. The Boston Water Power Company are to receive 
a release of the Commonwealth’s interest in certain lands in the 
empty basin, including the tract claimed by Mr. Sears, and 
will take them subject to any existing encumbrance or defect 
of title.

Upon the subject of his claim, Mr. Sears, since the interest 
of the Commonwealth was agreed to be transferred as above 
stated, has addressed several communications to this commis
sion and to the late Governor of the Commonwealth. These 
communications consist of a letter to the Commissioners, dated 
July 2, 1853; four letters to Governor Clifford, whose several 
dates are July 2, August 29, September 24, and December 17, 
1853; and a deed dated February 22, 1854; copies, o f all 
which are hereto appended.*

At the time when the first of these communications was 
received, the Commissioners were engaged in preparing the 
agreement of reference between the Commonwealth on the 
one side, and the city of Roxbury on the other; to which, at 
an earlier day, it had been intended to make Mr. Sears also 
a party. That letter informed the Board that Mr. Sears had 
surrendered to the State whatever title he had, or claimed, in 
and to the lands referred to, and that he should therefore take 
no further part in the arbitration.

From this date until the fourtli day of the following Octo
ber the Commissioners heard no more upon this subject from 
Mr. Sears. On the 4th of October, 1853, Mr. Giles enclosed

See Appendix No. 9.
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copies of the letters of July, August and September, in the 
following note, and delivered them all to Mr. Bolles :—•

“ 4 Court Street, October 4, 1853.
“ J. A. B oi.les , Esq., 10 Court street.

“ Dear Sir :— I have this day been qualified to act with you 
on the Back Bay, &c., instead o f Mr. Greenleaf, who, it ap
pears, has resigned his place on your commission. The ac
companying papers were handed to me for you. When I am 
wanted, please let me know, and

“ Oblige, truly,
“ J. G il e s .”

At the next meeting of the Board these copies were laid 
before the Commissioners, who decided that they required no 
action on the part of the Board.

Since the commencement of the present year a copy of the 
fourth letter was furnished by the Secretary of the Common
wealth, at the request of the Chairman of the Board.

Still more recently Mr. Sears has placed in the Chairman’s 
hands, the conditional deed of release abovenamed, to be 
acted upon by the Board; but in consequence o'f the other 
engagements of Mr. Giles, no meeting o f the full Board has 
occurred since the reception of that deed.

As the claim of Mr. Sears to the land described in that deed 
will be, if valid, a claim to be enforced against the Boston 
Water Power Company, and not against the Commonwealth, 
and as he now proposes, not an unconditional surrender of his 
claim, but a surrender charged with conditions, some of which 
are beneficial only to the grantor, it seems to us that the offer 
of surrender thus encumbered should be respectfully declined.

One of the condit ions requires the Commissioners, or their 
successors, within a prescribed period, to lay out and construct a 
lake, of at least twenty-four acres in extent, and to surround the 
lake with marginal streets at least eighty feet wide, wholly on 
land belonging to, or claimed by, the Commonwealth. The 
greater portion of that proposed lake, and of the marginal 
streets above named, would lie within the boundaries of the 
Roxbury claim.

BOSTON HARBOR & BACK BAY. [March,
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The plan of such lake and streets may be as desirable to 
the owner of the adjoining lands as it is grand in its concep
tion and attractive to the imagination. Of this the under
signed do not now feel at liberty to express their convictions.

But they are at liberty and feel bound to suggest, that while 
there is, as now, a serious dispute as to the ownership of those 
lands, or until the Commonwealth shall find some party willing 
and legally authorized to construct such lake and marginal 
streets, it would not be prudent or safe to enter into any such 
covenant as is proposed by Mr. Sears.

Until the negotiations now pending with the two cities— one 
as to title, and one as to the enlargement and future use of the 
Public Garden— shall in some way be concluded, it seems to us 
undesirable to make any pledge concerning the mode in which 
the lands west of the Public Garden, and claimed by the Com
monwealth, shall be laid out and appropriated.

Those portions of Avenues one, two, four and five, on the 
plan which accompanies this Report, which are drawn upon 
lands belonging to the Commonweath, may be varied at any 
time hereafter as the interests of the Commonwealth may re
quire, as will be seen by referring to the last clause of article 
8th of the Indenture between the Commonwealth, the Boston 
Water Power Company, and the other persons and corporations 
owning or claiming land in the Back Bay.

Under this reserved right the Commonwealth may admit or 
exclude the proposed lake, or any other system of public im
provement, within the limits of the Commonwealth’s title.

The plan of survey herewith communicated, is drawn from 
actual surveys made under the direction of the Board by 
Messrs. Whitwell and Henck, of Boston, although some of the 
lines thereon figured are derived from other sources. As soon 
as the approval of the Council in June last had given effect 
to the proposals of settlement and arrangement between the 
Commonwealth and the other parties concerned in the subject 
matter of the Resolves creating the Commission, the Board 
enoaoetl Messrs. Whitwell and Henck to survey with the ut
most possible accuracy the whole territory intended to be cov
ered by those Resolves, and enough of the adjacent parts of 
Boston, Roxbury, Brookline and Cambridge, to enable the
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Commissioners to devise a perfect system of streets, &c., and 
connect it properly and conveniently with roads, &c., already 
made. As the filling up and laying out of the empty basin was 
the matter of first and most urgent consideration, the surveyors 
were requested at the earliest day to prepare for the Board a 
plan of that part of the Back Bay. The plan annexed was 
furnished in accordance with this request, and has been litho
graphed, as will appear from the copies herewith transmitted 
to your Excellency. The survey of this portion of the Back 
Bay will enable the Commissioners to furnish within the pre
scribed period detailed descriptions and plans as required by 
the Indentures hereinbefore mentioned.

In this connection it may be proper for us to suggest that 
future difficulty may be avoided by granting in more full and 
precise terms such right of laying out and constructing streets, 
&c., under, over and across existing Railroads, as may be found 
needful to the execution of the Commissioners’ plans.

The Indentures, Bonds and Mortgages, properly executed by 
this Board in behalf of the Commonwealth and by divers 
other parties thereto, will be placed in your Excellency’s hands 
on Monday or Tuesday next for the examination and approval 
of your Excellency and the Honorable Council. Printed 
copies of them will be found transmitted herewith*

Such have been in part, and so far as they can at the present 
time with propriety be reported, the labors of the Commis
sioners.

The subject committed to this Board, though narrower than 
that indicated by the title of the Resolves, is one of great 
magnitude and importance— complicated by various and con
flicting interests, and surrounded by difficulties of both law and 
fact, of principle and of practical detail. It was not to be ex
pected that the Commissioners could, rapidly and without delay, 
reconcile and harmonize all these interests, overcome all these 
difficulties, and carry into immediate and visible development 
a perfect plan for converting the vast watery waste of the Back 
Bay into solid, habitable land, with all the appliances of streets

* It would appear from  the Revised Statutes, chapter 2, section 6, that a ma
jority o f this Board may exercise all o f the authority conferred by the Resolves of 
1662, chapter 79.
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and squares, and sewers and drains. It has been, as we be
lieve, our good fortune to devise a fair, equitable and intelligi
ble plan for harmonizing all interests, and for uniting all par
ties, individual and corporate, private and public, in the com
mon enterprise recommended by the Resolves.

The riparian owners who have so long complained of being 
subjected to the inconvenience of flowage are now offered the 
privilege of filling up and improving every foot of their land 
not needed for streets on terms which thus far have provoked 
no complaint.

The owners and claimants of land below the line of riparian 
proprietorship, excepting the Commonwealth, will not by the 
operation of our plan be deprived of one fraction of their ter
ritory beyond that amount which must always be taken for a 
suitable system of streets.

The two great corporations so often named in this Report, 
which grew originally from that enterprising spirit which is the 
pride and glory of Massachusetts, but whose career thus far 
has been marked by great public conveniences secured at enor
mous and long-continued individual loss, will now, inspired 
by the certain assurance of profitable and speedy returns, en- 
gage with activity and ardor in the great labor of enlarging 
the solid area of Boston, and in building up new and numer
ous streets, to be filled at once with human habitations and the 
marts of our growing trade and commerce.

The Commonwealth will become the proprietor of more 
than one hundred acres of available and valuable land— build
ing land— certain to command, as it is gradually filled and 
brought into the market, prices varying from one dollar to five 
dollars a foot. The public will, at an early day, be enabled to 
travel toll free over the Western Avenue and other avenues 
parallel therewith.

Boston (not perhaps the Boston of to-day, but the Boston 
possibly of next month, or next year) will very soon cniov 
what she has never yet known— a large and regular system of 
streets-streets of noble width and nobler extent, stretching 
for miles without an angle ora curve, and offering the amplest 
accommodation for her swelling tide of population, and fori i  , O  U U U U I c l l l l
the accumulating business of the metropolis of Ne w England
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In this belief we respectfully submit this Report to your 
Excellency, knowing that our labors will be fully appreciated 
by you, and hoping that our suggestions will receive the Exec
utive sanction and support.

W e have the honor to be, with great respect,

Your Excellency’s obedient servants,

JOHN A. B O L L E S, 
G ILE S II. W H IT N E Y ,

Commissioners, Sfc.
B oston , March 18, 1851.
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[No. l.j
Copies o f  Mr. Greenleafs Letters to Mr. Bolles.

C a m b r i d g e , September 17, 1853.
M y dear S ir :— I have deferred accepting the Back Bay commission until 1 could 

confer with you. I  wish to know something of the present state o f the business, 
in order to form some judgment as to the amount o f future labor, and to what 
extent I  should be confined, as I  do not intend in future to do any “  hard work,”  
nor to be closely confined to any official duty, though I  am willing to undertake 
some moderate and not uncongenial labor.

Can you enlighten me by a line on this subject ?
Very truly yours,

(Signed) S. C-REENLEAF.
J o h n  A . B o l l e s , Esq.

C a m b r i d g e , October 1, 1853.
Dear S ir :— Considering the probability o f protracted hearings on the Back Bay 

business, and the inconvenience and exposure to bad weather which I  might un- 
dergo, and the small amount o f compensation for that and the great labor and 
responsibility o f the office, I  declined to accept the commission, and returned it to 
the Governor.

Had I  resided still in Boston, or had the pay enabled me to use a private con
veyance into town, it would have gratified me to work with you.

Very truly yours,

(Signed) S. G R E E N LE A F .
J o h n  A . B o l l e s ,  Esq.

[No. 2.]

To the Commissioners appointed under the Resolves o f the Legislature o f Mas
sachusetts concerning Boston Harbor and the Back Bay, approved M ay 20 
1852. ’

TH E P R O PO SA L  OF T H E  BOSTON A N D  R O X B U R Y  M IL L  C O R P O 
R A T IO N .

The Commonwealth to quitclaim to the said Corporation the strip o f two hundred 
leet on the north side o f the dam between the termini o f the riparian title at either 
end.

5
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The Corporation to build a strong, smooth sea wall on the north line o f said 
strip from the end of the present sea wall in Boston, excepting such spaces as shall 
be necessary for sluiceways; also to fill up the space, not already filled up, between 
said sea wall and the dam, to such height as the Commissioners may require, not 
exceeding the height o f said dam, with clean gravel, or such other suitable mate
rial as shall be satisfactory to the Commissioners ; and to lay out and appropriate, 
according to such plan as the Commissioners may devise or adopt, for the widening 
o f the Western Avenue and the making o f other streets for public use, not more 
than one-third part o f the space so filled up ; and to appropriate, in like manner, a 
like proportion o f the land owned by the Corporation under its riparian titles, 
whensoever the same shall be filled up ; the said filling up to advance as fast and 
in such portions of said strip as the demand for salable building lots, to be im
proved by respectable buildings, or for wharf lots, or other valuable uses in that 
locality, shall warrant.

T IIE  P R O PO SA L  OF T H E  B O STO N  W A T E R  P O W E R  C O M PA N Y .

The riparian proprietors on the R oxbury shore to agree to an equitable boundary 
line to be established by the Commissioners, acting as referees, and to cede to tire 
Corporation their title in fee below said line— the Corporation agreeing that said 
proprietors may fill up their fiats above said line at pleasure, but retaining the right 
to flow the same until they shall be filled to a height sufficient to exclude the 
water therefrom.

The Commonwealth to convey to the Corporation all the lands in the receiving 
basin below the riparian line, wheresoever it may be.

The Corporation to fill up with clean gravel, or other suitable material, satisfac
tory to the Commissioners, all the flats it now  owns and has a right to build upon 
in said basin, and also all the flats that may be acquired from the Commonwealth 
or from riparian owners ; the said filling to be to such height, not exceeding the 
height of the M ill Dam, as the Commissioners may require, and the lands to be 
laid out conformably to such plan as they may devise or adopt, provided the said 
plan shall not appropriate for streets, squares, ponds, or other public uses, more 
than one-third part o f the lan d ; the said filling to proceed as fast, and in such 
directions and parts o f the basin, as the demand for salable building lots, to be im
proved by respectable buildings in the respective localities, shall, in the opinion of 
this Corporation, warrant.

The waters o f the fu ll basin to be discharged not less effectually than they now- 
are for the benefit o f Boston Harbor.

The Corporation will also undertake, in addition to the extinguishment o f its 
franchise of flowage in the manner above provided, and in addition to the expense 
o f  the work above contemplated, to purchase from the Boston and R oxbury Mill 
Corporation an extinguishment o f the franchise o f toil on the W estern Avenue, 
after the expiration o f thirty years from the date o f the agreement; this Corporation 
and its assigns having liberty, after the existing water power shall be discontinued, 
to draw the waters o f the full basin for ordinary tide mills, to be established either 
where the mills now are, or on the north side o f the main dam, at or near the 
westerly end thereof, as shall be found most convenient; and the Boston and R ox- 
burv Mill Corporation to be authorized to purchase, hold and dispose o f such of 
said lands and tide m ill privileges as may be agreed upon between the two Corpo
rations, to be received as a consideration, in whole or in part, for its relinquishment 
o f tolls.
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[No. 3.]

Offered in behalf o f  Mr. Sears, by Mr. Dana, in Mr. Sears' absence, as he 
presumes will be approved by Mr. Seal’s.

1. Lay out the entire basin upon a liberal plan, with a large lake, squares, wide 
streets, and suitable provisions as to drainage, and the flow o f water circuitously 
from and into the harbor.

2. A s to those riparian owners who have undisputed boundaries, arrange with 
them, on the basis o f the above plan, by giving and talcing, according as they are 
benefited or injured by the plan.

3. Where the bounds o f the riparian line are in dispute, consider the value o f the 
disputed claim in making the above arrangement.

4. In  case o f the claimants o f the flats below the ordinance line, settle with them 
by grant and mutual releases, according to the value of their claims, and on the 
basis o f the proposed plan.

5. The Water Power Company surrender its right o f flowage, whether held by 
grant or taken under the act, so as to allow filling up as parties please—to be 
compensated for this (waiving all question o f forfeiture) by grants under the above 
plan.

6. Suitable security for the fulfilment o f this plan by contract and legislation.
7. Security that certain streets be carried through, so as to make thoroughfares 

into R oxbury and Brookline.
8. Security that, while parties are filling up, the flowage, i f  continued in other 

places, shall be under regulation, so as to preserve public health and the tide power 
for the harbor.

[No. 4.]

E p h r a i m  H a r r i n g t o n  and D a v i d  A . S i m m o n s  

Own a lot o f land westerly o f Pleasant Street, Boston, in the receiving basin, 
bounded northerly by South Cedar Street, and south-easterly by land late o f  Kich- 
ards Hills, increasing in width and running to the main channel, or low-water 
mark, as laid down on Fuller’s plan, dated September 1, 1821, recorded lib. — , 
fol. —  the lines being agreed to and approved by the parties interested, as there- 
on in writing expressed.

The title o f Harrington and Simmons is derived as follow s:—
B y deed from Jonathan and Nathaniel Ireland to Daniel Sigourney, dated July 

13, 1808— the same being then staked out and laid down on a plan by William 
Taylor, surveyor, and duly recorded lib. 220, fol. 114 and 115.

By three deeds dated May 10, 1825. From Daniel Sigourney’s heirs to Ephraim 
Harrington, recorded lib. 300, fol. 83, 84 and 86.

By deed dated May 11, 1825. From said Harrington to said Simmons, o f one 
undivided half part o f said premises, recorded lib. 300, fol. 87.

A  plan of said premises, laid out into lots by Stephen P. Fuller, surveyor, dated 
October 28, 1828, and recorded lib. 333 at the close thereof, is also referred to, show
ing the streets laid out, and other particulars.
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Ihe owners propose to fill up their lands, or permit such filling up and improve
ments, below the line A  A  o f the receiving basin, as may be devised by the Com 
missioners, that shall preserve to the owners their rights equally with others in 
proportion to the extent o f their territory. The quantity o f land to be applied to 
any public uses not to exceed one-third part thereof.

[No. 5.]

The Commissioners' first Proposals to the City o f  Boston.

Proposals to the City o f Boston, from the Commissioners on Boston Harbor and 
the Back Bay, under the Resolves o f 1852, c. 79.

The Commissioners above named have the pleasure to inform the City Council 
that it is now in their power on favorable terms to offer to the City o f Boston a 
large extent of territory to be added to the Public Garden.

W e propose to continue Boylston Street westward parallel with the M ill Dam* 
and o f the width o f 80 feet or more, to the cross-dam.

W e also propose to lay out a street o f like width, at right angles with the Mill 
Dam, and running from the M ill Dam to the Tremont Road just far enough west 
o f the Public Garden to pass outside o f the westernmost line o f the lot occupied by 
the buildings of the Boston and Providence Railroad Depot. The area enclosed 
between these two proposed avenues, the Dam and the P ublic Garden, w ill meas
ure about 300 feet on Boylston Street continued, about 500 feet on the Mill Dam, 
and upwards of 1,300 feet in length, and w ill contain more than half a million of 
square feet. This area we propose to convey to the City o f Boston upon condition 
that said city shall add it to the Public Garden, as part thereof, and keep said 
Garden, thus enlarged, forever open for the common use, benefit and enjoyment of 
the inhabitants o f Boston, and free from all buildings, except greenhouses and 
similar garden structures, and shall also, within such time as the said Commission
ers may deem reasonable, construct7, that portion o f the avenue or street, above 
named, which extends from the Mill Dam to the continuation o f Boylston Street, 
and one-half o f said Boylston Street continued to its intersection with said avenue.

Hoping that this offer may meet with the acceptance o f the City, I  have the 
honor to be, in behalf o f said Board o f Commissioners, very respectfully, &c.,

JO H N  A . B O LLE S, Chairman o f  the Board.

To the Honorable City Council o f  Boston.

[No. 6.]
B o s t o n , January 10, 1854.

Dear S ir :—I am directed, by  the Board o f Commissioners on Boston Harbor and 
the Back Bay, to communicate the enclosed plan and proposal through you to the 
City Council, and to offer such personal information or explanation as you  or they 
may need or wish to make that plan or proposal more intelligible.
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Hoping that you, with the honorable members o f the Board o f  Aldermen and of 
the Common Council, may agree promptly in your decision on our offer, I  am, in 
behalf o f the Commissioners and for myself,

Yery respectfully and truly yours,
JOHN A . BOLLES.

H on. J. V .  C. S m i t h ,  Mayor of Boston.

The late City Council o f Boston not having seen fit to accept the offer o f convey
ance made to them in June last by  the Board o f Commissioners on Boston Harbor 
and the Back Bay, said Commissioners now respectfully offer for the consideration 
o f  the present City Council the following proposal

To release to the City o f Boston that tract o f land which, on the accompanying 
plan, is included between the Public Garden on the east and Avenue N o. 1 on the 
west, bounded northerly by  the M ill Dam and southerly by  Avenue N o. 2, upon 
the following conditions, v iz .:—

1. That the City shall proceed, with reasonable speed, to fill up said released 
premises, and shall add the same to the Public Garden as part thereof, and that 
the Garden, thus enlarged, shall be forever kept open by said City for the common 
use, benefit and enjoyment o f the citizens, free from all buildings except green
houses and other similar garden structures.

2. That within one year from the acceptance o f this proposal the City will con
struct the northerly half part o f Avenue No. 2, from the end o f Boylston Street to 
the westerly line o f Avenue N o. 1 ; w ill permit the Boston Water Power Company 
at the same time to construct the southerly half o f the said portion o f Avenue No. 
2 ; will, when said portion is constructed, lay it open as a public street; and will at 
any and all times hereafter, at the request o f said Board o f Commissioners, lay out 
said Avenue as a public way to what may then be the westernmost limit o f Boston,

3. That, within the year aforesaid, the City will fill up, to the height o f the Mill 
Dam, that portion o f the released premises, one hundred and fifty feet wide, lying 
nearest the Mill Dam, and extending from the present western wall o f the Public 
Garden to Avenue N o. 1.

4. That the City will adopt and construct the system o f streets laid down, or to 
be laid down, by  said Board o f Commissioners upon said plan, or within the Back 
Bay, so far as said streets do or shall extend upon lands owned by the City, and 
w ill release to the Commonwealth any and all right, title and interest which it now 
owns or claims in the empty basin west o f Avenue No. 1.

5. That within such period as said Board o f Commissioners may, on consultation 
with the Mayor and Aldermen o f Boston, deem reasonable, the City will, at the 
joint and equal expense o f  said City and o f  the Commonwealth, construct and com 
plete that part o f Avenue No. 1 which extends from the Mill Dam to A venue N o. 
2 ; the City, on the completion o f said work to the Commissioners’ reasonable sat
isfaction, to receive payment o f the Commonwealth’s proportion o f said expense in 
lands or flats abutting on the south side o f the Mill Dam, at an appraisal to be 
made by said Board o f Commissioners jointly with a committee o f equal numbers 
selected and appointed for the purpose by His Honor the Mayor for the time being 
o f the City o f Boston.

6. That said City shall, as said Board o f Commissioners’ system o f streets, sewers, 
drains, and all other public works, or any part thereof, shall be completed within 
what may then be the bounds o f Boston, and at the request o f said Board, accept 
and maintain the same as parcel o f the public streets and works o f the City ; and
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this condition includes all that portion o f the M ill Dam which may at the time o f 
such requests be comprehended within the limits o f Boston and open to travel free 
o f toll.

By order of the said Board o f Commissioners,
JO IIX  A . B O LLE S, Chairman.

To Ills Honor the Mayor and the Honorable City Council o f  Boston.

Boston, January 1G, 1854.

[No. 7.]

The City o f Roxbury proposes to consent to any plan o f improvement that may 
be devised or adopted by the Honorable Commissioners which shall preserve to 
Itoxbury equally with other owners her just rights and interests in proportion to 
her territory in the receiving basin, and w ill appoint an agent or agents with full 
powers to make and execute an agreement accordingly ; the plan not to appropriate 
for streets, squares, ponds, or other public uses, more than one-third part o f tire 
land.

[No. 8.]

B o s t o n , February 17, 1854.

To His Honor the Mayor o f  Roxbury :—

Dear Sir :—I am instructed by the Board o f Commissioners on Boston Harbor 
and the Back Bay to make a second proposal to the City o f R oxbury to submit to 
Referees, in pursuance o f the Resolves o f  the General Court o f 1852, chapter 79, 
the conflicting claims o f R oxbury and the Commonwealth to lands below the line 
o f riparian ownership in the empty basin in the Back Bay.

Although the former proposal o f the Board was rejected by the Committee of 
the late City Council o f R oxbury, and no proposition o f settlement has yet been 
made by Roxbury, the Commissioners are deeply impressed with the conviction 
that the interests o f both parties w ill be promoted by  a Reference. They therefore 
respectfully invite the City o f R oxbury to unite with them in selecting these gen
tlemen of high character, learned in the law, to act as Referees under an agreement 
before a Justice o f the Peace, the fees and expenses o f the Referees to be paid by 
the Commonwealth, each party paying its own costs, the award o f a major part of 
said Referees to be binding, and to be returned into the Supreme Judicial Court at 
Dedham on or before October 31, 1854. The question submitted to be substan
tially this, v iz . :— W hat land, if any, below the line o f riparian proprietorship in 
the empty basin, belongs according to law to the City o f R ox b u ry ?  I f  the 
Referees shall determine that R oxbury  is the legal owner o f any portion o f  land 
lying more than 1,550 feet from the M ill Dam, R oxbury shall convey an undivided
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half o f such portion to the Boston Water Power Company, and, instead o f the por
tion thus conveyed, shall receive from the Commonwealth another tract o f equal 
value situated within 1,550 feet o f the Mill Dam— to the end that Itoxbury shall be 
certain to obtain the full value o f all land that may be awarded to her.

The Beferees shall appraise and determine the value o f the portion so conveyed 
by Boxbury, and o f the tract to be substituted therefor, and shall, as the attorneys 
o f both parties, have power to execute and deliver any deed or deeds needful to 
give immediate effect to their award in accordance with the terms o f submission.

Boxbury, as part o f the agreement, shall undertake, in filling up, draining and 
laying out her lands in the Back Bay, to conform to the Commissioners’ plan, pro
vided said plan do not require for streets or other public use more than one-third 
o f her said lands.

This proposal is not to prevent or delay any proceedings under chapter 108 o f the 
Bevised Statutes.

Please communicate this proposition to the City Council, and give the Commis
sioners early notice o f any action that may be had thereon.

In  behalf o f the Commissioners,

Yours very respectfully,

JOHN A . BOLLES, Chairman.

Copy o f  Information against Boxbury.

Commonwealth o f Massachusetts, Suffolk to wit

To the Honorable the Justices o f the Supreme Judicial Court at the term thereof 
began and holden in Boston, in and for said county of Suffolk, on the loth  day o f 
November, 1853:—

Be it remembered that George P . Sanger, the Attorney o f the Commonwealth in 
and for said county o f Suffolk, comes into this Honorable Court here, and gives 
said Court to understand and be informed that the said Commonwealth’owns in fee 
all the lands, channels and flats situated in the City o f Boxbury, in the county o f Nor - 
folk, in said Commonwealth, lying below the line o f  riparian proprietorship in the 
empty basin in the Back Bay, South o f the Mill Dam, and containing four million 
seven hundred and seventy-six thousand four hundred and ninety-five square 
feet. A nd the said Attorney further gives said Court to understand and be in
formed that the said City o f Boxbury did, on the fifteenth day o f September, in 
the year o f our Lord eighteen hundred and fifty-two, and on divers other days ’and 
at divers other times within twenty years last past, as well before as after said 
fifteenth day o f said September, unlawfully enter and intrude upon said lands so 
owned by said Commonwealth, and now claims to own and hold said premises 
under title adverse to the Commonwealth aforesaid.

And therefore the said Attorney, in behalf o f the Commonwealth aforesaid 
prays the consideration o f the Court here in the premises that a summons may 
issue against said City of Boxbury, and all others claiming and intending as afore- 
said, commanding them to appear before the Honorable Court to be holden at 
Dedham, in and for said county o f Suffolk, on the thirty-first day o f October next, 

thC year 0f 0ur Lord eiShtecn and fifty-four, and answer to this infer-
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motion ; and that such further proceedings may be had in the premises as to law 
and justice may appertain.

(Signed)
G E O R G E  P . S A N G E R ,

Attorney o f  the Commonwealth fo r  the County o f  Suffolk.

M a y o r ’ s  O f f i c e , 7
C i t y  o f  R o x b u r y , March 13, 1854. 5

Sir Your communication o f the 17th ult., relative to the Back Bay land be
longing to the City o f R oxbury, situated near the M ill Dam, was duly received. In 
reply, I am instructed by the City Council to state that the interest o f the City of 
Roxbury will not be promoted by acceding to your request.

Yours very respectfully,

L IN U S  B . C O M IN S, Mayor.

T o J o h n  A .  B o l l e s , E sq., Chairman o f Board o f Commissioners on the Back 

Bay.

[No. 9.]
B o s t o n , July 2, 1853.

G e n t le m e n 'Y ou w ill see by  m y letter to H is E xcellency the Governor, dated 
this day, an extract o f which is at foot,* that I  have withdrawn from  the arbitra
tion, and shall take no further action in the matter.

V ery respectfully your obedient, humble servant,
D A V ID  SEARS.

Messrs. J o h n  A .  B o l l e s , G i l e s  H .  W h i t n e y , and S a m u e l  H o o f e r , Esqs., 
Commissioners on Boston Harbor and Back Bay.

To His Excellency J o h n  H e n r y  C l i f f o r d , Governor o f the Commonwealth

B o s t o n , July 2, 1853.
Yrour Excellency is probably aware, from the printed reports o f Commissioners 

appointed by the State, and from the present action o f a Board having authority 
over questions relative to the Back Bay, that the undersigned is the owner and 
claimant of a considerable portion o f those fiats within said bay which lie on the 
borders o f the boundary lines o f the cities o f Boston and R oxbury.

The documents before your Excellency w ill show that the undersigned has for 
years earnestly maintained his title, while at the same time he has offered and 
sought an adjustment o f divers questions with the various parties in  interest— not,

* B„ in!r unwilling to contend with the Commonwealth, the undersigned now respect- 
f„llv surrenders to the State whatever title he may have acquired adverse to the State 
• the above-named flats, meaning those below the line of riparian ownership, by pps- 
sessioiTand0through the above-named deed of the town of Roxbury, together with 
the rights, easements and privileges appurtenant thereto.
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however, with the State, because, previous to the appointment o f  the last com 
mission, he had believed that all the State’s title was merged and had vested in the 
adjacent towns and in individuals.

But since that time his opinion has wavered, and he is led to doubt the validity 
o f his title, as against the State, to that section o f his flats bounded by the old 
boundary line o f the city o f Boston, and running northerly towards the riparian 
limits, and described in a deed o f the town o f Roxbury conveying to him their title 
in 1832.

Under these impressions, and being unwilling to contend with the Common
wealth, the undersigned now respectfully surrenders to the State whatever title he 
m ay have acquired adverse to the State in the above-named flats,* by  possession 
and through the above-named deed o f the town of Roxbury, together with the 
rights, easements and privileges appurtenant thereto, and in the hope that this 
course may be conducive to the adoption o f an ornamental plan o f the premises, 
honorable alike to the liberality o f the State, and to the Commissioners, and the 
several parties in interest.

W ith great respect, I  have the honor to be «•
Y our Excellency’s obedient, humble servant,

D A V ID  SE A R S.

COMMONWEALTH OP MASSACHUSETTS.

S e c r e t a r y ’ s  O f f i c e , )  
Boston, September 30, 1853. 5

A  true cop y :—
Attest, E. M . W r i g h t ,

Secretary o f  the Commonwealth.

To His Excellency J o h n  H . C l i p p o e d , Governor o f the Commonwealth :—

B o s t o n , August 29, 1853.
May it please your E x c e l l e n c y O n  the second o f July, ultimo, I  addressed a 

letter to your Excellency, in which I  tendered to the State a surrender o f  my 
claim to certain flats lying below the established line o f riparian ownership in the 
Back Ba)r, and which I  hold under a deed from the town o f Roxbury.

N o answer has been made to m y communication, nor am I  sure that it ever 
reached its destination.

I  had hoped for an interview with your Excellency on the subject, in order that 
I  might offer certain explanations and present certain views in relation to the great 
improvement I had suggested.

Your Excellency will understand that the tender I  made to the State o f certain 
flats in my letter o f the second o f July last is renewed, because I conceive that in 
this case I  have no right to contend against the Sovereign from whom  the title 
originally came, if  that Sovereign by a solemn legislative resolve and act declares 
that such grant never was intended. But at the same time it is to be understood, 
that if, in the course o f investigation or otherwise, it should be found by the Com
missioners acting in behalf o f the State that from prudential or other reasons it is

* Meaning those below the line o f riparian ownership.
6
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best to compromise with the city o f Roxbury, then I  withdraw m y surrender, and 
demand that a like compromise should be extended to me.

A nd your Excellency will please to understand also that I  regard the adoption 
o f the leading features o f the plan I  proposed for the improvement, so far as relates 
to the great avenues to and from and around Silver Lake o f thirty- seven and one- 
half acres, together with the lake as described, as an equivalent in part for m y first 
communication, if none better should be presented and approved by the Executive.

W ith great respect, I  have the honor to be
Y our Excellency’s obedient, humble servant,

D A V ID  SE A R S.

COMMONWEALTH OF MASSACHUSETTS.

S e c r e t a r y ’ s  O f f i c e , )  
Boston, September 30, 1853. 5

A  true copy :—
Attest, E . M . W r i g h t ,

Secretary o f  the Commonwealth.

To His Excellency J o h n  H . C l i f f o r d , Governor o f the Commonwealth :—

B o s t o n , September 24, 1853.
I  regret to be obliged to trouble your Excellency with another letter. Y ours of 

the 20th instant is before me, and for its obliging expressions permit me to thank 
you.

Yet, in reference to m y letter o f the 29th o f August, I  must ask o f your E xcel
lency as a favor— what is clearly m y right— that that letter may take the same 
course with my letter o f the 2d o f July, and, together with the present, be submitted 
to the Council. The State Commissioners w ill probably expect these letters to 
form a part o f their original Report— which I  understand they are authorized to 
have printed— and to this there is no objection ; in fact, it seems a better course 
than to have them communicated to the General Court in a formal manner by your 
Excellency, or called for by  an order from  the Senate or the House.

I  have taken so active a part in bringing forward and urging on an improvement 
o f the Back Bay, and m y name has been so often before the Legislature and the 
public on the subject, that I  should m uch regret it i f  this final movement o f mine 
were to be misinterpreted.

I  have been unwilling to contend with the Commonwealth in  reference to a large 
section o f land within said Bay, for the reasons I  have given to your Excellency ; 
but, in yielding it up, some equivalent was looked for in the manner in which said 
territory sliou’ d be improved, and from the improvements themselves, and I  trusted 
that m y surrend t  would give an impulse to their zeal, and an added motive for 
their liberality to the public.

Y our Excellency will understand that I  have ever held certain improvements to 
be paramount to pecuniary profit, and that I  should deeply regret to see these
lands__uncontrolled by a suitable plan— fall in the possession o f those who would
look exclusively to pecuniary compensation. M uch depends upon the manner 
in which this large tract is laid out, and on the liberality o f the plan which is finally 
adopted. I f  it be o f a character similar to that reported by former Commissioners,
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it w ill do honor to the judgment and forecast o f the Executive ; but i f  it be only 
an intersection o f the land by a few broad avenues running at right angles, and 
leaving what is included within them unprovided for, it is no plan at all— it is 
worse than none— and the consequences can hardly be doubtful.

The present Commissioners may not feel themselves authorized to do more than 
this, and purpose to leave the details to the suggestions o f the Executive and the 
wishes o f the parties in interest. I f  it be so, the matter may yet terminate well. 
N ow  is the time for the parties in interest to unite, and for the State to determine 
the character o f the improvement— at least so far as regards their own property— 
with a recommendation to the riparian owners to conform to it.

Individuals alone rarely carry out an ornamental p lan ; and in the present case, 
and under existing circumstances, it seems to be almost imperative on the Govern
ment to declare its will, and to adopt a plan wdiich shall govern their own land, 
and all over which they have lawful control within this Bay.

I f  the present occasion is neglected, no other can possibly offer, and nothing will 
remain to us hereafter but regret.

I  do not speak o f any particular plan now before the Council, but o f one similar 
in its purpose and object with those heretofore reported, and having regard to the 
health and comfort, the pleasures and happiness, o f the people.

I f  the present condition o f the property is overlooked or disregarded, or left with
out the restrictions o f a plan suited to it, the result will be deplorable, and what 
might now easily be made beautiful and attractive will give place to narrow and 
filthy streets, with bad sewerage and imperfect ventilation, and filled with a sickly 
population, and with receptacles o f misery, vice and crime, demanding additional 
duties and taxes from a neighborhood already heavily burdened.

The land in the Back Bay belonging to the Commonwealth has cost them noth
ing. It has been made available by acts o f individual enterprise ; and the interests 
o f all o f us, and the well being o f the community, demand that the good judgment 
and parental care o f the Government should be exercised to avert from it the evils 
with which it now seems to be threatened.

W ith great respect, I  have the honor to be
Y our Excellency’s obedient, humble servant,

D A V ID  SEARS.

COMMONWEALTH OE MASSACHUSETTS.

S e c h e t a e y ’ s O f f i c e , i  
Boston, October 1, 1853. j

E. M. W r i g h t ,

Secretary o f  the Commonwealth.

B o s t o n , December 17, 1853.

To His Excellency J o h n  H. C l i f f o u d , Governor o f Massachusetts

May it please your Excellency : - A s  I  can discover no appearance o f a compli
ance with the terms on which m y tender to the State o f certain flats in the Back 

ay was made, and as no attention seems to have been given by the Commissioners 
to the suggestions o f m y several letters to your Excellency, I now respectfully

A  true co p y :—
Attest,
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withdraw said tender, and request that m y said letters on the subject may he 
returned to me, and a record thereof made on the books o f the Honorable Council.

"With high respect, your Excellency’s obedient servant,

D A V ID  SE A R S.
A  true copy.

E. M . "W r i g u t .

Copy o f  Deed offered by Hon. David Sears.

Know all men by these presents, that I , David Sears, o f Boston, in the county of 
Suffolk and Commonwealth o f Massachusetts, Esq., in consideration o f  five dollars 
to me paid by John A . Bolles, Giles H . W hitney and Joel Giles, the State Com
missioners duly appointed and authorized to act under a Resolve o f the Legislature 
o f Massachusetts, dated May 20, 1852, in the matter o f the Back Bay, and also and 
especially in consideration o f their accepting, and contracting and undertaking to 
perform on behalf o f the State, within ten years from the date o f this instrument, 
the several acts herein recited, under the conditions and limitations herein declared, 
and subject to the special liquidation o f damages herein settled and agreed to by 
the parties, for a non-performance thereof, or for a change o f purpose,— do surren
der, yield up and transfer to said State o f Massachusetts all m y right, title, interest 
and estate in and to certain flats in the receiving basin, so called, in the Back Bay, 
situated and lying and being within thè following bounds, viz. : W ithin the area 
formed by the avenues numbered one, two, three and four, laid down on a plan of 
the receiving basin above named, drawn and executed under the authority o f said 
Commissioners, by W hitw ell & Henck, engineers and surveyors, and dated N o
vember 15, 1853, reference thereto to be had. Said flats lie easterly o f those owned 
by Crafts & Hathaway, and contain about twenty-four acres, more or less.

To have and to hold the same to the said State o f Massachusetts, and its assigns 
forever, on the conditions, and provided always, that the State, by  its Commissioners 
aforesaid, their successors or assigns do, within ten years from the date o f  this 
instrument, lay out and construct a lake o f at least twenty-four acres o f water 
within the area formed by the avenues numbered one, two and four, and the Mill 
Dam, as laid down on said plan above mentioned, and w ill surround said lake with 
marginal streets o f not less than eighty feet wide at the height o f the M ill Dam, 
and will forever keep said lake and marginal streets open and free for public use, 
with the right, however, o f  filling up said lake at any time hereafter, and convert
ing the same into an ornamental park o f lawrn sward, clumps o f trees, shrubbery, 
gravel walks and flowers ; also to be kept open forever, and restricted from erecting 
or having erected therein any building for occupation whatever, under the penalty, 
as the special liquidation o f damages agreed on, o f  the surrender, yielding up and 
transfer by  a good and sufficient deed from  the State to the said David Sears and his 
heirs, on demand, o f twelve acres, or the one-half part o f  said lake so filled up and 
used, viz. : Beginning at a point at the westerly end thereof, being the intersection 
o f said lake or park, with the avenues numbered four and five at the centre o f ave
nue numbered five on said plan above mentioned, and running easterly across said 
lake or park, as avenue numbered five, i f  continued, would run, to avenue num
bered one, at the centre point o f avenue numbered five continued ; then turning 
southerly, and running along, and bounded by the eighty-feet marginal street south 
o f said lake or park to the point o f beginning,— with the free use o f said south 
marginal street and o f avenue numbered five continued across said lake or park,
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aad with the privileges and appurtenances thereunto belonging,— to have and to 
hold the same in fee simple forever.

In  witness whereof, I, the said David Sears, and Miriam C. Sears, m y wife, in 
relinquishment o f her right o f dower, have hereunto set our hands and seals this 
twenty-second day o f February, in  the year o f our Lord one thousand eight hun
dred and fifty-four.

D A V ID  SE A R S. [l .s .] 
M IR IA M  C. SE A R S, [ l .s . ]

Signed, sealed and delivered ) 
in presence o f  us. 5

21. A p p l e t o n .

Guo. XtcKNon,

Acknowledged same day before

2 i .  A p p l e t o n , J. P .
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E x e c u t iv e  D e p a r t m e n t , |
Council Chamber, 20th February, 1855. j

To the President o f the Senate :—

I transmit herewith to the Honorable Senate, for the use of 
the Legislature, the Third Annual Report of the Commission
ers on Boston Harbor and the Back Bay.

The lateness of the period when the Report has been re
ceived, and the importance of the information it contains being 
as soon as possible communicated to the Legislature, renders 
any thing more than a hasty perusal on my part impossible. 
From such cursory examination, I am only prepared to say 
that the general line of policy indicated meets my appro
bation. There are many interesting and important questions 
that merit careful attention ; and I recommend the subject to 
the earnest consideration of the Legislature, feeling that few 
matters of graver character and of more interest to the Com
monwealth will be submitted for their examination and action-

H EN RY J. GARDNER.
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To His Excellency H enry  J. G ardner , Governor o f the Com
monwealth o f Massachusetts:—

The Commissioners on Boston Harbor and the Back Bay, 
appointed under the Resolves of 1852, chap. 79, respectfully 
submit to your Excellency this their Third Annual Report:—

On the sixteenth day of March, 1854, the Commissioners, 
with their second Report, transmitted to His Excellency Gov
ernor Washburn certain Indentures, Bonds and Mortgages 
relative to the lands and flats in the Back Bay, for the consid
eration of the Executive.

Various modifications of those instruments, suggested by the 
Governor and assented to by the parties in interest, having 
been made, they were finally executed June ninth, 1854, and 
on the twenty-eighth day of that month were approved by the 
Governor and Council.

The Indenture between the Commonwealth and the Boston 
and Roxbury Mill Corporation, containing mutual conveyances, 
covenants and agreements, is in the following terms— the 
performance of the covenants and agreements on the part of 
said Corporation being secured by a Bond in the penal sum of 
$100,000, and by a Mortgage of all the estate of said Corpo
ration, including its toll franchise, which Bond and Mortgage 
are now in the custody of the Treasurer of the Common
wealth :—

THIS INDENTURE, of  t w o  p a r t s , made and concluded 
this ninth day of June, A. D. 1854, by and between the Com
monwealth of Massachusetts, acting by John A. Bolles, Giles 
H. Whitney and William H. Swift, the Board of Commis
sioners of said Commonwealth, appointed under and in pursu
ance of the Resolves concerning Boston Harbor and the Back 
Bay, approved May 20, 1852, of the first part,—
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And the Boston and Roxbury Mill Corporation, a corpora
tion created by the laws of said Commonwealth, o f the second 
part,—

W it n e sse t h  as follows, viz. :---

A r t ic l e  1. That, in consideration of the covenants and 
agreements hereinafter contained and set forth, the said Com
monwealth doth hereby release and forever quitclaim to said 
Boston and Roxbury Mill Corporation, its successors and 
assigns, all the right, title, interest and estate of said Common
wealth in and to that tract of land, two hundred feet in width, 
consisting of flats, channels, and land already made by said 
Corporation, lying next north of the original north wall of the 
Mill Dam, and within two hundred feet thereof, situated partly 
in Boston and partly in Brookline, and extending from ordinary 
high-water mark on the Boston shore to ordinary high-water 
mark on the Brookline shore— saving and reserving to said 
Commonwealth and its assigns the right of drainage from the 
Back Bay into Charles River, through said released premises, 
and the Mill Dam, across and under all avenues or streets laid 
out, or to be laid out, as hereinafter provided, and the right, in 
common with said Corporation and its assigns, to pass and 
repass, toll free, upon and over all avenues or streets laid out, or 
to be laid out, from north to south, across said released premises 
and said dam, by said Commissioners or their successors, as 
hereinafter provided.

To have and to hold said released premises to said Boston 
and Roxbury Mill Corporation, its successors and assigns for
ever.

A r t . 2. That, in consideration of the foregoing release, the 
said Boston and Roxbury Mill Corporation doth hereby release 
and forever quitclaim to said Commonwealth and its assigns 
all right, title, interest and estate, except the existing rights of 
way and toll, in and to the land upon and over which said Mill 
Dam was originally constructed, to be forever kept open as a 
public highway, together with all right, not heretofore conveyed 
to the Boston Water Power Company, to flow any of the 
lands in the Back Bay southerly of said Mill Dam; and doth 
hereby, for itself and its successors and assigns, covenant and 
agree to and with said Commonwealth and its assigns that
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said Corporation will, and its successors and assigns shall, 
within such period of time as may be prescribed by said 
Commissioners, or their successors in office or authority, in 
conjunction with the Governor for the time being of said Com
monwealth, construct and complete a sea wall, in a manner, of 
materials, and to a height satisfactory to said Commissioners 
or their successors aforesaid, extending along the northerly line 
of said released premises, from the westerly end of the present 
sea wall of said Corporation, to ordinary high-water mark on 
said Brookline shore, with suitable sluices for the admission of 
water into the full basin, so called, in the Back Bay, and from 
the empty basin, so called, in said Back Bay, and will and 
shall forever keep said sea wall, from shore to shore, and said 
sluices, in good repair, and will and shall fill up with materials, 
and in a manner satisfactory to said Commissioners or their 
said successors, the whole space enclosed or to be enclosed by 
said sea wall, from shore to shore, as aforesaid, to the full 
height of the Mill Dam, as fast as may be deemed proper either 
by the major part of a Committee, consisting of said Commis
sioners or their said successors, and a like number of persons, 
elected for that purpose on the part of said Corporation, or by 
said Commissioners or their successors alone if no such per
sons shall be so elected by said Corporation; and will and 
shall, whenever requested by said Commissioners or their said 
successors, fill up any portion of the space aforesaid, in manner 
aforesaid, which said Commissioners or their said successors 
may deem needful to be filled, to prevent leakage through said 
Mill Dam.

A r t . 3. That, for the consideration last aforesaid, the said 
Boston and Roxbury Mill Corporation, for itself, its succes
sors and assigns, doth hereby covenant and agree, to and with 
said Commonwealth and its assigns, that said Corporation 
will, and and its successors and assigns shall, lay out and drain 
all land by said Corporation already made west of Otter 
Street, and all land hereafter by said Corporation to be made 
west of said street, i i f conformity with such plan as may by 
said Commissioners, or their said successors, be devised and 
prescribed: provided such plan, so far as it relates to land now 
made, shall be furnished within sixty days after the Governor 
and Council shall have approved of this Indenture, and, so far
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as it relates to land hereafter to be made, shall be furnished with
in sixty days after any portion of said land, not less than one 
hundred feet in length, shall have been completed to the satis
faction of said Commissioners' or their said successors, and 
shall not require, for streets or other public uses, more than 
one-third part of said lands, including in said third part twenty 
feet to be added to the width of the highway over said dam ; 
and will and shall from time to time remove the toll-house of 
said Corporation, so as to keep the same westward of all dwell
ing houses that may hereafter be built east of the junction of 
said dam with the cross dam during the continuance of the 
toll franchise of said Corporation, and shall and will surrender 
said franchise of toll, together with all said Corporation’s pres
ent rights of way over the Mill Dam and cross dam, and over 
all bridges and roads, as said roads are now constructed, con
nected with, or leading to, either of said dams, whensoever 
either of the following events shall occur, viz. :— Whenever 
Avenue number two, on the plan hereto annexed, shall be ex
tended and opened as a street for public travel to the cross 
dam; or whenever a strip of land, not less than one hundred 
and fifty feet wide, shall be made and filled to the height of 
the Mill Dam, extending from Otter Street, on the north side 
of said dam, as far west as the point opposite the end of the 
cross dam, or extending on the south side of said dam to a 
point on the Mill Dam thirteen hundred and fifty-seven feet 
east of the cross dam ; or at the expiration of ten years from 
the first day of May, A. D. 1853; it being understood, how
ever, that said Corporation has, and shall have, liberty at any 
time to surrender its toll franchise to said Commonwealth, or 
to enter into an arrangement, subject to the covenants herein 
contained, with any city or town within which any parts of 
the dam, cross dam, bridges or roads aforesaid are situated, 
for the maintenance of such parts, and that said Corporation 
shall remain bound, as now, until such arrangement or surren
der, to keep said dams, roads and bridges in good repair: pro
vided, however, that the toll franchise shall not terminate in 
consequence of the filling up ol said land north of the dam 
under the direction of said Commissioners, or their said suc
cessors, to prevent leakage through said dam, as hereinbefore 
provided.



1855.] SENATE—No. 62. 55

A r t . 4. That, for the consideration aforesaid, the said 
Boston and Roxbury Mill Corporation, for itself, and its suc
cessors and assigns, doth hereby covenant and agree, to and 
with said Commonwealth, that said Commonwealth, by said 
Commissioners, or by such other agents as may by law be 
thereto authorized, may, at any and all times hereafter, en
force a compliance with and execution of the terms, conditions 
and covenants of this Indenture in regard to the building of 
said sea wall, the filling up and laying out and draining of 
all lands included within the same, and in regard to all other 
the premises, and for this purpose may enter upon any por
tion o f the said lands, and remove therefrom any obstruction 
interfering with said Commissioners’ said plans; and that 
said Commissioners, or their said successors, after due notice 
to said Corporation or its successors or assigns who shall, in 
the judgment of said Commissioners or their said successors, 
unreasonably delay or neglect to keep and perform said terms 
conditions and eonvenants, may proceed, at the expense of the 
said dilatory or negligent party, to build or repair such sea wall, 
sluice-way, sewer, or drain, or to fill up such space, and lay out 
and construct such street, or other public area, as under the 
covenants of this Indenture should be built, laid out or con
structed by said Corporation, its successors or assigns, and that 
the said covenants shall run with the land released as afore
said until fulfilled or until released by said Commonwealth.

In witness whereof, the said Commonwealth of Massachu
setts, party of the first part, by the Commissioners aforesaid, 
has signed and sealed these presents, and the said Boston and 
Roxbury Mill Corporation, party of the second part, has caused 
its corporate seal to be hereto affixed and this Indenture to be 
subscribed by William II. Gardiner, its President, thereto duly 
authorized, the day and year first above named.

JOH N  A . BOLLES. [L. s.J
G ILE S H. W H IT N E Y . [ l . s.j
W . II. S W IF T . [L. h.j
W . H. G A R D IN E R , [L. „.]

President.
Signed, sealed and delivered ) 

in presence o f $
T h o s . B. P o p e .
W . H .  D a v i s .
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By this Indenture, as will be perceived, the Commonwealth 
releases to said Corporation all of the Commonwealth’s inter
est in a strip of land and flats, two hundred feet in width, 
extending along the northerly side of the Mill Dam, from ordi
nary high-water mark on the Boston shore, to ordinary high- 
water mark on the Brookline shore, with certain reservations 
relating to drainage and travel; and the Corporation (reserving 
its rights of way and toll franchise) conveys to the Common
wealth the land under the Mill Dam, and all rights of flowage 
not heretofore conveyed to the Boston Water Power Com
pany.

The Mill Corporation covenants with the Commonwealth 
to construct a sea wall along the northerly line of the premises 
released by the Commonwealth, together with needful sluices 
to keep the wall and sluices in repair; to fill up the space 
south of said wall and north of the dam ; to lay out and drain 
all its lands west of Otter Street as the Commissioners shall 
direct; to keep its toll-house westward of all houses that may 
be built on the Boston side, east of the cross dam ; to surren
der its toll franchise, and all its rights of way, on the first day 
of May, 1863, or sooner, if certain specified events, or either 
of them, shall sooner occur; and, in the mean time, to keep 
the dam and all the roads and bridges connected therewith in 
good repair.

The Commonwealth is, by said Indenture, authorized to 
enforce the performance of all the covenants of said Corpora
tion, by entry upon the premises, and by removing all obstruc
tions, and by causing the full execution of all such agreements 
and undertakings at the cost and charge of said Mill Cor
poration.

By article 3d of this indenture, it became the duty of this 
Board, on or before the 28th day of August, 1854, to furnish 
that Corporation with such portion of the Commissioners’ 
plan of filling up, laying out and draining the lands and flats 
thereof, as should be applicable to lands already made west of 
Otter Street, in the discharge of this duty, the Commission
ers, on the 26th day of August last, delivered to the agent of 
said Corporation the following letter, together with the plans 
therein referred to, copies of which, on a reduced scale, are 
here attached to said letter :—
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B oston , August 26, 1854.
To S amuel N icolson , Esq., Agent o f the Boston and Rox- 

bury Mill Corporation:—
Sir:— The Commissioners on Boston Harbor and the Back 

Bay transmit herewith to the Boston, and Roxbury Mill Cor
poration their plan for the laying out and draining of a por
tion of said Corporation’s lands and flats west of Otter Street, 
and extending considerably beyond the present westernmost 
line of solid filling.

On the plan marked A you will find two streets crossing 
the dam and the 200 feet strip of land north thereof—one of 
them eighty feet in width, and situated 454 feet west of Otter 
Street; the other sixty feet wide, and situated 548 feet still 
farther west.

On the same plan A the red lines indicate the system of 
drainage and sewage, and the profile of the dam shows how 
the surface drainage will be conducted to the cesspools, &c.

The plan marked B exhibits the form, structure and mate
rials of the prescribed sewers.

The man-holes opening into the sewers on plan A, marked 
X, (in red,) are to be three feet square, with solid granite curbs, 
and four-inch white oak traps.

The cesspools on plan A, marked © , (in red,) are to be six 
feet square and six feet deep below the bottom of the drain, 
and the curbs and traps as above specified ; stout iron gratings 
to cover the drains leading to the cesspools.

The sewers will open into Charles River two feet above 
ordinary low water, and the inclination or fall of all the sewers 
will be three inches in one hundred feet.

Ihe streets, both avenues and cross-streets, to be either 
paved or macadamized.

ih e  sidewalks on both sides of the Western Avenue and 
of the eighty-feet street, to be fifteen feet wide, and those of 
the sixty-feet street to be ten feet wide.

( All of said work to be done to the satisfaction of said
Commissioners.

(Signed) JOHN A. BOLLES, 
GILES II. W HITNEY, 
W . H. SWIFT,

8
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The sewers prescribed by the foregoing plan, &c., are to be 
constructed of wood. Upon newly-made land, like that covered 
by the Commissioners’ said plans, experience has shown the 
superiority of this material over brick or stone masonry. For 
a long series of years after the flats are filled, the land con
tinues to settle and solidify, in some places more rapidly, and 
in others less. Brick or stone structures beneath its surface, 
instead of yielding to this inequality of pressure, are found to 
crack and become leaky and unsafe. Wooden sewers, on the 
contrary, will yield without material injury, and accommodate 
themselves to considerable deflections from their original lines, 
and may, if needful, be repaired or replaced at a moderate 
expense.

Such was the concurrent testimony of experienced engineers 
and of those municipal officers whose duties make them 
practically familiar with the subject of sewers and drains.

Forty or fifty, years hence it may be expedient, on lands 
already made, to substitute more expensive and enduring ma
terials in place of wood ; and there is little doubt that wooden 
sewers, often or always wet with tide water, will endure that 
length of time.

Upon the receipt of the foregoing plan, the Mill Corporation 
requested of the Commissioners some changes in the width of 
the streets and in the location of the sewers, as will appear 
from the letter below :— *

B o s t o n , September 20, 1854.
* Dear Sir :— Receipt o f your plan o f the Boston and R oxbury M ill Corporation 

lands on the 26th o f last month is acknowledged; and, i f  not incompatible with 
public interests, we respectfully request some changes may be made therein, as 
heretofore suggested. W e prefer that the two streets across the lands, from the 
dam to the river, should each be reduced in width to forty feet, and we think that 
the travellers over the W estern Avenue would consider the change a considerable 
improvement.

We also prefer, on reflection, to have the sewer upon your plan laid down on the 
Avenue, placed in a back street, the same to be a continuation of the street in the 
rear of Messrs. Goddard and others’ houses, or in any other back street in case we 
should elect to lay out such back streets.

Very respectfully,

SAML. NICOLSOX,
For Committee o f  Directors o f  Boston and Roxbury Mill Company.

To Hon. J. A . B o l l e s , Chairman o f the Board o f Commissioners, &c.
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The Board were unable to consent to any diminution of the 
width of the streets, but did consent, under certain limitations, 
to the desired change in the location of sewers*

The two streets described upon said plan (A) correspond in 
width and position with certain Avenues, viz. Avenue No. 1, 
and Avenue marked B, on the plan of streets hereinafter men
tioned as having been prescribed by the Commissioners, and 
communicated to the Boston Water Power Company—  
thus forming the northern extremity of a uniform and contin
uous system from Tremont Street to the Mill Dam.

Under Article 2d of the same Indenture, it became the duty 
of this Board, in conjunction with the Governor of the Com
monwealth for the time being, to consider and determine 
within what period of time the Mill Corporation should be 
required to complete the sea-wall mentioned in said Indenture-

Several meetings for deliberation upon this matter were had, 
and the result was communicated to the corporation in the 
following notice :—

B o s t o n , December 19, 1854.

To the Boston and Roxbury Mill Corporation :—

By Article 2d of the Indenture between the Common
wealth of Massachusetts and said Boston and Roxbury Mill 
Corporation, it is provided that the Commissioners on Boston 
Harbor and the Back Bay, in conjunction with the- Gov
ernor of the Commonwealth for the time being, shall pre
scribe the time within which the sea-wall, described in said 
Indenture, shall be constructed and completed.

In the performance of this duty, we deem it important to 
secure, as far as practicable, the two following results, viz 
1st. The protection of all land, ¿¿c., south of the Mill Dam,

* Extract irom a communication o f the Commissioners to the Boston and K ox - 
bury Mill Company, dated October 12, 1854 :—

“  W e are unable to discover any sufficient reason for making the desired reduc
tion in the ‘width of the streets.

“  In regard to sewers, we comply with your wishes so far as to say, that if a street 
not less than thirty feet wide shall be laid out and constructed by said corporation, 
as a public highway, on the north margin o f the lands o f said corporation, north o f 
the Mill Dam from Otter Street, westward to the sixty-feet street on our said plan, 
the sewer may be laid in that thirty-feet street instead o f the Western Avenue.”
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against the possibility of inundation. 2d. The largest practi
cable increase of the scouring power of the tide waters in 
Charles River and the Back Bay.

Both of these objects can be effected either by the con
struction of a sea-wall of sufficient strength and solidity by 
itself, and without the support of any back-filling, to resist the 
extremest force of tide and storm, or by the filling of the 
whole space between the Mill Dam and the wall, at the same 
time that a wall is built in a manner much less solid and ex
pensive than that above described.

W e offer you the option of these two methods.
You are, therefore, hereby notified and required, within 

the term of three years from the date of these presents, to con
struct and complete said sea-wall, as defined in said Indenture, 
of such size, height, materials and mode o f structure as said 
Commissioners, or their successors in office or authority, may 
deem needful and sufficient, without any back-filling, to pro
tect all lands, &c., lying south of the Mill Dam, from the dan
ger of tides and storms :—

Or, within the longer term of six years from said date, to 
fill up the whole tract of land, channels and fiats north of said 
Mill Dam released by said Indenture, and construct said sea
wall of such size, height, materials and mode of structure as 
said Commissioners or their said successors may deem suit
able and sufficient, with the said filling concurrently made, to 
protect said lands, &c., lying south of the Mill Dam in manner 
aforesaid.

Whichever of these periods and methods shall be elected 
by said corporation, the wall, or the wall and filling, as the 
case may be, must be commenced and carried on with such 
degree of promptness and speed as may, by said Commission
ers or their said successors, be deemed reasonable and proper.

And said corporation is allow'ed thirty days from the date 
of these presents to make its election and give a written 
notice thereof to said Commissioners. If that time shall 
elapse without such election and notice, the right of choice 
will cease, and said corporation be required to construct and 
complete said sea-wall within the period and in the manner 
named and indicated in the first branch of the foregoing alter
native.

BOSTON HARBOR & BACK BAY. [March,
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In testimony whereof, His Excellency Emory Washburn, 
Governor of said Commonwealth, and John A. Bolles, Giles
H. Whitney and W . H. Swift, Commissioners on Boston 
Harbor and the Back Bay, have hereto set their several hands, 
this 19th day of December, A. D. 1854.

The Mill Corporation having suffered thirty days to elapse 
without notice of any choice, in accordance with this requisi
tion is now bound to construct the sea-wall and complete the 
same by the 19th day of December, 1857. As the toll fran
chise will cease whenever the filling between the dam and sea
wall shall have been completed from the Boston shore to a 
point opposite the cross-dam at Gravelly Point, the corpora
tion may have deemed it undesirable to shorten, by their own 
act, that term of ten years’ continued franchise which, by 
the Indenture aforenamed, may be otherwise extended to May
I, 1863.

The Commissioners cannot alone determine how far or 
how fast the process of filling up shall be carried forward > 
unless, indeed, it shall become, in their judgment, needful to 
require such filling to be made for the purpose of preventing 
leakage through the Mill Dam, or unless the Mill Corporation 
shall fail to elect a committee of conference to act with this 
Board in determining that question. Nor, if the sea-wall 
shall be promptly and properly completed, does there seem to 
be any urgent reason for hastening the process of filling, north 
of the dam, any faster than the interests of the Mill Corpora
tion will naturally impel that corporation to make ready its 
land for sale and occupation.

The Indenture between the Commonwealth, the Boston 
Water Power Company, and the other owners and claimants 
of lands and flats in the Back Bay, which is intended to ar
range and harmonize all parties in interest, and subject them 
all to a common system of streets, sewers, &c., contains a mul
titude of covenants on the part of the Water Power Company, 
the performance of which, involving the necessity of large 
expenditure, is secured by a Corporation Bond for 0100,000, 
and by a mortgage of all the estate and property of the Cor
poration. The Bond and Mortgage are deposited with the
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Treasurer of the Commonwealth. The Indenture, as approved v 
June 28, 1854, is expressed as follows:—

TH IS IN D EN TU RE, o f  t h r e e  p a r t s , made and concluded 
this ninth day of June, A. D. 1854, by and between the Com
monwealth of Massachusetts, acting by John A. Bolles, Giles 
H. Whitney and William H. Swift, the Board of Commis
sioners of said Commonwealth, appointed under and in pursu
ance of the Resolves concerning Boston Harbor and the Back 
Bay, approved May 20, 1852, o f the first part,—

The Boston Water Power Company, o f the second part,—
And all such other owners or claimants, individual or corpo

rate, of lands or flats in the Back Bay, as shall, by signing this 
Indenture, become parties hereto, o f the third part,—

W it n e s s e t h  as follows, to w it :—

A r t ic l e  1. That, in consideration of the grants, releases, 
covenants and agreements in this Indenture contained and set 
forth, the said Commonwealth doth hereby release and forever 
quitclaim to said Boston Water Power Company, its succes
sors and assigns, subject to the provisions of Article third of 
this Indenture, and subject, also, to all the avenues as public 
highways, and to all the railroads laid down on the plan hereto 
annexed, so long as the same shall continue, all the right, title, 
interest and estate of said Commonwealth in and to all lands, 
channels and flats situated in the empty basin, so called, in the 
Back Bay, lying below the riparian line and easterly of Avenue 
number four, and southerly of a line drawn from Avenue num
bered four to Providence Street, parallel with Avenue numbered 
two, and one hundred and fifty feet south thereof; and in and 
to all land, channels and flats in said basin lying westerly of a 
line extending at right angles, from the Mill Dam parallel with 
Avenue numbered six, to Avenue numbered five, starting at a 
point on said dam distant eastwardly thirteen hundred and fifty- 
seven feet from the junction of the east line of the cross-dam 
continued with the south line of said Mill Dam continued, and 
lying northerly of Avenue numbered five, and southerly of the 
said Mill Dam, and easterly of the cross-dam; and in and to 
the land, channels and flats south of Avenue numbered two, 
north of the Boston and Providence Railroad, and east of Ave-
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nue numbered one, subject to the rights of way hereinafter 
described, said several Avenues being the same so numbered 
on the plan hereto annexed— upon which plan are laid down 
six Avenues, numbered one, two, three, four, five and six, situ
ated and described as follows, viz.:—

Avenue number one begins at the Harbor Line, on the 
northerly side of the Mill Dam, and, crossing the dam at right 
angles, runs, in the same course, southerly, of the width of 
eighty feet, to the Tremont Road— the point where the easterly 
line ol the said Avenue intersects the southerly wall of the 
dam being, as measured on said wall, four hundred and ninety- 
one t5oV feet westerly of the western wall of the Public Garden.

Avenue number two begins at the westerly end of Boylston 
Street, and runs westerly, at right angles with Avenue number 
one, of the width of eighty feet, to tide mill road or the cross
dam on Gravelly Point— its southerly side being an extension, 
in the course above described, of the southerly line of Boylston 
Street.

Avenue number three begins on Avenue number one, at a 
point three thousand two hundred and thirty-eight ^  feet 
southerly from the south wall of the Mill Dam, and runs west- 
erly, of the width of eighty feet, to the dike.

Avenue number four, beginning at the Harbor Line, north 
of the Mill Dam, crosses the dam at right angles, and runs 
southerly, of the width of one hundred and twenty feet, parallel 
with Avenue number one, to the Tremont Road— the point 
where its easterly line intersects the southerly wall of the dam 
being two thousand one hundred and two ^  feet westerly of 
the west line of Avenue number one.

Avenue number five, beginning on the westerly line of 
Avenue number one, at a point five hundred and ninety-two 
i3(iV feet distant, southerly, from the south wall of the Mill 
Dam, runs westerly, of the width of one hundred and twenty 
ieet, parallel with Avenue number two and the Mill Dam. to 
the cross-dam.

AXT i,Û nUmber SiX) be§ i,lning at the Harbor Line, north of 
e Mill Dam, crosses the dam at right angles, its easterly line 
ersec mg the south wall of the dam at a point thirteen hun- 

an fty _8^ feet westerly of the west line of Avenue
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number four, and runs southerly, of the width of one hundred 
feet, parallel with Avenue number four, to the Tremont Road :—

To have and to hold said released premises unto the said 
Boston Water Power Company, its successors and assigns, to 
their own use and behoof forever.

A r t . 2. That, in consideration of the release aforesaid, the 
said Boston Water Power Company hereby releases and for
ever quitclaims to said Commonwealth and its assigns all the 
right, title, interest and estate of said Company in and to all 
land, channels and flats in said empty basin lying below said 
riparian line, and southerly of the Mill Dam, excepting those 
lands which are by Article first, of this Indenture released by 
said Commonwealth to said Company, so far as to allow the 
Commonwealth and its assigns, and each and every person or 
corporation who shall become a party to this Indenture, and 
their several and respective heirs, executors, administrators, 
successors and assigns, to fill up his or their lands and flats 
within said Back Bay in conformity with the plan hereto an
nexed, and such further plans as said Commissioners, or their 
successors in office or authority, shall devise, adopt and pre
scribe, and in accordance with the provisions of this Indenture ; 
and so far as to allow said Commissioners, and their said suc
cessors, to execute, or cause to be executed, any lake, pond, 
reservoir, or other public improvement which they may desire 
and design in pursuance of said Resolves and of this Inden
ture ; and also all right, title and interest in that tract of land 
bounded north by the Mill Dam, west by Avenue numbered 
one, east by the Public Garden, and south by the southerly 
line of Avenue numbered tw o ; and also the right, through 
any sluiceway in the dam, or any water-way that may be con
structed through the dam or cross-dam under Avenues num
bered one, four, five and six, and through any sewer or drain 
constructed as hereinafter provided, to receive and discharge at 
any and all times the water needful for filling or emptying any 
such sewer or drain, or any of the lakes, ponds, reservoirs, or 
improvements aforesaid; and also the full and free right of 
way, in common with every other party lierefo and their as
signs, over and upon all spaces marked and laid down as Ave
nues on the plan hereto annexed.
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To have and to hold said released premises to said Com
monwealth and its assigns forever.

A rt. 3. That, for the considerations aforesaid, the said 
several persons and corporations, parties hereto of the third 
part, do hereby severally and respectively release and forever 
quitclaim to said Water Power Company, its successors and 
assigns, one undivided half part of all such portions of land 
owned by said parties of the third part, respectively, as are 
situated below said riparian line, and within the limits of re
lease from said Commonwealth to said Company described in 
Article first in this Indenture;— and to said Commonwealth 
and said Company respectively, and their respective successors 
and assigns, all such portions of land owned by said parties of 
the third part, respectively, as are situated above said riparian 
line, and east of Avenue numbered four, and west of Avenue 
numbered one, and north of Avenue numbered three, and south 
of the Mill Dam, and lying within the several and respective 
lines of release described in Articles first and second of this 
Indenture ;— and also the right of way to said Commonwealth 
and its assigns, and to every other party hereto and his respective 
successors and assigns, over all avenues or streets laid down on 
the plan hereto annexed;— for the purposes of this Article the 
line marked red on the said annexed plan, being taken by all 
parties hereto to be the line of riparian proprietorship:—

To have and to hold said released premises to said Com
monwealth and its assigns, and to said other releasees and their 
respective heirs, executors, administrators, successors and as
signs, forever.

And, for the considerations aforesaid, the said Commonwealth 
doth hereby release and forever quitclaim to the several and re
spective persons and corporations who may, as riparian owners 
of land and flats on the westerly side of the empty basin in the 
Back Bay, become parties hereto by signing this Indenture, all 
the right, title, interest and estate of said Commonwealth in 
and to any and all channels, guzzles and flats, in said empty 
basin, lying south of Avenue numbered five and west of Avenue 
numbered four on said plan hereto annexed, and which would 
be included within and between the several and respective 
boundary lines of the said parties legally produced and ex
tended to the Avenues aforesaid; and doth also hereby release
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and forever quitclaim to the several and respective persons and 
corporations, who may, as riparian owners of land or flats on 
the easterly side of said empty basin, become parties hereto in 
manner aforesaid, all the right, title and interest of said Com
monwealth in and to all guzzles, flats and channels in said 
empty basin, east of Avenue numbered one and south of 
Avenue numbered two on said plan, which would be included 
within and between the several and respective boundary lines 
of said parties, produced and extended in their legal directions 
to said Avenue numbered on e :—

To have and to hold said released premises to said several 
and respective persons and corporations, within their several 
and respective limits, and to their respective heirs, executors, 
administrators, successors and assigns, forever.

A r t . 4. That, for the considerations aforesaid, the said 
Boston Water Power Company doth hereby grant, sell and as
sign to said Commonwealth and its assigns, and to each and 
every of the other persons and corporations party hereto, their 
heirs, executors, administrators, successors and assigns, the 
right of flowage of said Company in either basin in said Back 
Bay, so far as to allow each and every one of said other parties, 
his heirs, executors, administrators, successors and assigns, as 
fast as he or they may desire, to fill up his said land and 
flats, in conformity with such plan or plans as said Com
missioners, or their successors, may have devised, or shall de
vise and adopt, and in accordance with the provisions of this 
Indenture: provided, however, that no person or corporation 
claiming lands in said empty basin, below the riparian line, 
under title adverse to the Commonwealth, shall be allowed to 
fill up his said lands, as herein provided, until such person or 
corporation shall have become party hereto, or shall have 
agreed with said Commonwealth and said Company, to exe
cute releases to said Commonwealth and said Company, as 
described in Article 3d of this Indenture, whenever, and as 
soon as, the judgment or decree of the Supreme Judicial 
Court, or the award of Referees chosen for that purpose, shall 
have determined that such claimant has any such right, title 
or interest in said premises which can be released as herein 
provided.
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To have and to hold the same to said several and respective 
persons and corporations, their heirs, executors, administrators, 
successors and assigns, forever.

A r t . 5. That, for the considerations aforesaid, the said 
Commonwealth doth hereby covenant and agree to, and with 
each and every of the other persons and corporations, parties 
hereto, and their several and respective heirs, executors, admin
istrators, successors and assigns, that said plans, devised, or to 
be devised, by said Commissioners and their successors, shall 
not require for streets, or other public use, more than one-third 
part of the land and flats of either of said parties included 
within said plans;— reckoning, as part of said third, all 
avenues, or portions of avenues, to be by said parties of the 
second and third parts constructed in accordance with this In
denture ;— and that, in order that the water power be not need
lessly injured or diminished, all streets and avenues shall be so 
laid out and arranged by said Commissioners and their succes
sors upon their said plans as to allow the flow of water to and 
from the mills of said Boston Water Power Company and its 
lessees, under or across said streets and avenues, and over all 
such spaces in the Back Bay as are not, from time to time, 
actually filled up, or in process of being filled, or set apart for 
any public improvement, conformably to the provisions of this 
Indenture, so far as may be consistent with the system of drain
age that may by said Commissioners or their successors be 
established as hereinafter provided ; and that the said Commis
sioners or their said successors will, within ninety days after 
the approval of this Indenture by the Governor and Council, 
furnish so much of their plan as shall be applicable to that part 
of the lands of said Corporation situated in the empty basin 
and lying south of the Boston and Providence Railroad, and 
east of the junction or crossing of said Railroad and of the 
Boston and Worcester Railroad, and the portion of their plan 
applicable to the remainder of said Corporation’s lands in said 
basin, within two years after the said approval.

A rt. 6. That, for the considerations aforesaid, the said 
Boston Water Power Company, for itself, its successors and 
assigns, and the said parties hereto of the third part, for them
selves and their respective heirs, executors, administrators, sue-
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cessors and assigns, do hereby severally and respectively cove
nant and agree, to and with said Commonwealth and its assigns, 
that they will, and their several and respective heirs, executors, 
administrators, successors and assigns, shall, fill up, lay out and 
drain their respective lands already made, and all other their 
lands and flats within the Back Bay, or laid down upon or in
cluded within the Commissioners’ said plans, conformably to 
such directions and plans, as to materials and height of filling, 
mode of drainage, location and arrangement of streets, squares 
and other public areas, and as to the location and construction 
of sluices, culverts, bridges and other public improvements, as 
may, under the said Resolves and according to the provisions 
of this Indenture, be prescribed by said Commissioners, or their 
successors, and duly made known to said parties.

A r t . 7. That, for the considerations aforesaid, the said 
Boston Water Power Company, for itself and its successors 
and assigns, doth hereby covenant and agree, to and with said 
Commonwealth and its assigns, that said Company will, and 
its successors and assigns shall, within such time as said Com
missioners, or their successors, shall, in writing, direct and 
notify, complete, to the satisfaction of said Commissioners, 
under their direction, and according to their plan, all that por
tion of the Avenue numbered one, on the plan hereto annexed, 
and the sewers, drains, culverts and bridges, connected there
with, which extends from the line of said Company’s land, near 
the Tremont Road, to Avenue numbered two, on said plan, 
and also the southerly half part of said Avenue numbered 
two, from the end of Boylston Street to the said Avenue 
numbered one.

A r t . 8. That, for the considerations aforesaid, the said 
Boston Water Power Company, for itself and its succes
sors and assigns, and the several other persons and corpora
tions who shall become parties hereto, of the third part, for 
themselves and their several and respective heirs, executors, 
administrators, successors and assigns, do hereby severally cove
nant and agree, to and with said Commonwealth and its assigns, 
that they will respectively, within the periods specified in this 
article, complete, to the satisfaction of said Commissioners, 
or their successors, at their own several and respective cost and

BOSTON HARBOR & BACK BAY. [March,
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charge, all such portions of the following Avenues, including 
all sewers and drains, sluices, culverts and bridges appurtenant 
to said portions, as are or may be laid out wholly upon their 
several and respective lands and flats, or on, or under, said 
cross-dam, namely, Avenue numbered two, on the plan hereto 
annexed, within three years from the first day of May, A. D. 
1854; Avenues numbered three and four, on said plan, within 
five years, and Avenues five and six, on said plan, within six 
years, from said date, or within such longer time as said Com
missioners or their said successors shall hereafter prescribe; 
and will and shall, in like manner, make any alteration of 
sluices, culverts and bridges, in size, structure or position, con
nected with either of said Avenues, as may, in the judgment 
of said Commissioners, or their said successors, be needful for 
the flowage described in the filth Article of this Indenture ; and 
that they will and shall in like manner, within said several and 
respective periods, and at their several and respective cost and 
charge, sevarally complete one-half part of all such portions of 
the aforesaid Avenues, sewers and drains, sluices, culverts and 
bridges, as bound or touch upon their said several estates; it 
being understood that full power is reserved by said Commis
sioners at any time to vary either of said Avenues within the 
line of the Commonwealth’s land, or, by his consent, within 
the limits of any other party hereto.

A r t . 9. That, for the considerations aforesaid, it is hereby 
covenanted and agreed by each and all of said persons and 
corporations, parties hereto of the second and third parts, for 
themselves severally and respectively, and their respective 
heirs, executors, administrators, successors and assigns, to and 
with said Commonwealth and its assigns, that said Common
wealth, by said Commissioners, or by such other agents as may 
by law be thereto authorized, may, at any and all times here
after, enforce a compliance with, and full execution of, the said 
plans of said Commissioners and their successors in regard to 
the filling up of the land and flats aforesaid, and laying out 
and construction of streets, squares, ponds, sluices, culverts, 
drains, sewers, bridges and other public improvements, in, 
upon and over the lands and flats included in said plans, and 
for this purpose may enter upon the said land and flats and
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remove therefrom any building or other structure or obstruction 
interfering with said plans; and that said Commissioners, or 
their said successors in authority, after due notice to any of 
said parties who shall, in the judgment of such Commission
ers or of their successors aforesaid, unreasonably delay or neg
lect to keep and perform the covenants and undertakings of 
this Indenture, may proceed, in such manner as they may deem 
proper, and at the expense of the party so neglecting or delay
ing, to construct and complete any of the Avenues laid out 
and numbered on the plan hereto annexed, together with any 
or all sluices, culverts, drains, sewers or bridges, forming parts 
of said Commissioners’ said plans, according to the true intent 
and meaning of this Indenture; and that the lands and flats 
of each of said parties of the second and third parts hereof, 
within said plans, shall forever remain subject to the covenants 
of this Indenture on the part of such party, his heirs, execu
tors, administrators, successors and assigns, to be kept and 
performed.

A r t . 10. That, for the considerations aforesaid, the said 
Boston Water Power Company, for itself and its successors 
and assigns, doth hereby covenant and agree, to and with said 
Commonwealth and its assigns, that, until the whole of the 
lands and flats in the Back Bay are filled up and laid out as 
herein provided, or until said Water Power Company shall sur
render its mill franchise, said corporation, its successors and 
assigns,-will and shall, subject as now to the control of the 
Board of Health of the city of Boston, keep and maintain in 
good condition the filling sluices of both basins in said Back 
Bay, and also the emptying sluices of the empty basin, and so 
regulate the flow of water into, through and from said basins 
as to prevent any nuisance, or inconvenience to the public 
health or comfort, so far as the same may depend on the said 
flow of tide waters, and in such manner, also, as to secure, 
according to the said Commissioners’ said plans, and to their 
satisfaction, an efficient system of sewerage and drainage, so 
far as the same may depend upon the ebb, flow and circulation 
of tides and tide waters.

Art. 11. That, for the considerations aforesaid, it is hereby 
mutually agreed, by and between the actual parties hereto,
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that this Indenture shall, in all its parts, take immediate and 
full effect upon each and all of said parties, their heirs, execu
tors, administrators, successors and assigns, so far as the said 
party or his interests are concerned, upon the execution thereof 
and shall not await or remain dependent upon the signing, 
sealing, acknowledgment or delivery of said Indenture by any 
other party; and that any person or corporation owning or 
claiming land in the Back Bay may at any time hereafter, at 
the discretion of said Commissioners or their said successors, 
but not otherwise, become party hereto, and receive and enjoy 
the full benefit of the releases, covenants and agreements here
in contained and set forth, subject to all the duties and obliga
tions herein created and imposed.

A r t . 12. And, for the considerations aforesaid, it is hereby 
mutually covenanted and agreed that where any avenue, laid 
out on the plan hereto annexed, or any culvert, sluice-way, 
sewer, drain, or bridge that may, by said Commissioners or 
their successors, be prescribed as part and portion of said ave
nues, or any sewer or drain that may, by said Commissioners 
or their successors, be deemed needful for the system of drain
age aforesaid in pursuance of said resolves, and in conformity 
with the provisions of this Indenture, requires for its comple
tion the cooperation of two or more parties hereto of the sec
ond and third parts, because bounding upon or touching their 
estates where the same are conterminous, either of said con
terminous owners may give notice in writing to the other or 
others so bound to cooperate, of his desire and intention to 
proceed in constructing and completing the same at joint 
expense and in ratable proportion; and if the party or parties 
so notified shall refuse or neglect to comply with said notice, 
the party giving such notice may proceed to construct and 
complete the whole of such public improvement upon the said 
conterminous property, and may and shall recover of the 
delinquent party or parties his or their full, ratable and dis
tributive share of the cost of such work, with interest, upon such 
share at the rate of ten per cent, per annum.

In witness whereof, said Commonwealth, by its said Com
missioners, as party of the first part, and the said Boston 
Water Power Company by John C. Giay.its President, thereto
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duly authorized, as party of the second part, and the several 
other persons and corporations, owning and claiming lands and 
Hats within the limits of the Back Bay, parties hereto, of the 
third part, have signed and sealed these Presents the day and 
year first above named.

JOHN A . BOLLES. [l . s.]
GILES H. W H ITNEY. p .  s.]
W . H. SWIET. P* s.]
THE BOSTON W A T E R  PO W ER COMPANY, 

By J o h n  C. G k a y , p .  s . ]
President.

Signed, sealed and delivered ) 
in presence o f )

C h a s . L. H a n c o c k .

T h o s . B. P o p e .

W .  H .  D a v i s .

W e omit the plan which was attached to said Indenture,* 
because of various changes that have been made in the size 
and location of the Avenues. In a future Report we propose 
to offer a plan of the entire Back Bay, with all the streets, 
squares, sewers, &c., established or projected by this Board.

Before the execution of this Indenture, the Commonwealth 
claimed to be the sole owner, in fee, of about two hundred and 
five acres of land and Hats in the empty basin in the Back 
Bay lying below the line of riparian title. The whole of this 
area, as well as upwards of two hundred acres of flats situ
ated above the riparian line, and owned by various parties, 
was subject to flowage, and was flowed, by the Boston Water 
Power Company. The great design of the Indenture was, to 
extinguish this right of flowage on fair and reasonable terms, 
and procure for all parties in interest the opportunity of con
verting their lands and flats into upland, and of using the land 
thus reclaimed for building and other profitable purposes.

To effect this object, the Commonwealth (by Article 1) re
leases to the Water Power Company its interest in about one 
hundred and two acres of the lands and flats lying in the 
empty basin below the riparian line, being one-half in quantity, 
though not one-half in value, of that area.

The premises thus released consist of such portions of the 
Commonwealth’s land and flats as lie most remote from Bea-

* It is the plan annexed to our Second Report. See ante, p. 46.
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eon Street and the Public Garden, on the western, southern 
and south-eastern margin of the empty basin, and they are 
conveyed subject to existing railroads, to all avenues, &c., 
prescribed by this Board, and to all the covenants and condi
tions o f the Indenture. The lands thus released being claimed 
in part by Roxbury and other parties under title adverse to 
the Commonwealth, the Indenture (Articles 3 and 4) provides 
that such parties shall, like the Commonwealth, join in this 
release, as a condition precedent to their becoming partakers 
in the benefit of the surrender of flowage.

In exchange for this land, the Water Power Company re
leases to the Commonwealth its interest in all other lands and 
Hats lying below Ihe riparian line in the Back Bay, and so far 
surrenders its right of flowage over the whole area, both above 
(Article 4) and below (Article 2) that riparian line, as to per
mit the same to be filled up, conformably to the Commission
ers’ system of streets, sewers, &c., by all owners thereof who 
become parties to the Indenture.

I he Water Power Company also conveys to the Common
wealth all the land lying west of the Public Garden which was 
granted to the Boston and Roxbury Mill Corporation by the 
city of Boston, by deed dated February 1, A. D. 1827, and 
subsequently sold and conveyed by said Mill Corporation to 
said Water Power Company, and also the right to use all ex
isting and all future sluice ways and water ways, for the pur
poses of sewage, drainage, cScc., and also a free right of way 
m common with all parties to the Indenture, over all Avenues 
indicated on said plan.

The Indenture establishes the line of riparian title, and de- 
Imes the boundary between the Commonwealth on the one 
side, and the Water Power Company and 
owner on the other. every riparian

As an equivalent for the discharge of the encumbrance of 
flowage, the npanan proprietors are subjected to the Commit 
sioners system of streets, sewers, &c., with the proviso that 
not more than one-third of the land of any such proprietor 
shall be taken for that purpose.

P°'Ver C°mpa,,J' “  «footed, will, the lit,.
™ ’0 ° T V * “  <* l -M h  and is bound
complete cert»,,, Avenue, within specified period, o f ....... .
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By the Oth Article of this Indenture, it is provided that, 
within ninety days after the approval thereof by the Governor 
and Council, this Board shall communicate to said corpora
tion so much of the Commissioners’ plan of streets, &c., as 
shall be applicable to that part of the lands of said corporation 
situated in the empty basin, and lying south of the Boston and 
Providence Railroad, and east of the junction or crossing of 
the Boston and Providence and Boston and Worcester Rail
roads.

The Commissioners were prepared in August last to per
form this portion of their duty, and did, at that time, informally 
make known their plan to said corporation. Negotiations in
volving material changes of that plan thereupon ensued, and 
were prolonged beyond the prescribed period of three months. 
An indenture, imbodying all the proposed changes of Avenues, 
&c., was drafted and executed by the corporation and the 
Commissioners, to take effect provided the Governor and 
Council should authorize and sanction a conveyance therein 
stipulated.

Pending these negotiations and the deliberations of the 
Council, and in order to prevent the lapse of the ninety days 
above named, the Commissioners, on the 27t.h day of Septem
ber last, forwarded to the Water Power Company the follow
ing communication:—

B o s t o n , 27th September, 1854.
Sir,— The Commissioners on Boston Harbor and the Back 

B a y  transmit, to the Boston Water Power Company the follow
ing statement, accompanied by drawings, of their plan for filling 
up, laying out and draining so much of the land and flats of 
said corporation as lies easterly of Avenue number four, and 
southerly of Avenue number two. The width of Avenue 
number four has been reduced by the said Commissioners to 
eighty feet, by taking forty feet from the westerly side thereof.

The width of sidewalks in the several streets is to be as fol
lows, viz. : ten feet wide on each side ot the sixty-feet streets, 
and fifteen feet wide on each side of the eighty-feet streets.

The curbstones will be of hammered granite.
The streets are to be finished of the, specified width, meas

ured across the top, and to be paved or macadamized.
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The sewers are indicated by the red lines on the plan marked 
A, and are to be of the size, material and mode of structure 
represented on the plan marked B.* Man-holes, with solid 
granite curbs, and with white oak traps, or covers, four inches 
thick and three feet square, must open into the sewers at dis
tances not exceeding two hundred and fifty feet. Cesspools, 
six feet square, and six feet deep below the bottom of the 
drains which lead from them into the sewers, with curbs and 
covers of the size and materials above specified, and with stout 
iron gratings over the drains leading to them, must be placed 
at intervals not exceeding two hundred and fifty feet, to receive 
the surface drainage. The inclination of the sewers must be 
as great as the Superintendent of the Sewers and Drains of 
the city of Boston may find to be practicable.

Every street that crosses a railroad will be carried over such 
railroad by a bridge, with stone abutments and truss-frames of 
wood or iron, with a space between abutments not less than 
thirty feet, and of a height not less than nineteenf feet between 
the bottom of the frame and the top of the rails, which dis
tances and dimensions may be increased hereafter if it be found 
by the Commissioners desirable.

The street, or Avenue number one, from Tremont Road to 
Avenue number two, and the southerly half of the street, or 
Avenue number two, from Boylston Sireet to Avenue number 
one, must be finished by or before January 1, 1856,J with such 
culverts under Avenue numberone as said Boston Water Power 
Company may, without interference with sewer or drain, find 
desirable for its right of flowage.

Similar culverts, subject to the Commissioners’ sanction, 
may be placed for the like purpose in the other streets.

All the land and flats of said Corporation must be filled with 
clean gravel or hard earth, to the full height of the Mill Dam, 
and the streets as much higher as may be needful to cross the

* The sewers are precisely like those already required o f the Boston and R oxbury 
Mill Corporation ; so that plan B need not be here repeated.

tT h is height o f bridge the Commissioners have since reduced to seventeen feet.
Î The location o f Avenhe number one has been changed. The Corporation has 

agreed to build it in its new position, and to build the whole o f number two from 
Boylston Street, westward, to number one, as changed, by the 26th o f Septem
ber, 1856.
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railroads by bridges as above described, oil a grade or ascent 
satisfactory to said Commissioners, and the idling botli ol 
streets and of areas enclosed by them must be so conducted 
as not to allow of any accumulation of surface or stagnant 
water upon the tilling or within its boundary lines; and said 
Boston Water Power Cornpdny, in constructing the various 
streets, must provide, by suituable drains and culverts, for the 
escape and discharge of all such surface water.

All the work and materials herein described or referred to 
must be satisfactory to said Commissioners, and conformable 
to the annexed drawings.

Where the sewers or drains are connected with those already 
laid down, that connection must be made to the satisfaction ot 
the Superintendent of Sewers and Drains of the city of Bos
ton.

Very respectfully, your obedient servants.
[Signed by all o f the Commissioners.]

T o Sam u el  N icolson , E sq ., Agent o f  the Boston Water Power Company.

The plan B, referred to in the foregoing letter, is omitted 
here for the reason already stated in a note. The plan A is 
also omitted, because of material variations made therein by 
the supplemental Indenture above mentioned.

That Indenture, the plans connected therewith, and the vote 
of the Corporation accepting the same, are made part of this 
Report.

The Indenture is as follows :—

TH IS IN DEN TU RE, o f  t w o  p a r t s , made and concluded 
this 26th day of September, A. D. 18o4, by and between the 
Commonwealth of Massachusetts, acting by John A. Bolles, 
Giles H. Whitney and William H. Swift, Commissioners of 
said Commonwealth, appointed under and in pursuance of the 
Resolves concerning Boston Harbor and the Back Bay, ap
proved May 20, 1852, o f the first pari,-—

And the Boston Water Power Company, o f  the second part,—
WITNESSETH, That whereas, by an Indenture of three parts 

between said Commonwealth, acting by said Commissioners, 
of the first part, said Water Power Company of the second
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part, and all such other owners or claimants, individual or cor
porate, o f lands or flats in the Back Bay, as should, by sign
ing, become parties thereto, of the third part, approved by the 
Governor and Council on the 28th day of June, 1854, and now 
recorded in the several and respecti ve Registries of Deeds for 
the counties of Suffolk, Norfolk and Middlesex, it was, on the 
part of said Boston Water Power Company, covenanted and 
agreed to and with said Commonwealth that said Company, 
its successors and assigns, would and should, within such time 
as said Commissioners or their successors should, in writing, 
direct and notify, complete, to the satisfaction of said Com
missioners, and according to their plan, all that portion of a 
certain Avenue marked as Avenue number one on the plan 
annexed to said Indenture of three parts, and also all sewers,
drains, culverts and bridges connected therewith, which extends 
from Tremont Road to Avenue number two on said plan, and 
also the southerly halt part of said Avenue No. two, from the 
end of Boylston Street to the said Avenue number one :—  

And whereas said Boston Water Power Company has given 
bond to said Commonwealth for the faithful performance ol 
said covenant, and of all other covenants and agreements in 
said Indenture of three parts contained, on its part to be kept 
and performed, and has made, executed, acknowledged and 
delivered to said Commonwealth a mortgage of all said Cor
poration’s real estate as security for the performance of said 
covenants and agreements:—

And whereas, by Article 8 of said Indenture, of three parts, 
full power is reserved to and by said Commissioners at any 
time to vary said Avenues within the line of the Common
wealth’s land, or, by his consent, within the limits of any other 
party to said Indenture :—

And whereas said Boston Water Power Company has 
requested that said Avenue number one shall be so varied 
and removed westward that its southerly end shall enter Tre
mont Road opposite Dover Street, and its northerly end inter
sect Avenue number two in the manner shown on the plan 
hereto annexed, and is willing and has agreed to construct and 
complete said Avenue number one, varied and removed as 
aforesaid, within such time, not less than two years from the 
date hereof, as said Commissioners shall prescribe, and is also
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willing, and has agreed, upon the consideration hereinafter 
expressed, to construct and complete the whole of said Avenue 
number two, westward from the end of Boylston Street to the 
westerly side of Avenue number one, as the same is varied 
and removed and laid down upon the plan hereto annexed —

And whereas said Commissioners, by Article 5th of said 
Indenture tripartite, are bound to furnish to said Water Power 
Company, within ninety days after the approval of said Inden
ture by the Governor and Council, so much of said Commis
sioners’ plan for filling up, laying out and draining the Back 
Bay as may be applicable to the lands and flats of said com
pany situated in the empty basin, and lying south of the 
Boston and Providence Railroad, and east of the junction of 
said road with the Boston and Worcester Railroad, which 
ninety days will expire on the 28th day of September instant, 
and it has become desirable to extend said period and allow 
further time to said Commissioners, and a further period of 
one month, to wit, until the 28th day of October, A. D. 1854, 
has been agreed upon for the furnishing said portion of said 
Commissioners’ plan,— it has, therefore, been covenanted and 
agreed by and between the parties hereto in manner and form 
set forth and expressed in the various articles following, to 
wit :—

A r t ic l e  1. For the considerations aforesaid, it is hereby 
covenanted and agreed by said Boston Water Power Com
pany, to and with said Commonwealth, that said Commision- 
ers, or their said successors, may, at any time within four 
months from the 28th day of June, 1854, furnish said Corpora
tion with that portion of said Commissioners’ plan of filling 
up, laying out and draining the lands and flats of said Corpo
ration which relates or applies to lands and flats lying south 
of said Boston and Providence Railroad, and east of the junc
tion or crossing of the railroads aforesaid in said empty basin.

A r t . 2. For the considerations aforesaid, it is hereby cove
nanted and agreed by said Boston Water Power Company, to 
and with said Commonwealth, that Avenue number one, 
upon the plan annexed to said Indenture tripartite, may (with
out prejudice to any of the covenants and agreements in said 
Indenture contained, or to the Bond and Mortgage hereinbefore 
referred to) be so varied and altered by said Commissioners
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as to run from the Tremont Road towards the Mill Dam in 
the manner indicated by the plan hereto annexed.

A r t . 3. For the considerations aforesaid, it is hereby cove
nanted and agreed by said Water Power Company, its suc
cessors and assigns, to and with said Commonwealth and its 
assigns, that said Company, its successors and assigns, will 
and shall, within such time, not less than two years from the 
date hereof, as said Commissioners or their successors shall 
prescribe and require, construct and complete, to the satisfac
tion of said Commissioners, all that portion of Avenue num
ber one, on the plan hereto annexed, which extends from 
Tremont Road to Avenue number two, on the annexed plan, 
and also the whole of that part of Avenue number two, on 
said plan annexed, which extends from the end of Boylston 
Street to the westerly side of said Avenue number one, on said 
annexed plan, so that each of said Avenues shall be of the full 
width of eighty feet at the top thereof, and of such height 
and grade, and with such sewers, drains, bridges and culverts, 
as may by said Commissioners, or their successors, be deemed 
needful; all of said work and materials to be to the satisfac
tion and acceptance of said Commissioners or their succes
sors.

A r t . 4. For the considerations aforesaid, it is hereby cove
nanted and agreed by said Boston Water Power Company, its 
successors and assigns, to and with said Commonwealth and 
its assigns, that said Corporation, its successors and assignSj 
will and shall fill up, lay out and drain all the lands and flats 
of said Corporation east of said railroad junction according 
to such plan as the Commissioners may furnish within said 
period of four months, in conformity with said Indenture trip
artite and with these presents, including all such sewers, 
drains, bridges and culverts as said Commissioners may deem 
needful and convenient.

A r t . 5. For the considerations aforesaid, it is hereby cove
nanted and agreed by said Commonwealth, to and with said 
Boston Water Power Company, its successors and assigns, 
that, upon the completion of the afore-described portions of 
Avenues numbered one and two, on the plan annexed, within 
the time that may by said Commissioners be prescribed as 
aforesaid, and to the satisfaction of said Commissioners or of
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their successors, the said Commonwealth will release and con
vey to said Corporation, it successors and assigns, all the right, 
title and interest now owned by said Commonwealth in and 
to that parcel of land and Hats, one hundred and fifty feet in 
width and about three hundred and forty feet in length, which 
lies south of, and adjoining to, Avenue number two, and east 
of, and adjoining to, Avenue number one, on the plan annexed 
hereto, subject to the conditions, covenants and agreements of 
said Bond, Mortgage and Indenture tripartite.

In witness whereof, &c.

In connection with this Indenture must be taken the Com
missioners’ Notice to the Water Power Company, dated 
October 13, 1854, which was delivered with the Indenture.

W e have, says that Notice, carefully considered the sugges
tions received from you in regard to certain changes de
sired by you in our plan of streets, &c., communicated by 
us to you September 27, 1854, and have concluded to make 
those changes. W e have accordingly so removed Avenues 
numbers one and three that they terminate opposite Dover 
Street. The plan annexed (to the Indenture and to this 
Notice) shows these changes. If you accept them, please 
inform us at once of that fact, and receive the accompanying 
plan as a substitute for that of September 27.

Wherever you may prefer to construct and locate the sew
ers in passage ways twenty feet in width, instead of in the 
Avenues themselves, you may make that change, and may 
construct a second sewer from Avenue D to Church Street.

The Avenue marked iv k, on the accompanying plan, indi
cated by dotted lines, with its sewers, &c., is to be laid out and 
built by you only in case the city shall notallow the Commis
sioners’ system of Avenues to open on, and connect with, 
Tremont Street, as shown on said plan, in which case the 
Avenue marked K may be omitted east of Avenue four.

The following description of the Avenues on said plan will 
control and correct any error of figures thereon, viz.:—

Avenue number one, eighty feet wide, runs northerly from 
Tremont Street, starting opposite Dover Street, its eastern line 
being a continuation of the north-east line of said Dover Street
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■ to Avenue number two, and cutting Avenue number two at a 
right angle.

Avenue number two, eighty feet wide, runs westerly parallel 
with the Mill Dam, from the end of Boylston Street, its south
erly line being a continuation of the southerly line of said 
Boylston Street.

Avenue number three, eighty feet wide, runs at right angles 
with Avenue number one, its southern line beginning on the 
west side of said number one, at a point eighty feet distant 
irom Tremont Street, and running westward parallel with 
Avenue number two.

Avenue number four, eighty feet wide, running southerly 
from the Mill Dam to Tremont Street, its easterly line being a 
continuation, at right angles with the dam, of the east line of 
the western abutment of the emptying sluices on the Mill Dam

The two Avenues marked A and B, each sixty feet wide, be
tween Avenues one and four, and parallel therewith, are to be 
at equal distances, so as to divide the space between said Ave
nues one and lour into areas of equal length from east to west.

The eight Avenues, marked C, D, E, F, G, H, J and K, are 
to be located as follows, viz.:—

Avenue C is to be two hundred and thirty-nine feet from 
Avenue number two.

The distances between C and D, D and E, E and F, F and 
G, and G and H, are to be alike. Avenues H and J are to be 
two hundred and twenty feet apart. Avenue J is to be two 
hundred and forty feet from Avenue three. Avenue K is to be 
two hundred and twenty feet from Avenue number three.

Our letter of directions, dated 27th of September, 1854, with 
such modifications as are herein contained, you will consider as 
still in force. Two years, from September 26, 1854, are to be 
allowed for the completion of such parts of Avenues one and 
two as are to be constructed by you, if this alteration of plan 
be accepted.

W e are, &c.
[Signed by all of the Commissioners.]

The modified plan thus offered was duly accepted by the 
corporation October 28, 1854, and notice thereof conveyed to 
the Commissioners.

11
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The Governor and Council, on the 20th day of December, 
1854, having passed the following vote, the plan, a reduced 
copy of which is hereto annexed, may now be regarded as 
definitively settled, so far as it depends upon the Water Power 
Company.

COMMONWEALTH OF MASSACHUSETTS.

C o u n c il  C h a m b e r , December 20, 1854.
Voted, That the Commissioners on Boston Harbor and the 

Back Bay, appointed under Resolves of 1852, chapter 79, be, 
and they hereby are, authorized, upon the completion to their 
satisfaction of an Avenue eighty feet wide, parallel with the 
Mill Dam, from the end of Boylston Street, in Boston, across 
the channel in the empty basin about eight hundred feet, to 
its intersection with another Avenue of like width, running 
from Tremont, opposite Dover, Street to said dam, to convey, 
to the party completing the first-named Avenue in mSuner 
aforesaid, all the interest and estate of the Commonwealth in 
that parcel of land and flats, one hundred and fifty feet wide, 
and about three hundred and forty feet long, which lies south 
of and adjoining to the Avenue running as aforesaid from 
Tremont Street to the Mill Dam.

The plan of streets which is hereto annexed, forming the 
two following pages of this Report, will enable your Excellency 
to perceive how large an amount of labor in the way of public 
improvement, in this portion of the Back Bay, is sure to be 
effected during the period of two years next ensuing the 26th 
day of September, 1854.

The natural features of the Back Bay are well adapted for 
a perfect and very extensive system of both streets and sew
ers: but in the grade and direction o f the railroads which cross 
the basins there are found obstacles not a little embarrassing 
to any such plan. Were it not for those roads, it would be 
easy to drain the whole area of the Back Bay by sewers, be
ginning at its very extremity, and falling, by a uniform decliv
ity of three inches in every hundred feet, into Charles River 
north of the Mill Dam. But the grade of the railroads is so 
low that the sewage of the district lying south of their tracks 
cannot pass under them, and thence find a sufficient fall to-



SENATE—No. 62. 83

wards the dam. Unless the grade of the roads be changed, 
or unless the sewage of that district be lifted by steam 
pumps or apparatus of some kind, and forced over those roads, 
it must be conducted, in the manner shown on the plans which 
accompany this Report, partly through the Dover Street sewer 
into South Bay, and partly through the sluggish and almost 
level sewer of Church Street, across the Public Garden and 
the Mill Dam, finding its outlet at the northerly end of Otter 
Street.

The Resolves of 1852, chapter 79, which created this com
mission, very properly require that the whole area of the Back 
Bay shall be filled to the full height of the Mill Dam. But 
the grade of the railroads within that area is considerably 
below that level. Our system of streets cannot, therefore, even 
were it otherwise desirable, be carried across those railroads at 
a grade, nor are the railroads far enough below the level of the 
dam to allow of their being bridged at that level. To bridge 
them safely, with a proper regard to the lives and limbs of 
those who are employed in the conduct and management of 
trains, we must greatly elevate the grade, of our streets and 
bridges, and thus add enormously to the expense of our system 
of streets.

These railroads, moreover, are carried across the Back Bay 
at angles and in directions extremely inconvenient and embar
rassing to the Commissioners and to any imaginable system 
of streets and bridges. Nearly thirty bridges in the empty 
basin alone must be constructed, of every variety of length 
and position, in order to cross those tracks in safety.

A portion of the difficulties above suggested might be ob
viated by such a change in the position and direction of the 
Worcester and Providence Railroads that no crossing of streets 
should occur except at right angles.

There are three methods by which much, if not all, of the 
trouble and expense of crossing and bridging these railroads 
might be avoided, viz. : 1st. By reducing the present grade of 
the railroads, so that the height of filling required by the Re
solves of 1852, chapter 79, would answer equally well for the 
height of the bridges over those roads. 2d. By raising the 
grade of the railroads to the full height of the dam, so that 
street and road should cross each other at a common level ; and
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3d. By elevating the railroads upon structures of masonry or 
wood, so that they and their travel should not interfere with 
the ordinary travel and business of the streets below.

The first of these methods will become possible when the 
tide water is wholly excluded from both basins. The second 
should never be adopted until steam locomotives are wholly 
forbidden in our crowded streets, or are allowed to move there
in at a speed not exceeding three or four miles an hour. The 
third and last method, if it can be brought within the limits 
of a moderate cost, possesses the great advantage of enabling 
any number of railroads to enter and traverse the city without 
obstruction or interruption above or below.

It will be observed, in reading the foregoing correspondence, 
and in examining the foregoing plan of streets, &e., dated 
October 13, 1854, that there still remains a doubt whether the 
Avenues marked four and A will end on Tremont Street, or 
on the Aveuue indicated by dotted lines and marked K k.

The triangular tract of land west of Tremont Street, across 
which the south-easterly extremity of those Avenues must 
pass, is owned by the city of Boston. That tract of land, 
widening as it goes, extends to Northampton Street, bounded 
on its westerly margin by the fiats of the Boston Water 
Power Company, and is now encumbered by no solid edifice 
whatever.

Desirous of extending a uniform system of spacious streets 
across the whole area between Tremont Street and the Mill 
Dam and cross-dam, the Commissioners submitted to the 
city of Boston the plan of streets and sewers which will be 
found at the end of this Report, and offered to bind the Com
monwealth to pay whatever expense the city might incur by 
substituting said plan for that projected by the city upon its 
own triangular tract of land aforesaid, and indicated on said 
plan by dotted lines.

That offer was not accepted.
It was admitted on the part of Boston that the change 

would be a decided improvement; that it would involve neither 
expense nor inconvenience to the city. And yet we were told 
that unless we would, on the part of the Commonwealth, sur
render to Boston a tract of land west of the Public Garden



1855.] SENATE— No. 62. 85

of the value of more than a million and a half of dollars, our 
offer would not be accepted.

In this connection it may be well for us to lay before your 
Excellency, to be communicated, if thought desirable, to the 
General Court, a full account of the protracted and fruitless 
negotiations which the Commissioners have conducted with 
the city of Boston.

In the proposition of the Boston and Roxbury Mill Cor
poration and of the Boston Water Power Company to the 
Commissioners, made under date of May 10, 1853, and re
ported to the Governor on the 25th day of May, A. D. 1853; 
and approved in council on the 2bth day of June, 1853, (a 
proposition that formed the basis of the final settlement with 
these corporations,) will be found the following stipulation:—

“ The Commonwealth shall offer to the city of Boston a 
conveyance of the title which the Commonwealth now has, 
or which, under the release aforenamed, it may have, to all 
land lying between the Public Garden and Avenue number 
one, upon condition that the city shall agree to extend the 
Public Garden to said Avenue number one, and keep the same 
thus extended forever open, and free from all buildings except 
greenhouses and garden structures, and shall also, within such 
time as the Commissioners may deem reasonable, construct 
that portion of Avenue number one which extends from the 
Mill Dam to Avenue number two and one-half of that part 
of Avenue number two, which extends from the end of Boyl- 
ston Street to Avenue number one.”

In accordance with that stipulation, this Board, on the 30th 
day of June, 1853, transmitted, through Benjamin Seaver, Esq., 
Mayor, to the. City Council of Boston, the following pro
posals :—  b 1

Proposals to the city of Boston from the Commissioners on

lS t e h  H7c/b0r and the BaCk Bay’ Undef the Resolves of
J h e  Commissioners above named have the pleasure to inform 

the City Council .hat it is now in their power, on favorable 
terms, to offer to the city of Boston a large extent of territory 
to be added to the Public Garden

We propose continue Bo,l«™ Street westward parallel
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with the Mill Dam, and of the width of eighty feet or more, 
to the cross-dam.

W e also propose to lay out a street, of like width, at right 
angles with the Mill Dam, and running from the Mill Dam to 
Tremont Road just far enough west of the Public Garden to 
pass outside of the westernmost line of the lot occupied by 
the buildings of the Boston and Providence Railroad Depot.

The area enclosed between these two Avenues, the Dam and 
the Public Garden, will measure about three hundred feet on 
Boylston Street continued, about five hundred feet on the 
Milt Dam, and upwards of thirteen hundred feet in length, 
and will contain mote than half a million of square feet.

This area we propose to convey to the city of Boston upon 
condition that said city shall add it to the Public Garden as 
part thereof, and keep said garden thus enlarged forever open 
for the common use, benefit and enjoyment of the inhabitants 
of Boston, and free from all buildings except greenhouses 
and similar garden structures, and shall also, within such time 
as the said Commissioners may deem reasonable, construct 
that portion of the Avenue, or street, above named, which ex
tends from the Mill Dam to the continuation of Boylston 
Street, and one-half of said Boylston Street continued, to its 
intersection with said Avenue.

This proposition remained unanswered and unaccepted dur
ing the remainder of the municipal year.

In January of the following year, (1854,) a new proposition 
was made to the city by the Commissioners, as follows, viz.:—

To release to the city of Boston the tract of land described 
in the former offer, upon the following conditions :—

1. That the city shall proceed, with reasonable speed, to 
fill up said released premises, and shall add the same to the 
Public Garden, as part thereof, and that the garden thus en
larged shall be forever kept open, &c., as described in the 
original proposal.

2. That, within one year from the acceptance of this pro
posal, the city will construct the northerly half part of Avenue 
number two, from the end of Boylston Street to the westerly 
line of Avenue number one; will permit the Boston Water 
Power Company at the same time to construct the southerly
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half of the said portion of Avenue number two ; will, when 
said portion is constructed, lay it open as a public street; and 
will at any and all times hereafter, at the request of said 
Board of Commissioners, lay out said Avenue as a public 
way to what may then be the westernmost limit of Boston.

3. That, within the year aforesaid, the city will fill up, to the 
height of the Mill Dam, that portion of the released premises, 
one hundred and fifty feet wide, lying nearest the Mill Dam, 
and extending from the present western wall of the Public 
Garden to Avenue number one.

4. That the city will adopt and construct the system of 
streets laid down or to be laid down by said Board of Commis
sioners upon said plan, or within the Back Bay, so far as said 
streets do or shall extend upon lands owned by the city, and 
will release to the Commonwealth any and all right, title, or 
interest which it now owns or claims in the empty basin west
of Avenue number one.

5. That, within such period as said Board of Commissioners 
may, on consultation with the mayor and aldermen of Boston, 
deem reasonable, the city will, at the joint and equal expense 
of said city and of the Commonwealth, construct and com
plete that part of Avenue number one which extends from 
the Mill Dam to Avenue number two—the city, on the com
pletion of said work to the Commissioners’ reasonable satis
faction, to receive payment of the Commonwealth’s proportion 
of said expense in land or flats abutting on the south side of 
the Mill Dam, at an appraisal to be made by said Board of 
Commissioners jointly with a committee of equal number 
selected and appointed for the purpose by His Honor the 
Mayor for the time being of the city of Boston.

6. The said city shall, as fast as said Board of Commission
ers’ system of streets, sewers, drains, and all other public works 
or any part thereof, shall be completed within what may then 
be the bounds of Boston, and at the request of said Board 
accept and maintain the same, as parcel of the public streets’ 
and works of the city; and this condition includes all that 
portion of the Mill Dam which may, at the time of such re
quest, be comprehended within the limits of Boston, and open 
to travel lree of toll. 1



This second proposal of the Commissioners was referred to 
a joint committee of the two branches of the City Council, 
with which committee the Commissioners, by their chairman, 
had various consultations.

The committee at last suggested that they were ready to 
report, provided the Commissioners would express a disposi
tion to favor the recommendations to be made in such report. 
Those recommendations involved a conveyance, in the natuie 
of a deed of gift, from the Commonwealth to the city of Bos
ton, of all the lands and flats belonging to the Commonwealth 
lying in the empty basin bounded east by the Public Garden, 
and there measuring about 1,300 feet; north by the Mill Lam, 
and there measuring about 2,593 feet; westerly by Avenue 
number four, and there measuring about 1,304 feet; and south 
by Avenue number two, and there measuring about 2,547 feet, 
and containing nearly three and a half millions feet of land.

The Commissioners could not, of course, favor any such 
surrender of the property of the Commonwealth, but withdrew 
their proposition altogether.

In October last, a third proposal was made to the city, in 
form, following, viz. :—  1

1. If the city of Boston will adopt and lay out as public 
streets those portions of the Commissioners’ system of streets 
which extend from Tremont Street to the line of the Boston 
Water Power Company’s lands, and, as soon as reasonably 
may be, construct and complete the same, with sewers and 
drains, gas fixtures and Cochituate water fixtures, according to 
the Commissioners’ plan hereto annexed;

And will lay out for public streets the remaining portions ot 
said system of streets within the city limits, allowing gas and 
water pipes to be placed therein, and supplying Cochituate 
water at the usual rates, and will, as fast as said streets are 
properly finished and ready for travel within the limits of 
Boston, accept and maintain the same, with their sewers and 
drains, including herein the Mill Dam, as far and as fast as it 
may be opened for public travel free of toll;

Then the Commonwealth will repay to the city all expenses 
thereby incurred, with interest, in manner hereinafter particu
larized; it being understood that the cost of sewers an &as
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and water fixtures are not to be repaid, and that the value of 
the land gained to the city by abandoning any part of its 
present system of streets west of Tremont Street is to be as
certained by appraisal, in the manner hereinafter explained, 
and deducted from the bill of cost and expense due from the 
Commonwealth.

This Article may be accepted or rejected independently of 
Articles 2 and 3.

2. If the city shall accept the foregoing offer, the Common
wealth, on demand, will convey to the city its interest in the 
tract of land west of the Public Garden, about six hundred and 
twenty-five feet wide, and extending about eight hundred feet 
westward from the Public Garden, which tract of land is col
ored green on the plan annexed, upon condition that the city 
will proceed with reasonable speed to fill it up, so as to exclude 
the salt water therefrom, and will keep said premises, and a 
corresponding part of the Public Garden, about six hundred 
and twenty-five feet wide, colored green on said plan, and ex
tending from Charles Street to the west line of the Public 
Garden, forever open as a public square, common, or garden, 
free of all buildings except greenhouses or similar garden 
structures.

This Article may be rejected without Article 1 or 3, but can 
be accepted only in conjunction with Article 1.

3. If the city will enter into contract to fill up and lay out, 
according to the Commissioners’ plan annexed, all land lyin<- 
between the Public Garden and Avenue number one on said 
plan, the Commonwealth will repay the cost of said filling and 
interest in manner hereinafter particularized: provided^how
ever, that said filling be completed within five years ; that the 
strip of land, one hundred and fifty feet wide, at the north end 
of said space, be first filled ; and that the expense of filling 
such portion, if any, as may be conveyed as specified in Arti-
c e , shall not be charged to the Commonwealth nor repaid to 
the city. . r

4. All expenses (except as aforesaid) incurred by the citv 
in entering into and perfecting these arrangements, including 
surveys contracts, conveyances and other instruments, made 
under the Commissioners’ direction, and the cost of city land 
land damages and the cost of filling, & c, shall be repaid as 

12
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follows, viz.: At the end of each half year, beginning June 1, 
1855, an account shall be taken of all said expenses for such 
half year, and, when examined and approved by the Commis
sioners, shall become a charge upon the Commonwealth, and 
entitled to annual interest. At the end of each year, begin
ning December 1, 1855, the amount due from the Common
wealth shall be paid to the city by a conveyance of a portion 
of the land of the Commonwealth lying within the bounds of 
Boston, equal in value to the amount of said debt. The 
appraisals referred to in this Article and in Article 1 shall be 
made at or about the time of payment by the Commissioners, 
acting jointly with an equal number of persons elected for 
that purpose by the city, or by the Commissioners alone, if 
the city, after reasonable notice, omit such choice, and the 
land conveyed shall be located by said Commissioners.

The tender of such deed by the Commissioners shall be a 
discharge of the debt.

On the acceptance of this proposal, or of part thereof, the 
needful contracts and conveyances will be prepared, under the 
Commissioners’ directions, without delay.

The foregoing proposal was accompanied by a letter to the 
Mayor of Boston, of which we annex a copy.

B o s t o x , October 24, 1854.
To His Honor J e r o m e  V. C. S m i t h , Mayor o f  Boston:—

Dear S ir:— The Back Bay Commissioners transmit through 
you to the city council the enclosed proposal or proposals, em
bracing three different, and to some extent independent, offers, 
set forth in three Articles.

Article 1 suggests a change of the present system of streets 
west of Tremont Street, at the expense of the Commonwealth, 
and a laying out of the Commissioners’ system of streets so 
far as it comes within the limits of Boston, also at the Com
monwealth’s expense.

Article 2 offers an enlargement of the Public Garden.
Article 3 proposes a contract for filling up a part of the 

Back Bay.
An examination of the plan which accompanies this com

munication will show you that the proposed change of streets
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west of Tremont Street will involve a trifling outlay, because, 
although the Commissioners’ streets are wider, they are less 
numerous than those projected by the city, and encounter no 
private building nor any other structure whatever.

The laying out of such other portions of the Commission
ers’ system of streets as lie within Boston will also involve a 
trifling expense, if any, because they are on land claimed by 
the Commonwealth, or belonging to parties who have agreed 
to that laying out by the Commissioners themselves.

The offer of an enlargement of the Public Garden, you will 
notice, on the terms proposed, will leave the city as much at 
liberty as now to use the ends of the present garden for what
ever purpose it may deem proper.

It is every way desirable that the city should act promptly 
in this matter, as nothing can be done towards the improve
ment of the Back Bay while the Commissioners are awaiting 
the municipal action.

In behalf of the Commissoners,
Yours very respectfully.

[Signed by the Chairman.]

The above proposal was referred, or otherwise communi
cated, to the joint committee already mentioned, which com
mittee, under the orders of the Common Council of December 
14, and of the Mayor and Aldermen of December 18, 1854, 
made a report in print, which was adopted by the Common 
Council on the 23th, and by the Mayor and Aldermen on the 
30th, December, 1854.

That report forms City Document No. 124 for the year 1854, 
a copy of which (with divers corrections of typographical 
errors therein) we transmit herewith to your Excellency.

Your Excellency will observe that in the concluding para
graph of that document the committee recommend that “ if 
such a proposition ” as that which, on page 17, they describe 
as, in their opinion, “ a fair proposition to be made b/j the 
Commissioners,” “ should not be accepted by 1 lie Commission
ers, an application should be made to the Legislature of this 
Commonwealth fora grant in accordance with the above plan,”  
and “ they therefore recommend the adoption of the following 
order,” viz.:—
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“ Ordered, That the Mayor be authorized and instructed to 
petition the Legislature of the Commonwealth for a grant of 
the fee in a portion of the flats in the Back Bay, with the 
privileges and on the conditions recommended ” in the fore
going report.

Such a petition has been presented to the General Court 
and referred to the Joint Standing Committee on Public 
Lands, who have issued an Order of Notice for a hearing 
thereon on the 16th inst.

Before proceeding to any examination of the prayer of that 
petition, we would suggest to your Excellency’s notice that no 
such contingency as that described by the municipal report as 
furnishing an occasion for petition has occurred. “ Such a 
proposition” as that suggested in the report has not been 
made to or by the Commissioners, nor to or by the city, since 
the presentation of that report. Nothing had occurred after 
the oiler of the Commissioners’ third proposal which led them 
to expect any such report, order or petition. On the contrary, 
the Commissioners had reason to expect, and did expect, a re
port materially different from that which was finally made. It 
seems to us, upon the face of the document which accom
panies and forms a part of the Mayor’s petition, that that peti
tion is premature and unauthorized, and that some further 
negotiation with the Commissioners was required before that 
petition could rightfully be presented by the Mayor in pursu
ance of said report and order.

The Commissioners would, in any event, feel compelled by 
their sense of duty to resist, by all suitable efforts, such a do
nation of land as is sought by the Boston petition. But after 
the rejection of three successive offers such as this Report 
describes, all of them large and liberal on the part of the Com
monwealth, the city can, with very little reason, expect any 
thing at the hands of the General Court but leave to with
draw.

It is idle for Boston to claim any special and peculiar right 
to a grant of land in the Back Bay. A small part of the two 
basins constituting the Back Bay lies within the limits of 
Boston. Both Brookline and Roxbury have municipal juris
diction over large portions of that area; and Roxbury claims



1855.] SEN A TE—No. 62. 93

not merely jurisdictional, but proprietary, interest in all that 
part of the empty basin lying within her boundaries, and now 
claimed by the Commonwealth.

The Commissioners, as this Report will more fully set forth, 
are ready to admit that the entire Back Bay, as well as the 
entire South Bay, might advantageously be brought within 
the municipal jurisdiction of some one city. But in order to 
enable Boston or Roxbury to possess and exercise the need
ful control over one large system of streets and sewers, it is 
by no means necessary that the fee in the soil should be given 
to the city holding such jurisdiction. To assert such a propo
sition, is to declare that every city must be the owner of every 
foot of land within its limits. On the contrary, experience 
has shown that, in devising a system of streets, sewers and 
drains for lands owned by the city, narrow streets and insuffi
cient drainage are the result of municipal ownership. In the 
refusal of the Commissioners’ first proposition, it was rendered 
certain that the Public Garden, as a public square, is in hourly 
danger, and may, at any time, be converted into building lots.

The Commissioners have devised and adopted a system of 
drainage that must sooner or later be adopted and applied to 
the Back B ay ; yet the city, although in their petition holding 
forth the idea that “ the subject of drainage in particular is of 
vital consequence,” have failed to adopt that system, and have, 
by their own imperfect, and more than imperfect, system, con
verted the empty basin into a nuisance.*

No reasonable person can, after a careful examination of 
the Commissioners’ plan of streets and drainage, have any 
doubt that, before the Back Bay be annexed to Boston, that 
system of streets, sewers and drains should be so sanctioned 
and established by legislative act as to be substantially beyond 
the reach of municipal disturbance.

Ihe city of Boston is not now the owner of any land or 
ats in the Back Bay, nor does it possess any proprietary or 

municipal right in or over the waters or fiats of the Back Bay 
that can, in any way, limit or control the power of the Com
monwealth, or of its assigns, touching the mode of f illin g  u p )

year 1852.* See Senate Document No. 45 for the
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laying out, draining or occupying its lands and flats in the 
Back Bay.

In the charter of the Boston and Roxbury Mill Corporation 
(1814, c. 39, sec. 5) it is provided that the Board of Health of 
the town of Boston may cause the flats on the westerly side 
of Boston, within the empty basin, to be kept constantly 
covered with water, if, in their opinion, it shall be necessary to 
the health of the inhabitants of said town, and for that purpose 
may cause a dam to be placed and kept at the sluices in the 
dam, for the purpose of retaining the water in the basin, at the 
sole expense of the Boston and Roxbury Mill Corporation.

By the city charter, all the powers of the old Board of Health 
are vested in the City Council. (Acts of 1821, c. 110, sec. 17.)

The city petition and report seem to suppose that, by virtue 
of this section of the charter o f  the Mill Corporation, the City 
Council may prevent(the Commonwealth from filling up any 
part of the empty basin.

In reply, the Commissioners respectfully suggest, first, that 
the charter of the Mill Corporation, having no effect even as a 
private act, until accepted by the corporators, confers no power 
that can be enforced except as against that Corporation, and, 
as section five expresses it, “ at the sole expense of the Corpo
ration.” As against any one else, and most emphatically as 
against the State, such grant of power is utterly inoperative; 
and, second, this grant of power over “ flats ” must cease 
when the land being filled up ceases to be “ flats.” The word 
“ flats ”  has a well-settled legal significancy. It means land 
covered and uncovered at different stages of the ebb and flow 
of the tide. The Public Garden, most of Charles Street, 
Tremont Street, Shawmut Avenue, Harrison Avenue, all of 
the South Cove, indeed nearly one-half of Boston, was formerly 
“ flats.” Reclaimed and filled up, it is now upland. Who 
will now argue that the City Council can order it to be sub
merged?* It will hardly be argued that, after the Resolves of 
1852, c. 79, have expressly authorized the filling up of the flats 
“ with clean gravel or hard earth, as high as the Mill Dam,”

* If one would see how much of Boston has thus been converted from “ flats”  
to upland, let him examine “  Captain John Bonner’s ”  Map of “  the town of Bos
ton in New England, 1722,”  or Chesbrough’s Map of Boston Harbor, “  prepared 
by order of the Harbor Committee of the City Council of 1852.”

BOSTON HARBOR & BACK BAY. [March,
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the City Council of Boston, under a grant of power contained 
in a private act of 1814, can prohibit such filling, and keep the 
flats forever submerged, on the plea that the health of the in
habitants of Boston requires it.

The Commissioners have alluded to this section o f the Mill 
_ Company’s charter because it is quoted in the report and 

petition of Boston as one ground of the city’s claim in and over 
the Back Bay.

The Commissioners have no desire to dispute any claim 
that Boston may have had or made, “ as riparian proprietor ” 
or otherwise, to lands and flats “ on the westerly side of Bos
ton down to the channel line,” prior to February 1, 1827.

Before that date there had been a long-continued dispute 
between the town and city, and divers other riparian owners, 
on the one part, and the Boston and Roxbury Mill Corporation, 
as owner of the easement of flowage, and as claimant of up
land alleged to have been granted by the vote of the town of 
Boston 20th October, 1813, to said Corporation, on the other 
part.

The history of that strife need not now be written.
All dispute was ended, and all the rights of Boston settled 

and defined, by an Indenture between Boston and the Mill Cor
poration, dated February 1, 1827, as will be shown by an in
spection of the following copy of that instrument:—

This Indenture, made this first day of February, A. D. 1827, 
by and between the city of Boston of the one part, and the 
Boston and Roxbury Mill Corporation of the other part, 
Witnesseth,—

That for the purpose of adjusting and settling all questions 
and controversies touching the claims and rights of the said 
parties and each of them within and about the receiving basin 
of said Corporation, and of fixing the boundary lines thereof, 
the said parties do hereby mutually covenant and agree that 
the boundary between the said city and the said Corporation 
shall be, and it hereby is, settled as follows, that is to say, Be
ginning at a point on the dam, six hundred and fifty feet from 
Charles Street; thence running in a straight line (being the first 
line) southerly till it strikes the south-westerly line of Castle 
Street, continued into the basin at a point twelve hundred feet
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from Washington Street, as marked upon a plan made by Mr. 
S. P. Fuller; thence running south-westerly on a straight line 
(being the second line) through or along land claimed by indi
viduals, passing through the boundary line between said city 
and Edward Tuckerman, Esq., at a point twelve hundred feet 
from Washington Street, and extending in the same course 
until it strikes a point in said city’s land two hundred feet dis
tant from said boundary line last named; then turning and 
running westerly in a straight line, (being the third line,) by a 
cedar post, to Northampton Street, as marked on said Fuller’s 
plan ; thence northerly along the easterly side of said North
ampton Street, to the boundary line between Boston and 
Roxbury.

And the said city, in consideration of the grants, covenants 
and agreements of the said corporation hereinafter contained, 
doth hereby give, grant and convey to the said corporation all 
the right, title and interest, of every name and nature, which 
the said city has, or ever had, in and to the land and space 
within said basin lying westerly and northerly of the three 
lines first above described, and easterly of the line of North
ampton Street above named, excepting the right reserved to the 
Board of Health by the Act incorporating said Boston and 
Roxbury Mill Corporation :—

To have and to hold the above-granted premises, with all 
their privileges and appurtenances, to them, the said Boston 
and Roxbury Mill Corporation, their successors and assigns, to 
their own use and behoof forever, so that neither the said 
city, nor any person or persons claiming by, from or under it, 
shall have, claim or demand any right, title, use, property or 
estate therein forever, excepting the exercise of the rights afore
said of the said Board of Health, and of those hereinafter 
granted.

And, in consideration of the premises, the said Boston and 
Roxbury Mill Corporation do hereby give, grant, and convey 
to the said city all the right, title and interest, whether of 
property or right of flowage, and every other, of what name or 
nature soever, which the said corporation have, or ever had, in 
and to the land and flats claimed by said city, lying between 
the three lines first described, and the adjacent upland, and 
between said east side of Northampton Street and the adjacent
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upland. To have and to hold the same, together with all the 
privileges and appurtenances thereto belonging, to the said 
city, its successors and assigns, to their own use and béhoof 
forever, so that neither the said corporation, nor any person or 
persons claiming from, by, or under them, shall have, claim, 
or demand any right, title, interest or estate, either of property 
or right of ilowage therein, forever.

And the said corporation, in consideration of the premises, 
doth hereby further covenant, grant and agree, to and with the 
said city, that the said city, its successors and assigns, shall 
have and enjoy forever the right to dig, lay and maintain all 
convenient and necessary sewers or drains, from the upland to 
the channel or deep water within the basin, according to law 
and the common and usual practice for the time being within 
the city, and shall also have and enjoy the right of digging and 
carrying away, in common with said corporation and those 
whom they may license, mud and earth from the vacant Hats 
within said basin : provided, however, that the said city, or its 
assigns, shall not dig to a greater depth than the level of the 
sills of the sluice ways, nor within one thousand feet o f the 
main dam or cross-dam west of the channel near Charles 
Street, nor on the east side of said channel within two hun
dred feet of the main dam, nor for any other purpose than that 
of filling up and raising the flats and land bordering upon said 
basin, and belonging to said city, unless said corporation shall 
otherwise specially consent and agree.

And the said corporation, in consideration of the premises, 
do further covenant and agree with the said city that neither 
the said corporation nor their assigns shall erect any building 
within said basin, in front and west of the city’s land on Charles 
Street, within the distance of one hundred rods from said 
street, unless the city or its assigns shall erect buildings upon 
their said land in front and west of said Ch'arles Street, and 
that neither the said corporation nor their assigns shall at any 
time erect any buildings within said basin, between said street 
and the channel immediately in front thereof, and west of said 
street, whether said city shall use its said land for building or 
not. But the erection by the city, on its said land, of gun- 
houses, school-houses, or other like buildings, used exclusively
for public purposes, and not for rent or profit, shall not author- 

13
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ize said corporation to build within a hundred rods of Charles 
Street. And whenever the said corporation shall build in said 
basin within one hundred rods of Charles Street, then all the 
land in said basin east of the following line, that is to say, a 
line beginning on the Mill Dam six hundred and ninety feet 
from the westerly side of Charles Street, and running southerly, 
in a straight course, to a point on the line between Josiah 
Vose’s land and the city’s land, distant nine hundred and twen
ty-six feet three inches from the northerly corner of said Josiah 
Vose’s house on Pleasant Street, measuring on the line of said 
Vose’s land, as marked on the plan of said Fuller, shall revert 
to said city, and belong to it, its successors and assigns, in fee 
simple forever, and the said corporation will convey or release 
to the city accordingly.

And the said corporation, in consideration of the premises, 
do further covenant and agree that the city authorities, when
ever they shall deem it expedient, may lay out, as a free and 
common highway, that part of the road or dam of the corpo
ration which extends from Charles Street to the said channel, 
[i. e., about six hundred and ninety feet;] and when it shall be 
so laid out, the corporation will place their toll house westerly 
thereof, and the city may then fill up their land opposite to 
Charles Street, so as to connect it with the adjacent dam, and 
to pass freely to and from the same.

And the said corporation, in consideration of the premises 
do further covenant and agree that they will not voluntarily 
let the tide water into said basin higher than may be neces
sary for the common and ordinary use of the mill power which 
they have, or may have, to the injury of the said city, or its 
assigns : provided, however, that no damages shall be claimed 
of said corporation by said city, or its assigns, unless the water 
be thus voluntarily raised to a greater height than three feet 
above the level of low water in said basin at neap tides, and 
that the said corporation will furnish all reasonable facilities, 
not injurious to their own rights and interests or those of their 
assigns, for floating of scows employed in filling up the lands 
and flats aforesaid of the said city.

In testimony of all which, Josiah Quincy, Esq., Mayor of 
said city, hath set his hand and affixed the seal of the city 
hereto, and the said Boston and Roxbury Mill Corporation



SEN A T E—No. 62. 99

have caused their corporate seal to be affixed to these presents, 
and the same to be signed by F. C. Gray, Esq., their Presi
dent, on the day and year first above written.

JOSIAH QUINCY, [l . s.]
F. C. GRAY. [l. s.]

Signed, sealed and delivered > 
in presence of 3

Wm. H a y d e n , Jh.
S. F. McCleary.

Acknowledgment 15th February, 1827. Certified by Samuel 
F. McCleary, Justice of the Peace.

On the Indenture are the following indorsements, viz.:—

City o f Boston:—
In t h e  B o a r d  o f  A l d e r m e n , ) 

January 29, 1827. (

Piesolved, That the Mayor be authorized and directed to 
execute all deeds of conveyance to the Boston and Roxbury 
Mill Corporation which may be necessary to carry the agree
ment, entered into by and between the city of Boston and 
said Boston and Roxbury Mill Corporation, into effect, under 
the advice of the counsel formerly employed. Sent down for 
concurrence. . J o s i a h  Q u i n c y , Mayor.

In C o m m o n  C o u n c i l , January 29, 1827. Read and con 
curred. J o h n  R. A d a n , President.

A true copy,
Attest: S. F. McCleary, City Clerk.

We, the subscribers, counsel formerly employed by the city, 
mentioned in the preceding Order, having examined the deed 
annexed, do authorize and advise the Mayor of said city to 
execute and deliver the said annexed deed accordingly.

W m . S u l l i v a n .
L e m u e l  S i i a w .
S a m . H u r b a r d .

B o s t o n , 15th February, 1827.

1855.]
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Recorded 20th February, 1827, Suffolk Heeds, Book 315, 
fol. 284, and in the “ Record B ook” of the Boston and Rox- 
bury Mill Corporation, page 98.

The Commissioners believe that the foregoing Indenture, 
consisting in part of conveyances and in part of contracts, 
furnishes a complete answer to any claim on the part of Bos
ton, alike to prevent the Commonwealth from filling up and 
laying out the lands and flats of the Commonwealth, or to 
obtain a grant of said lands and flats for the special benefit of 
the city.

In the first place, the Indenture contains a conveyance by 
Boston to the Mill Corporation of a narrow strip of flats be
tween the eastern line of the channel and what is now the 
western wall of the Public Garden, the title to which was 
conveyed by said Mill Corporation to the Boston Water Power 
Company May 9, 1832, and by said Water Power Company 
to the Commonwealth June 9, 1854, as shown in the Indenture 
hereinbefore copied. Various other conveyances are made by 
the one party or the other, all of which are unimportant except 
as showing that Boston received a full and satisfactory equiv
alent for all that she surrendered.

The grants are followed by certain contracts or covenants, 
which will now be separately examined and considered.

And first, the Mill Corporation covenants that the city may 
“ dig, lay and maintain sewers” “ from the upland to the channel 
or deep water” within the empty basin.

This covenant, so far as it relates to lands or flats actually 
owned by the Mill Corporation and lying within the limits of 
Boston, is not a grant of power, but a release of all damages. 
The city may dig and drain any where within its limits; but 
the owner of the land may, ordinarily, claim and recover dam
ages.

So far as the covenant relates to the land of the Common
wealth over which the Mill Company by its charter held the 
right of flowage, it is a mere agreement on the part of the 
Corporation to claim no damage for any obstruction or diminu
tion of that right occasioned by the making, maintaining or 
use of such sewers. As against the Corporation, that covenant 
could not outlive or survive the right to flow. As against the
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Commonwealth, it had,and has, no validity; for the State might, 
and may, at any hour, forbid the city to pour its torrents of 
filth into the channels or deep waters of the Back Bay. The 
right of flowage being so far surrendered that the Common
wealth may now fill up and annihilate both “ the channel” 
and the “ deep water” in the basin, the city’s right to discharge 
its sewage must, at all events, die when there shall be neither 
“ channel” nor “ deep water”  to receive that unsavory dis
charge.

In the second place, the Mill Corporation agrees that for 
certain specified purposes, and within certain defined limits in 
the empty basin, the city may dig and carry away mud from 
the “ vacant flats” in that basin.

Without inquiring whether the right of flowing the lands of 
the Commonwealth involved the right to excavate and remove 
the soil, or whether the owner of such flowage can rightfully 
do more than remove accretions or deposits occasioned by his 
own acts or natural causps during the continuance of such 
right of flowage, it is certain that the right to dig and remove 
could not survive the right to flow the soil of the Common
wealth, and must, moreover, terminate when by occupation 
the “ flats” cease to be “ vacant,”  or when, by filling up, the land 
ceases to be “ flats.”

3. The Indenture agrees that neither the Mill Corporation 
nor its assigns will erect any building within a hundred rods 
of Charles Street, and that, if said Mill Corporation shall so 
build, the narrow strip of land east of the channel near the 
Public Garden shall revert to Boston.

Whether that narrow tract will so revert, in case other par
ties shall so build, is a question of law, whose decision cannot 
affect the right of the Commonwealth to fill, lay out and use 
as it may please any and all parts of the basin lying below 
the riparian line.

The existence of the right to flow that portion of the basin, 
the fee of which now is and always has been in the Common
wealth, could alone limit the right to build. The city cannot 
forbid the surrender of that flowage. That flowage has been 
so far surrendered that the Commonwealth may, by filling 
exclude all waters whenever it may choose so to do ; and under 
these circumstances, it is not competent for the city to prevent
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the Commonwealth from doing with its channels and lands 
below the channel whatsoever it might rightfully have done 
before the Mill Corporation came into existence.

4. The Indenture permits the city to lay out as a public 
street, toll free, that portion of the road on the Mill Dam which 
extends from Beacon Street to the channel, and, when this is 
done, to fill up the city’s land west of Charles Street, so as to 
connect it with the dam, and pass freely to and from the same.

This license has been used ; and the city has, by subsequent 
arrangements with the Mill Corporation, laid out as a public 
street the whole Avenue as far west as Otter Street, filled up 
the Public Garden, and carried a common sewer from Church 
Street, across the Public Garden, under the Mill Dam road, or 
Avenue, to Beaver Street, and thence to Otter Street, and 
under Otter Street to Charles River, more than two hundred 
feet north of the dam. Nor is this all. It has constructed a 
“ waste weir” in the sewer under the dam, so constructed that 
Avhen the tide is high in Charles Rjver all the offensive drain
age of that sewer is discharged into the empty basin, as into 
an open cesspool.

But surely neither this license, nor the manner of its use, 
furnishes any fact or argument in support o f  the petition.

5. And finally, the Mill Corporation agrees that it will not 
allow the water in'the empty basin to rise more than three feet 
above the level of extreme low tide— or, in other words, will 
always keep the water of the empty or receiving basin many 
feet below the line of ordinary high water.

The effect of this covenant is, in the first place, to convert 
the basin into a nuisance, as long as that covenant is kept and 
performed; and, in the second place, to furnish satisfactory 
proof that municipal bodies cannot always be safely trusted 
with the sole power to establish or control a system of drain
age and sewage.

Such are the provisions of this remarkable Indenture of Feb
ruary 1, 1827.

The municipal report and petition refer to a document of 
earlier date— the contract of December 26, 1826. But the In
denture is the final and controlling arrangement between the 
parties thereto, and only differs from the earlier agreement in
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being executed and recorded with all the forms and formalities 
of a regular conveyance of real estate.

In the examination of that Indenture the Commissioners 
have found nothing calculated to favor the claim or the prayer 
of Boston— nothing to illustrate the expediency or safety of 
giving to Boston that vast donation of valuable property now 
solicited by the Mayor.

It may be true that the city would be able to use that valu
able property with very great advantage to the municipal treas
ury. But the Commonwealth is quite as able to use it for the 
benefit of the state treasury. If the city could manage that 
land “ for the benefit of the public, with a due regard for the 
interests of commerce and public travel, and not for the mere 
purpose of putting money into the treasury,” as asserted in 
the municipal report, we are not prepared to admit the insinu
ation that the Commonwealth is not equally competent to 
perform all its duty in the premises.

It may be desirable that some city government should, at 
some time, possess a “ control over the streets ”  which shall 
traverse the Back Bay, “ not only for the purpose of passage, 
but also for maintaining and regulating the drains through 
them, and the use of gas and other pipes ; ” and it is true that 
“ the subject of drainage is of vital consequence,” and that 
the Commonwealth’s land in the Back Bay “ affords the best 
and most natural outlet for the drainage of the southerly part” 
of Boston. But, admitting that such control may hereafter 
become desirable, we cannot admit that any grant of land is 
on that account expedient, or that the city can prudently be 
clothed with the power of establishing a generous system of 
streets, or an efficient system of drainage, for that vast area.

I he city has used, and now uses, the Back Bay as a cesspool. 
We have already spoken of the “ waste weir” that corrupts 
the atmosphere of the lower end of Beacon Street. Numer
ous sewers and drains, both public and private, now discharge 
their pestilential contents from that large district which lies 
between Tremont Street and the Back Bay, extending from 
Boylston Street, on the north, to the crossing of the Worces
ter Railroad, on the south— thus creating nuisances which in 
the language of the city itself, have for a long time made the



Back Bay “ a just subject of complaint on the part of the 
public.” *

The district thus imperfectly drained is low, irregularly laid 
out, and crowded with crooked, narrow and unwholesome 
streets and courts. Multitudes of its cellars are far below the 
line of high tide. Its best sewer, that leading from Church 
Street across the Public Garden, has a declivity of only one 
inch and a half in a hundred feet. Many of its drains remain 
“ for months filled at their out-falls”  in the empty basin 
“ with backwater,”  obstructed with “ exceedingly offensive 
matter.” f

That district ought, long ago, to have been raised to such 
a grade as to admit of thorough drainage, or to have been 
furnished, in accordance with the suggestion of the City 
Engineer, with adequate steam engines and pumps to lift and 
expel the the sewage which now stagnates and corrupts in 
sewers and drains little better than useless.!

Such facts may well strengthen the belief that the Legisla
ture of 1852 was wise in charging a Board of State Commis
sioners with the duty of devising and adopting a plan for fill
ing up and improving the Back Bay, and for securing perfect 
drainage and spacious streets, squares and other public im
provements therein. Any such plan, embracing as it must a 
portion of territory which lies in three different towns and in 
two different counties, can be established only by legislative 
authority. To give away the Commonwealth’s lands in the 
empty basin before such plan be fully established, would be to 
defeat that plan and render it forever hopeless. To give that 
land away after the establishment of such a plan, would be the 
most wasteful and extravagant act ever done by the Legisla
ture of Massachusetts.

W e trust that enough has been said to satisfy your Excel
lency that the petition of the Mayor of Boston ought to be 
refused. W e believe, also, that an examination of this report 
and of our two former reports will convince your Excellency 
that it is desirable to enlarge the powers of this Board so as
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* Boston City Doc. No. 71 for 1851.
f  See City Doc. No. 14 for 1850, and No. 71 for 1851, and the Senate Doc. No. 

45 for 1852.
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to enable it fully to accomplish the purposes of the Legisla
ture as set forth in the Resolves of 1852.

An increase of their powers, as former reports of this Board 
have suggested, will assist the Commissioners very materially 
in bringing their labors to a satisfactory conclusion without 
needless delay and long-protracted negotiations'with dilatory 
or unreasonable parties, individual or corporate. It is desirable 
to extend a uniform system of streets and sewers across the 
whole of Gravelly Point, and over so much of the upland in 
Boston, Roxbury and Brookline, as will enable the Board to 
connect it with existing sewers and streets, so that no town or 
city shall be able to defeat that plan by refusing or withhold
ing permission to establish such connection. It is desirable to 
possess the power of executing such plan, or of insuring its 
certain and speedy execution, with a just regard at once to 
public wants and private rights, and to procure and transport, 
without the risk of exorbitant cost and charge, and within a 
reasonable period, all the materials required for filling up the 
lands and flats of the Commonwealth and of other owners.

We respectfully submit to your Excellency, as part of this 
report, an expression of our views upon this subject in the 
form of Resolves, additional to those creating the commis
sion, hoping that our opinions and desires may commend 
themselves to the Executive approval, and be by your Excel
lency recommended to the favorable consideration of the 
General Court.

Resolves in addition to the Resolves of 1852, chapter 79, 
entitled “ Resolves concerning Boston Harbor and the Back 
Bay.”

1. Resolved, That the Commissioners on Boston Harbor 
and the Back Bay, appointed under the Resolves of 1852, ch. 
79, be and they are hereby authorized, in devising and adopting 
a plan in accordance with said Resolves, for filling up and 
improving the lands and flats below high-water mark in the 
Back Bay, and for securing perfect drainage and spacious 
streets, squares, and other public improvements, to extend and 
apply such plan, and lay out such streets, squares, sewers, and 
other public improvements, to, in, upon and over Gravelly
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Point, and so much, of the upland around the Back Bay, as 
may be needful to connect said streets and sewers with sewers 
and streets already in use, and with the tide water of the South 
Bay, in such manner as the public health, safety and convenience 
may seem to require, and such connection to make, establish 
and carry into effect; and also to notify and require each and 
every railroad corporation whose road and tracks now are, or 
hereafter may be, constructed across any part of the territory 
embraced in said plan, to make such change in the grade, loca
tion, direction and rate of speed or of locomotion of and on 
said roads as said Commissioners may deem needful to the 
public good: provided that no such change shall be required 
of any such railroad corporation until after such corporation 
shall have had full opportunity to be heard by said Commis
sioners : and provided, also, that from the decision of said Com
missioners such railroad corporation may take an appeal to 
the Governor and Council for a further hearing before said 
Council, or any committee thereof, whose decision on such 
appeal shall be final and conclusive. And the Commission
ers’ plan of sewers and streets and other improvements afore
said shall be obligatory on all parties owning or claiming the 
lands and flats, or any right or easement relating thereto, lying 
within the limits of said plan. Any party, individual or cor
porate, suffering actual damage by any act or requirement of 
the Commissioners as aforesaid may, within one year after 
the publication of said Commissioners’ plan in manner herein
after stated, apply to the Supreme Judicial Court in Suffolk 
County, or to any justice of said court in said county, in term 
time, or in vacation, for a committee to be appointed to esti
mate such damage. Upon such application, said court or 
justice, after fourteen days’ notice to the Commonwealth, 
served upon said Commissioners, to appear and object, may 
appoint three disinterested men, dwelling in said county, or in 
any other county or counties in the Commonwealth, as such 
committee; which committee, being first duly sworn to a 
faithful and impartial performance of their duty by any jus
tice of the peace designated therefor by said court or judge, 
and after having given at least fourteen days’ notice of the 
time and place of hearing, duly served on said petitioners, and 
on said Commissioners, or their chairman, shall proceed, at said
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time and place within said county of Suffolk, to inquire, 
ascertain and determine what damage, if any, such petitioner 
has sustained by reason of the acts, doings, plans or require
ments of said Commissioners, and shall, as soon as may be, 
return their award, or the award of a majority of said com
mittee, into the clerk’s office of said court in and for said 
county of Suffolk, and give notice thereof to said parties. If 
neither party shall, within fourteen days after notice of such 
return, claim a trial by jury, the clerk shall enter judgment on 
said award, with actual costs to the party prevailing, and exe
cution shall issue thereon forthwith. If the judgment be in 
favor of the petitioner, the execution shall run against the 
Commonwealth, and be payable, like a warrant, on presenta
tion at the treasury of the Commonwealth. If either party 
claim a jury within the period aforesaid, the court or clerk 
shall forthwith issue a warrant to the sheriff of Suffolk County, 
or, if said sheriff be a party in interest, to any coroner of said 
county not so interested, directing such officer forthwith to 
summon a jury of twelve men, citizens of said Common
wealth, which jury shall be sworn by said sheriff or coroner, 
and shall proceed as is above directed concerning said com
mittee— the sheriff or coroner presiding at the trial. And the 
verdict of said jury shall be sealed up, and the officer shall 
return the same into said court, and judgment, with costs as 
aforesaid, shall be entered thereon : provided that if the peti
tioner, on his claim for a jury, do not obtain an increased allow
ance for damages, he shall be taxed with the actual costs of 
all proceedings subsequent to the return of the award of the 
committee. Judgment upon the verdict shall be entered, and 
execution or executions thereon, and for costs, shall be issued, 
by the court upon motion, unless for cause shown the court 
shall grant a new trial, or order a further hearing, upon any 
question of law involved in the trial before said jury. In 
estimating damages as aforesaid, the committee, or the jury, 
as the case may be, shall consider and determine how much, if 
any, the claimant is benefited in any manner or in any part of 
his estate, by the acts, doings, requirements or plans complained 
of, or by any of the acts, plans or requirements of said Com
missioners, and shall make allowance and deduction of dam
ages accordingly; and where the benefit exceeds the injury,
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no damage shall be awarded; and no damage shall be allowed 
to the owner of any lands subject to flowage by the Boston 
Water Power Company, nor to said Water Power Company, 
its successors or assigns, for any such lands taken, or any 
such flowage excluded therefrom by the location or construc
tion of any such sewers or streets as form a part of said 
Commissioners’ said plan. And said plan, as fast as the same 
shall be by said Commissioners determined and established, 
shall be deposited in the registry of deeds for each of the coun
ties in which the lands therein embraced may be situated, and 
such deposit shall be a publication of said plan within the 
meaning of these Resolves. The streets and sewers so laid 
out and planned by said Commissioners may be constructed 
by them, or under their direction, and the cost thereof be paid 
by such grants of the Commonwealth’s lands or flats as the 
Commissioners may deem reasonable— the conveyances of 
such lands or flats to be made under the sanction and appro
val of the Governor and Council; and said streets and sew
ers, or other public improvements, when completed in part or 
in whole and to the satisfaction o f said Commissioners, shall, 
as far as so completed, become a part and parcel of the public 
ways and works of the city or town within whose municipal 
limits they are situated, and be thenceforward maintained by 
such city or town like other public ways and works therein.

2. Resolved, That, for the purpose of filling up the lands and 
flats of the Commonwealth, and of other owners adjoining the 
same, said Commissioners may use, and authorize other parties 
under their direction to use, the dam and the cross-dam in the 
Back Bay, all roads conducting to the dam or cross-dam, and 
all other public highways, and all railroads, and all spaces laid 
out as streets on said Commissioners’ said plan, for transport
ing, free of toll, all materials required for such filling, and for 
this purpose may construct and use, or cause to be constructed 
and used, upon, over or under said dams, streets and roads’ 
(public or private,) and across, over, or under any railroad, a 
railway, with a single or double track, and such railway to 
lay out, construct or use, or cause to be constructed and used, 
for the purposes aforesaid, upon, through or over such dams 
and roads, and in, upon, or through any lands from or across 
which it may be desirable to transport such materials; pro-.
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vided, that horse-power only shall be used in working said 
railways wherever the same follow or cross any such dam or 
public highway on the same grade or level therewith: and 
provided, also, that any municipal or private corporation, or 
any person, damaged by such location, construction, or use, 
may, within one year from the time when any such damage 
shall occur, apply to the Supreme Court, and proceed to enforce 
the claim for damage in the manner, and under the limita
tions, qualifications and provisoes, contained in the preceding 
Resolve.

3. Resolved, That, if any party damaged by reason of any 
act done under these Resolves shall not avail , himself of the 
form of remedy hereby provided, such party shall be forever 
precluded from all claim or demand for such damage.

There are other topics connected with the duties and trans
actions of this Board, which might be herein set forth, were 
not the Commissioners desirous of expediting the transmission 
of this Report to your Excellency, so that it may, with our 
former Reports, be communicated, if your Excellency shall so 
please, to the Legislature, in season to be used by the Com
mittee to whom has been referred the petition of the city of 
Boston.

Those other topics may form the subject of another report 
at a future day.

In the mean time we are, very respectfully, your Excellency’s 
obedient servants,

JNO. A. B O L L SS,
GEO. ODIORNE,
E. C. PURDY,

Commissioners on Boston Harbor and the Back Bay.

B o s t o n , February 16, 1855.
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