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The Joint Special Committee, to whom was referred so
much of the Governor’s Address as relates to Imprisonment
for Debt, have considered the subject, and beg leave to

The personal liberty of the citizen is justly regarded by the
people of Massachusetts as a matter of prime importance. We
believe it is now generally regarded as simply a piece of refined
barbarism to imprison a person for a debt where it is easily
proved that the debtor is guilty of no fraud or crime—unless
poverty is to be regarded as a crime.

Cases of imprisonment for debt are of rare occurrence in a
majority of the towns of the Commonwealth. Public senti-
ment, and not the law, forbids it. But in the larger towns and
cities such cases of imprisonment are quite frequent. More
than Jive hundred cases of committal to jail for debt occurred
the past year in the county of Suffolk alone.

The present laws concerning the collection of debts are
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radically inhuman, in the judgment of your Committee. It is
true that the law provides that a poor man when arrested for
debt may take a “ poor debtor’s oath,” and receive a discharge;
but this boon is granted by the law on such conditions that a
compliance is often impossible. The body of the debtor may
be taken to jail, and a day’s notice given to the creditor that the
debtor intends to take the oath ; and if the poor debtor has not
cash in his pocket to pay several dollars, in the shape of fees, to
turnkey, justice, &c., he is declared to be too poor to swear to
his poverty, and he must therefore lay in jail at the will of the
creditor. Whatever contrary theories may be set up in regard
to the operation of the present laws on this subject, th& practical
operation is exactly as we have suggested ; and thousands of
men who have been thrust into M assachusetts jails during the
past twenty years, for no other fault than their poverty, can
indorse our statement, that the law for the relief of poor
debtors in our State affords no relief unless the debtor has
some “ cash on hand.”

In the Bill which accompanies our Report, we have pro-
vided, in a single section, for abolishing imprisonment for
debt. The remaining sections of the Bill have been framed
with a view to ascertain cases of fraud, to deliver such per-
sons as upon an examination shall appear to be honest poor
debtors, and to punish those against whom a case of fraud is
made out. An examination shall precede imprisonment; and
no imprisonment is desired except in such cases as are clearly
proved to exhibit an intentional fraud on the part of the
debtor.

Your Committee have not had the advantage of legal talent

among their own number ; but we have submitted our Bill to

the examination and criticism of several la wyers of acknowl-
edged ability who are favorable to the proposition to abolish
imprisonment for mere debt, and they have approved, generally,
the principles of the Bill. It is quite possible that some im-

provement may be made in some of the provisions of the Bill
when it shall be further critically examined.

We submit the accompanying Bill, however, with a sincere
desire that the present legislature may, either by enacting this

Bill as it is presented, or with such improvements as may be



3355.] SENATE—No. 113.

suggested by the wisdom of the legislature, actually accom-
plish the cherished result of abolishing imprisonment for debt
in Massachusetts in all cases where fraud on the part of the
debtor cannot be made clearly apparent on a fair examina-
tion.

A, J. WRIGHT,
F. DeWITT,

Senate.

CHARLES A. PHELPS,
R. S. POPE,
GEORGE HILL,
LANSING ALLEN,
NATHAN KING,

House.
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In the Year One Thousand Eight Hundred and Fifty-
Five.

AN ACT
To abolish Imprisonment for Debt, and to punish Fraud-

ulent Debtors.

Be it enacted hy the Senate and House of Representatives
in General Court assembled, and hy the authority of the
same, as follows:

1 Sect. 1. Imprisonment for debt is hereby forever
2 abolished in Massachusetts.

1 Sect. 2. Wilful and intentional neglect to apply
2 property, not exempt from attachment on execution,
•3 to the payment of a debt, shall be considered as a
4 fraud, and shall be punished as hereinafter provided.

1 Sect. .3. If the plaintiff in any suit, or any per-
-2 son in his behalf, after execution is issued amounting
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3 to twenty dollars, exclusive of costs, and while twenty
4 dollars, exclusive of costs, remains uncollected thereon,
5 shall make oath, and prove to the satisfaction of any
6 justice of any court of record, or of any police justice,
7 judge of probate, commissioner of insolvency, or mas-
-8 ter in chancery,—
9 First, That he believes, and has reason to believe,

10 that the defendant has property, not exempt from be-
ll ing taken on execution, which he does not intend to
12 apply to the payment of the plaintiff’s claim; or,—
13 Second, That since the debt was contracted, or the
14 cause of action accrued, the debtor has fraudulently
15 conveyed or concealed, or otherwise disposed of his
16 estate, or some part thereof, with a design to secure
17 the same to his own use, or to defraud his creditors ;

18 or,—
19 Third, That since the debt was contracted, or the
20 cause of action accrued, he has hazarded and paid
21 money or other property, to the value of one hundred
22 dollars or more, in some kind of gaming prohibited
23 by the laws of the Commonwealth; or,—
24 Fourthly, That he has wilfully expended his goods
25 and estate, or some part thereof, for the purpose of
26 enabling himself to swear that he has not any estate
27 to the amount of twenty dollars, except such as is
28 exempted from being taken on execution; or,—
29 Fifthly, If the action was founded on contract,
30 that the debtor contracted the debt with an intention
31 not to pay the same, the plaintiff’s affidavit shall be
32 indorsed upon the execution, with the certificate of
33 the magistrate that he is satisfied that there is rea-
-34 sonable cause to believe that the charges, or either of
35 them, specifying which, are true,—then, and not other-
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36 wise, the execution may be served, by the arrest of
37 the body. If the execution be issued by a justice of
38 the peace, the affidavit may be made before him, and
39 the certificate granted by him, and the form of execu-
-40 tion shall be the same as now.

1 Sect. 4. The defendant, when arrested, shall be
2 carried before some one of the magistrates mentioned
3 in section three, or, if none such can be conveniently
4 found, before some justice of the peace, and of the
5 quorum, who shall, if the defendant desires it, give
6 notice to the creditor, his agent or attorney, that the
7 defendant desires to take the oath for the relief of
8 poor debtors; and such notice shall be served upon
9 said plaintiff, agent or attorney, by giving him an at-

-10 tested copy thereof, or by leaving such copy at his
11 usual place of abode, allowing not less than one hour
12 before the time appointed for examination, and allow-
-13 ins- time for travel at the rate of not less than one

O

14 day for every twenty-four miles’ travel. And when
15 there are more than one person plaintiff, or more

16 than one agent or attorney, service upon one shall be
17 deemed sufficient. When the plaintiff is dead, or

18 not a resident in the county where the arrest is made,
19 the citation shall be served upon the agent or attorney,
20 if he lives in the county or has his usual place of
21 business therein ; but if no such agent or attorney
22 can be found within the county, the officer shall make
23 return of the facts, and the same proceedings shall be
24 had as if notice had been served as above provided.

1 Sect. 5. Such notice may be served by any officer
2 qualified to serve civil process. The person who
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3 made the writ on which execution is obtained may
4 always be regarded as the attorney of the plaintiff as
5 to the service of notice; and this form of notice, or
6 any equivalent thereto, shall be considered as sufficient.
7 To A B . C D , arrested on execu-
-8 tion in your favor, desires to take the oath for the
9 relief of poor debtors, at (naming the day and hour,)

10 at (naming the place,) (signed with a designation of
11 the capacity of the magistrate.)
12 If the magistrate issuing the notice does not attend,
13 any other magistrate authorized to act in such cases
14 may attend and act at the time and place specified.

1 Sect. 6. The examination may be verbal or writ-
-2 ten, at the choice of the creditor ; and if it bewritten,
3 it shall, at the desire of the creditor, be signed and
4 sworn to by the debtor and preserved by the magis-
-5 trate. Any legal evidence may be produced on behalf
6 of the debtor or creditor, and such examination may
7 be continued from time to time; but no continu-
-8 ance shall be granted if the debtor objects, unless it
9 is absolutely required for the furtherance of justice.

10 If, upon such examination, the magistrate shall be
11 satisfied of the truth of the facts set forth in the oath
12 to be taken by the debtor, and in the certificate to be
13 made by the magistrate as required herein, and if
14 it shall appear to him that the debtor is entitled to
15 his discharge under the provisions of this act, he
16 shall administer to him the oath hereafter mentioned.
IT The oath shall be as follows, to wit:—
18 I, ,do solemnly swear that I have not
19 any estate, real or personal, to the amount of twenty
20 dollars, except the goods and chattels which are by
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21 law exempted from being taken in execution, and that
22 I have not any other estate now conveyed or con-
-23 cealed, or in any way disposed of, with design to se-
-24 cure the same to my use or to defraud my creditors.
25 So help me, God.

1 Sect. 7. After administering the oath, the magis-
-2 trate shall make a certificate thereof, under his hand,
3 in substance as follows, to wit:—
4 S ss. I, the subscriber, hereby certify that A
5 B , a poor prisoner, arrested upon execution for
6 debt, has caused E F , the creditor at whose
7 suit he is arrested, to be notified according to law of
8 his desire to take the benefit of the law for the relief
9 of poor debtors; that, in my opinion, the said A B

10 has not any estate, real or personal, to the amount of
11 twenty dollars, except the goods and chattels which
12 are by law exempted from being taken in execution
13 and has not any other estate now conveyed or con-

-14 cealed, or in any way disposed of, with design to se-
-15 cure the same to his own use or to defraud his
16 creditors. And I have, after due examination of the
17 said A B , administered to him the oath for the
18 relief of poor debtors.
19 Witness our hand this day of ,in the
20 year .

21 Upon taking this oath the debtor shall be dis-

-22 charged from arrest, and shall be forever exempt
23 from arrest on the same execution, or upon any pio-

-24 cess founded on the judgment. If the oath be re-

-25 fused, a certificate thereof shall be indorsed on the
26 execution, and the debtor shall be conveyed to jail by

27 the officer, and be there kept until the execution
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28 shall be satisfied, or until he shall be released by the
29 creditor, or until he shall have given notice in the
30 manner now provided by law, and shall have taken
31 the oath for the relief of poor debtors. And all the
32 proceedings in such case shall be the same as now
33 provided for by law, except that they shall be con-

-34 ducted before one of the magistrates named in the
35 third section of this act, instead of being before the
36 justices now having cognizance of such cases.

1 Sect. 8. When either of the charges named in
2 the third section of this act, numbered second, third,
3 fourth and fifth, shall be made as therein provided,
4 or whenever the creditor, or any one in his behalf,
5 shall at any time, pending the examination of the
6 debtor, file such charges, or any one of them, the
7 debtor may plead guilty, or not guilty; and the same
8 proceedings shall be had, and the same sentence may
9 be passed, as provided in the ninety-eight chapter of

10 the Kevised Statutes.

1 Sect. 9. Pending the examination of a debtor,
2 and at any time after he is brought before a magis-
-3 trate, the magistrate may accept the recognizance of
4 the debtor, with surety or sureties, in a sum double
5 the amount of the execution, for his appearance at
6 the time of the next hearing ; or if the debtor does
7 not desire to have any time fixed for examination, the
8 magistrate may take his recognizance as aforesaid,
9 that within ninety days he will deliver himself up for

10 examination, giving notice as before mentioned to his
11 creditor, and making no default at any time fixed for

2
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12 liis examination, and abide the final order of the
13 magistrate thereon. The magistrate shall examine
1-4 the sureties on oath, and may, at his discretion, take
15 their examination in writing, signed by them,

1 Sect. 10. The debtor, as soon as he is arrested,
2 shall be informed by the officer of all his rights under
3 this act, and he shall have reasonable time to procure
4 sureties before being carried before the magistrate.

1 Sect. 11. No person shall be arrested on mesne
2 process in any action of contract, unless the plain-
-3 tiff, or some one in his behalf, shall make oath, to the
4 satisfaction of some justice of a court of record,
5 police justice, judge of probate, commissioner of in-
-6 solvency, or master in chancery, that he has a good
7 cause of action, and a reasonable expectation of re-
-8 covering a sum amounting to twenty dollars; that
9 he believes, and has good cause to believe, the de-

-10 fendant intends to leave the state, so that execution,
11 if obtained, cannot be served upon him; and that he
12 believes the defendant has property not exempt from
13 being taken in execution. And there shall be such
14 a hearing as is herein provided in cases of arrest on

15 execution, and the affidavit and certificate of the
16 magistrate shall be indorsed upon the writ.

1 Sect. 12. The defendant, when arrested, shall be
2 carried before some one of the magistrates named in
3 section ten, or, if none such can be immediately found,
4 before some justice of the peace and of the quorum.

,5 And if the debtor desires to take the oath for the
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6 relief of poor debtors, or an oath that he does not
7 intend to leave the state, he shall be examined, after
8 giving notice, as above provided in case of arrest on
9 execution to the creditor, his agent or attorney, if

10 such creditor, agent or attorney can be found; and
11 record shall be made of the defendant’s proceedings.
12 If the magistrate is satisfied that the defendant did
13 not when arrested, and does not at the time of heax--

14 ing, intend to leave the state, he shall make certificate
15 thereof, and the defendaxxt shall be discharged from
16 arrest. If the defendant does not swear to the satis-
-17 faction of the magistrate that he does not intend to
18 leave the state, the examination shall be conducted
19 in the same manner, and the same charges of fraud
20 may be filed, with the same effect, as provided in
21 section seven. Continuances may be granted on the
22 defendant’s recognizing with surety, or sureties, to the
23 satisfaction of the magistrate, that the defendant shall
24 make no default at the time fixed for hearing, and
25 abide the final order of the magistrate. The form of
26 oath shall be the same as that prescidbed in case of
27 arrest on execution, and a certificate thereof shall be
28 delivered to the defendant, and he shall never be
29 liable to arrest for the same cause of action. If the
30 oath is refused, the defendant shall be conveyed to
31 jail by the officer making the arrest, and there kept
32 until discharged by the creditor, or until he shall have
33 taken the oath for the relief of poor debtors, or shall
34 have been released on bail, on the same conditions as
35 are now provided by law ; and the provisions in regard
36 to the oath shall be the same as now, except that it
37 shall be administered by one of the magistrates



12 [April,IMPRISONMENT FOR DEBT.

38 named in section three. And the debtor may give
39 notice of his intention to take both the oaths herein
40 provided for.

I Sect. 13. If any person arrested on execution
;,2 shall, after such arrest, misspend or misuse goods,

3 effects, or credits to the amount of forty dollars not
4 exempt from being taken on execution, but which
5 cannot be attached by ordinary process of law, or so
6 much thereof as is equal to the sum for which he is
7 committed, without having offered the sum to the
8 arresting creditor in satisfaction, or part satisfaction,
9 of his debt, such defendant shall be refused the oath

10 for the relief of poor debtors.

1 Sect. 14. The fees of the magistrate shall be as
2 follows: For hearing an application for power to
3 arrest, one dollar; for approving sureties and taking
4 the recognizance of a debtor after arrest, one dollar;
5 for an examination, two dollars for each day spent
6 therein. And the creditor causing an arrest shall pay
7 all these fees in advance, including the fee for each
8 day’s examination, and also the cost of service; and
9 in case of the refusal of the oath, they shall be

10 charged to the debtor as part of the costs of service
II of the execution or writ. And if the creditor shall
12 at any time make default, after request, in the pay-
-13 merit of the fees, the magistrate may discharge the
14 debtor from arrest.

1 Sect. 15. No arrest shall be made after sunset,
2 unless specially authorized by the magistrate making
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3 the certificate. And no woman shall be arrested in
4 any civil process except for tort.

1 Sect. 16. This act shall take effect on the fourth
2 day of July, in the year eighteen hundred and fifty
3 five, and shall apply to all cases in which arrest is
4 not made before that day, and to no others. All acts
5 or parts of acts inconsistent with this act are hereby
6 repealed.
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