
SENATE.,..]No. 84.

Executive Department , Council Chamber, )

Boston, March 19, 1858. j

To the Senate and House of Representatives :—

An Address of both houses of the legislature was presented
to me yesterday, by a committee appointed for that purpose,
requesting the removal of Edward Greeley Loring from the
office of Judge of Probate for the county of Suffolk. The rea-
sons which moved the legislature to this request are not stated
in the Address. The power given to tire executive department
of the government, upon Address of both houses of the legis-
lature for the removal of notaries public, officers commissioned
to command in the militia, and all judicial officers, is a power
given without qualification, and its exercise is intrusted solely
to the discretion .of the legislative and executive branches of
the government. But inasmuch as other constitutional modes
of procedure have been established, to which recourse may be
had, in cases of misconduct or maladministration in office, and
which admit of more extended opportunities of justification
and defence, I am led to the conclusion that the legislature has
had regard, in this case, to the incompatibility of offices held
by the Judge ofProbate for the county of Suffolk, whose removal
from office is requested. The expediency of providing, by con-
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stitutional and legislative enactments, that certain offices of
State governments shall be held incompatible with other and
similar offices under the government of the United States, is
supported by the example of our own, as it is by that of other
States.

The legislature of this Commonwealth, by an Act passed on
the 21st day of May, 1855, has ordained and declared, that cer-
tain offices under the government of the United States are
incompatible with offices of honor, emolument and trust in
this Commonwealth. Under that Act, and especially under the
13th section of the Act, it must be conceded that the office of
Judge of Probate is incompatible, except for a limited term,
with the office of United States Commissioner, under the Acts
of congress “ respecting fugitives from justice and persons
escaping from the service of their masters.” It is not material
that the incompatibility of offices may have been declared sub-
sequent to the creation of the court, or the appointment of the
incumbent officer. It is well established by legislative prece-
dents, that a court which is created by legislative authority,
may be changed at the will of the legislature, both as it regards
its jurisdiction and its officers. So far as the statute of 1856,
chapter 489, affects the Judge who is made the subject of the
Address, it is simply to declare, that a judicial officer of this
Commonwealth shall not hold, the office of United States
Commissioner, which has been decided by the courts of this
State, and of the United States, to be in the nature of a
judicial office. I entertain no doubt of the power of the
legislature to establish this incompatibility of public employ-
ments ; and to this extent, at least, I consider its exercise
eminently wise and just. It is neither for the interest of
the people of the United States, nor of this Commonwealth,
that the same persons shouldbe invested, at the same time, with
judicial authority under Federal and State governments.

This principle of incompatibility of offices, is fully recognized
by the constitution, and in legislative Acts of this Common-
wealth, and having been embodied in the Act of 1855, to which
I have referred, flip people of the State have thought it proper
that it should be observed. The Judge of Probate for the
county of Suffolk, entertaining a different view of his rights and
his duties to the government and people, has neglected to comply
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with the provisions of the statute. Different legislatures have
by Address to the Executive branch of the government requested
his removal from an office which he thus held in contravention
of law; but, without signal effort for its modification or repeal,
as often as the legislature has requested his removal, he has
reasserted his purpose and position, conscientiously I have no
doubt, in language which I cannot interpret otherwise than
as manifesting a fixed resolution to disregard and in effect to
nullify a statute provision of the Commonwealth. For this
reason—no official opinion of his entering into my considera-
tion of the question, and no official act constituting an
element in the judgment I have formed—upon Address of both
houses of the legislature constitutionally presented, and with
consent of the council, I have removed Edward Greeley Loring
from the office of Judge of Probate, for the county of Suffolk.

My attention having been thus called by the legislature to
the statute of the 21st of May, 1855, I should fail in my duty
did I not request the reconsideration of some of its provisions,
with a view to their material modification and amendment.

Under a government so entirely free as our own, there is
sometimes danger that in moments of excitement a desire for
the protection of personal rights may incite us to forgetfulness,
and even disregard of other rights of citizens and the State.
The judgment of every man must compel him, theoretically at
least, to acknowledge the superiority of political institutions
which spring from and represent the people, over every other
form of government; but it is quite possible that in practice
considerate men may be led to distrust the ultimate success,
and discredit the justice of such governments, because of their
natural tendency to the disregard of equally important rights
of different classes of men.

In a statute which is professedly framed to secure the rights
of persons, especial care should be taken that no limitations of
power should be permanently established which arc not essen-
tial to the great purpose of the Act itself. To all provisions of
the Act of the 21st of May, 1855, which arc essential to the
protection of the rights and liberties of the people of Massachu-

setts, under the constitution of the Commonwealth and that of
the United States, I cheerfully give my assent.

In my judgment it is not only expedient, but necessary for
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the government of the United States, as well as of the separate
States, that in practice and by legislation it should be held
incompetent for the same person, at the same time, to exer-
cise judicial authority under both Federal and State govern-
ments. The delicate lines of power that mark the separation
of State and Federal jurisdiction, absolutely demand that the
judicial functions of the two governments should not be repre-
sented in the same officer. To so much of .the statute of 1855
as makes it incompatible for a judicial officer of the Com-
monwealth to hold a judicial office under the government of
the United States, or that of United States Commissioner, I
think no well-founded objection can be taken ; but I do not
think it necessary that this incompatibility of employments
should be extended to officers whose duties are chiefly minis-
terial, rather than judicial, as justices of the peace; or to
attorneys at law, to officers of the militia, or to various other
persons, who may be said, in the language of the Act, to hold
offices “ of honor, trust, or emolument under the laws of this
Commonwealth.” No incapacity to hold office, and no dis-
qualification to receive appointment should be pronounced
against any citizen, except upon grounds of public necessity.

Such necessity does not exist, in my judgment, with regard
to the officers last named; neither will the exercise of the
power avail any thing whatever against the legislative, execu-
tive, or judicial authority of the United States.
If it be the purpose of this Commonwealth to impress upon

individuals or States its opinions, its object should be not to
restrict, but to enlarge the legal capacity and power of its
people. It cannot be assumed, upon any just principle, that
every citizen of Massachusetts who shall hold the office of
United States Commissioner will feel bound, because he is in
sympathy with its sentiments, or possesses the confidence of its
people, harshly to adjudge every fact against the personal
liberty of every suppliant for justice, or to interpret the pro-
visions of every act of the general government as within its
constitutional power. It cannot justly be assumed, without
proof, that the protection of the rights of any fugitive or
stranger requires that a disqualification for holding office shall
be pronounced against all those who sympathize with and
possess the confidence of the people of this State, or that every
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semblance or symbol of authority shall be pressed by our own
act into the hands of those who sympathize neither with the
fugitive nor the State ; still less is it to be assumed that there
can never be a change in the administration of the general
government, or in the construction of its statutes.

The constitution of the Commonwealth confers upon the
governor, with consent of the council, upon address of both
houses of the legislature, authority to remove certain civil and
military officers. Through all amendments of the organiclaw,
this provision has remained without limitation or change, and
enables the people to carry into full and immediate effect,
against any officer of the government, that provision of the Bill
of Rights which declares that “ in order to prevent those who
are vested with authority from becoming oppressors, the people
have a right at such periods and in such manner as they shall
establish by their frame of government to cause their public
officers to return to private life.” In different sections of the
Act of 1855, chapter 489, there is an attempt to set forth
reasons or facts which will justify succeeding legislatures in
impeachment of public officers, or their removal by address. It
is manifest that no legislature can enlarge or restrict the power
of removal or impeachment which the constitution refers solely
to the discretion of each succeeding legislature. I suggest
the inquiry if such provisions of this Act should not be repealed.

The eleventh section of the same statute provides that any
person who shall “ act as counsel or attorney for any claimant
of any alleged fugitive from service or labor, shall be deemed
to have resigned any commission from the Commonwealth that
he may possess, and he shall thereafter be incapacitated from
appearing as counsel or attorney in the courts of this Common-
wealth.” It appears to me, that this provision indicates a dis-
trust, on the part of the people, not only of the courts but also
of the legal profession, which has no sufficient foundation, and
that it is inconsistent with the dignity as it is with the profes-
sional traditions of the State with which, in this connection, the
illustrious names of Adams and Quincy are inseparably asso-

ciated.
The constitution provides that the governor of the Common-

wealth for the time being shall bo commander-in-chief of the

army and navy, and of all the military forces of the State, by
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sea and land ; and the statute gives to the governor and also to
other military and civil officers authority to call out the militia,
in cases of war, insurrection, tumults, or mobs. Every sub-
ordinate officer and private is required to obey orders thus issued,
under penalty of being cashiered or subjected to other punish-
ment by fine and imprisonment. The Act of 1855, chapter
489, section 16, declares, that any member of the volunteer
militia, who shall act in any manner, in the seizure, detention,
or rendition of any person for the reason that he is claimed as
a fugitive from service or labor, “ shall be punished by a fine of
not less than one thousand and not exceeding two thousand
dollars, and by imprisonment in the State prison for not less
than one nor more than two years.”

There is in these different provisions of the constitution and
laws a divided duty, which it is impossible for the subordinate
officer and soldier to recognize and perform. Every order
issued from this department of the government to the military
forces of the State, must be obeyed. I recommend, therefore,
that the statute be so amended, as to relieve subordinate officers
and privates of the volunteer militia from the heavy penalties to
which they are subjected by the provisions of the sixteenth sec-
tion, and that such legislation as shall be deemed necessary for
the public welfare in this regard, shall be made effective, by
limiting the power of military and civil officers, in calling out
the militia in cases of invasion, insurrection or popular tumult,
or in such other cases as the legislature may deem expedient.

I present these considerations upon this important sxibject
with great deference, and respectfully request thereto such
attention as the advanced state of public business will permit.

NATHANIEL P. BANKS.


